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PREFACE 


This olunie of Decisions of the Depar tment of the Interiox oo i cs. 


Ae | ‘the period from January 1, 1955, to December 31, 1955. It includes ae 
the most important. adininistrative decisions and. legal opinions that. = 


i “were rendered by officials of the Department during the-period. = 
-.» The Honorable Douglas McKay served as Secretary of the Interior == 
. during the period covered by this volume; Mr. Clarence A. Davis... 


a7 served as Under Secretary; Messrs. Fred. G. Aandahl, Orme Lewis, - — ak 


fe _Felix E. Wormser. and Wesley A. D’Ewart served as Aceetant Secree 


“taries of the Interior; Mr. D. Otis Beasley served as Administrative | 


— Assistant Secretary of the Interior during’ this period; and Mr. J. - ha ca 


a ‘Reuel Armstrong served as Solicitor: rae 
| - This volume will be cited within the Department of the Interior os 


. - as “62 1 Dp? 





Secretary of the I nterior, 3 
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coverruled SO. far, as. in- conflict, MES - 
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vacated, bye Ty D. 268. 


Tuled, 5. L “dD. ‘BOL. 


ers 


| cast .».. Mendenhall. 20: Le De _ 44t) - ae 


‘overruled, 23 L. D. 533. 
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286). -vacated,'58 I. D: 447: overruled 
80 far as in n conflict, 59. L Di 416, 422. ae 


“81)y overruled, 25 L. D. S51.. 





ee overruled; 34 L. De 167. 
aS - Fiela; ‘William’ Cc. 
-Tuled s SO. far’ as in. conflict, 52. I D. 473... 





Dudymott De . Kansas. site Ri. R. 06. Bs 
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(See 440. De 


overruled, 41 ‘TL. D. 505. 


a : Hamilton; Hiram’ M: (54, I. D.- 86)3) — 


Instructions (51 L. D. 51), led} : ee aa 
oy Overy ed | Frennig, Nellie J. (88 L. D. 448, 445); hag 


a phir Henry C. (5 LD: , 155) 7 


“so far as in conflict. 
‘over ruled, 29 Ly D. 59. 


* far as. in’ ‘conflict, 29 L.. D: 698. 


: Hardee », United States (8.L. D. 391; | 
16 L: D: 499) ; overruled § 50 » far as in | 


~. conflict, 29 L. D. 689. 

Hardin, James - Ac ao L D. 813) : 

_ revoked, 14 L. D, 233. | 
Eeaiee James G. Aas L.. D. 90) ; over- 

ruled, :39- L. Dp 93: | 


- “ruled; 17 Li: D. 216. : | 
“Harrison; we Re “(19 Le D. 290) 5 : “over- 
ae ruled; 33 I. D. 589. ; : 


. flict, 41 L. D. 119, - 





AN: D: ‘MODIFIED “CASES | 


U.S: 427. (See 49.L. D.. 413.)-- 


| Hastings. and Dakota. Ry. Oo 


“ent, 3 Cox (42D. 502) : vacated, 200 


‘Christenson. et. al. OPK L. D. 257) : : i a 


overruled, 28 L..D.. 572... 


modified, 48 L. D. 629: . 


Hayden: 2.” Jamison:. (ae Ty D. - 408) 5 : . 


- vacated, 26 L.D. 378... 


overruled, 23 L. D: 119. 


rar _| Htaistion, ‘Peter A; C.. (8T Th. D. 852) peak one te 
oe Goodale wv. Olney (12° L. D. 324); - dis- i ‘5 


Heinzman et al. v. Letroadec’ S- s Heirs et ee re 


~ 2538. 


ruled, 46 L.. D. 110... 


L.-D.. 46) ; a overruled, 14 L.. D. 200. 


Heirs of Vradenburg. et.al. v. Orr et al. : af a iz 
(25 L. D. 323); overruled, 88 L. Di... 


2538. 


fied, 42 L. D. 472. 


"| Helphrey wo. Coil (491 ce D. 624) : ‘over-— Be 
“| ruled, Dennis v. Jean (A-20899), aly as 


24, 1987, unreported. 


: vacated, 43 L.. D. 106. - 
112, and 49 L. ‘D. 484.).:: 


‘recalled: and vacated, 39. h. Dp 211: 
overruled, 43 L. D. 246. 


ruled, 25 L. D. 113. 


al (28 Ly D. 0s overruled, 38. D: : 


Heirs of Davis. (40 L. D. 578) )i ove | 


‘Heirs of Philip Mulnix. (3 L. D. . BB) 5 aa ae iz 
= overruled, 438 L. D. 532. — Mae Stu ER 
4+Heirs of: Stevenson v. Cunningham: (82 . = 
_ L. D. 650) ; overruled sofarasincon- = — i 
. (See 48 L. D. 196.) ae 
Heirs of. Talkington v. Hempfling © ee ots 


Herman v. Chase et al. or ‘L. D. 590) 5 ot i a 


Hardee; D. ©: (7 L. D. 1); overruled gol” : soget gees 
| Herrick, Wallace H. (241. D. 28) over- ee ee 


| Hess, Hoy; Assignee (46 L ‘D. 424) 5 oe ake 


overruled, ol L. D. 287, 


* fied, 5 L: D. 256. 


-| Bitaxer, ‘Henry (45 1 Le D. 40) 5 9 


cated, 46 LT: D. 1%, 


-| Hindman, Ada I. (49 1 L D~. 821) ; cva- 


Hickey, M. A., et al. (8 L. D. 83) modi; eee 


~ cated in: part, 43 G. ‘2D! 191. ae Re 


| Hogiuna, Svan ou D. pee vacated, 


48 L. D. 538. 






a a Howard, ‘Thomas: (3 L. D: 409). 














ean was ‘Thomas. oe “a6. Le D. 498) 5 


overruled, 29° L, D. 166. 


ve - Holiana, GoW. (6 LD. 20) : overruled, L 


-6'L. D. 689; 12 L. D. 436... 


Holland, William ©. (M.’ 27698), as|: 


“aided “April: 26, 1934 5 overruled. in 
part, 55-1. D. 221... 


“Hollensteiner, Walter (38, L, nae 319); "|: 


7 overruled, 47 Li. Dy 260. 
Holman v.. Central. Montana Mines: Go. 


- (84 L. D. 568) ; overruled go far asin | 


_tonflict, 47. L. D. 590. 


| : Hon v. Martinas: (AL L. D. 119); /modi- : re 
i | Johnson. v. South: Dakota aa Tie Dp. 


«fled, 48. LD. 197, 
ae Hooper, Henry. (6x L. D. 624); modified 
9: L. D. 86, 284. ts 


89 L. D. 162, 225.) 


eat “Howard Ve “Northern Pacific R. Re. Co. 
NS (28 LED. 6); ‘overruled, 28 L. D. 126. | 
Hower, John H. (24 LD. 85)5 ‘over: | 
SS oS aledy. 28 I. D.. 204.” as 

Howell, L. C ee L. D. 92). 


See 39 
Le ‘D: 411.) 


: e Hoy, Assignee of ‘Hess 46 L. D. 4B) 5. 


_overruled;: 51 ‘Le D. 287... 


fe | Eee Vs. “Greathead (43 L. D. 497) ; He 
ce “(See 260) 


-overruled,. 49 L, De 43 
Ue 8. 427.) ech 


ae cot et al. De. Ingle. (24 Ls: D. 214) over- fF 


* ruled, ‘80. Le 'D. 258. 


7 v8 Hiuls, Clara (ot LD. 401) ; modified, 2 : : ee 
| en | Kilner, ‘Harold. B, “et. al. ae 21845) ee 
February: 1, 1989, ‘unreported; over= 
- ruled. SO far as in conflict, 59 I. ‘D, ee 


i Dd STT.., 
Bertha mo 


L: D. 284, 


ae ‘ruled, 43 L. D. Dele os 

ye Hyde et al. o. Warren. et: al. (14 L. D. 
B96 ;-15-L. D. bore _(See;d9. TD. 
on 64.) 


“thas 3 Jolin D. “(ar L, D. 415). 
43-L. D. 44.) - 


oe Toman O. ‘Northern Pacific R, R. Co: 
cee (241. 'D. 818); overruled, 28 L. D. 95. 
coe co. | ‘Taterstate Oil. Corp. and Frank. 0. eek 
overruled 80.) 
far as in a conflict, 53 L D. 228... a ask 


- tender - (50 L, D. 262); 





TABLE. or p OVERRULED AND. MODIFIED. “CASES : 


6 See : 


(vA-66- one 
Ge | “March. 21, 1952, unreported j_ et 
oe i ruled, 62:1.°D, 12. | | 

“Hyde, FA. (27 L. D. 472) ; vacated, 28 7 roe 
ae ‘Kinney, E. ©. (44.L. D. 580); overruled. 

“Hyde, F. A., et al. (40 L. D. 284) ; over- ans far as in conflict, 58 I. D. 292, - 
| Kinsinger v. Peck (11 L. D. 202). 


“(see | | 
hight vo. Heirs. of Knight (39 L. D. 362; ee 
--491; 40 L. D.. 461) ; > overruled, 48 Can 












| Instructions. (82 L. D. 604) + - overruled 
$0: far as-in conflict, 50 L/D. 628; BB: : 
ee D. 3653 Lillian ‘M.:Petersonet als. - 
(A, 20411),” August -5, 1987,’ unre- ce ; 


“ported. _ (See: 5o Te ‘D. 282, 286.).- 


Towa Railroad Land Oo. (23 Li: D. 79; 0. 
4: ‘E. De EPO: vacated. 29: L, De 19. - pas 


Jacks.0. --Bolard: ét'al (20 L. D, 369) ee 
vacated, 30 L. D..345.. at. | 


a ackson Oil Co. v. Southern: ep iAL Ry! 


Co... (40° Ls D. ey : overruled, . Pa 
L. D. 817. ey 


411); overruled s SO far : as: in 1 conflict, 2 
241 L. D. 22.. gies. > 


>| Jones, James. AY @ L. D: 176) 3 . “over: wey Bs 


ruled, 8 L, D. 448, 


1 J ones: v. Kennett: (6 L. D. 688) 5 “ov overs : 


"ruled, 4 L. D. 429. 


| eackmaiin, ‘P Peter a Le ‘D. 88) ¢ over: a 
_ ruled, 16-L. D. 464." | oe 
‘| Kanawha Oil and Gas Co., Assignee (60 we 

LD: 689)'} ‘overruled | SO. far as. pt ee es 


- conflict, 54 I. D. B71. 


| seem, Frank.A. (47 L. D. 560) § Spree! 2 
ruled so far as in n conflict, 60 I. D. et oo 


419, 


a | Kempe» Y. st ‘Paul ‘and Pacific. R R. a - ae 
Co... (2. Ce LL. L. 805) 5 overruled, fe : 


LD. ‘101. 


258, 260. 


| King v. Waster ‘Ovegon Land Oo. (28 | 


~L. D. 579); . modified, 30 L, D. 19... 


(See 
39: L. D. 162, 225). 


" | Kiser V. Keech: (7. L. D. 28)3 overruled, . 3 - 
7 23 L. D: 119. oe 
Knight, Albert: B., et al. (30 L. D. 207) -" ae 


overruled, 31: L. ‘DD. 64 


TL, Dy 242. 


Kniskern %. eee and: Dakota. R. eo : 
_ BR. Co. (6: ©. , L. 0. aa overruled, ae pore. 


ELD, 362. 


TABLE OF ovE RRULED 


tues “idotbens, Peter I R. (37 iL, D. 458); over- | 


‘ruled, 43 L. D. 181. 


Krigbaum, James T; (12 L. D. 617) 7 


overruled, 26 L. D. 448. 


x Krushnic, Emil L. (52 L. 2 sory 295) ; 7 
~~ vacated, 53 1 D. 42, 


U.S. 306.) 


Bes “Tackawanna Placer Claim (36. me D. : 


. — 86); overruled, 37 L. D: 715. ; 

La Follette; Harvey M. (26 L. D. 458) ; 3 
overruled SO. far. ‘as in. conflict, 59 
LD. 416, 422, 


- Saas ». Ulery (10 L. D. 528); oe 


7 ruled, 32 L.. D. 831. | 
| Largent, Edward B., et al. (18 L. D. 


—642T. D..321. . 
Larson, Syvert (40r. D. 69) overruled, 


> =) 43 L. D: 242. 


. Lasselle wD ‘Missoitri, Karisas. and Texas 


| — Ry. Co..(3 C. I. oO. a overruled, 14 |. 
a Ty D. 278, 
| Las Vegas” ‘Grant: (13 Tie D, 646: 45 | 


L. D. 58) 5: -revoked, 27 Ti D. 683. 

-Tuled, 41. L. D. 361. 

modified, 21 L. D. 40. 

| ~ overruled, 47 L. D. 359. 
overruled, 26 L. D. 389. 
16 L. D. 464, 

. fied, 4 L. D. 299. 

ruled, 13 L. D. 459... 
(86 L, D. 41) ; overruled, 41 L. D.- 
284. (See 43 L. D. 536:) 


= “Little Pet Lode (41. D. 17 ); overruled, 
25 L. D. 550. * 2 


Lock Lode (6 L. D. 105) ; overruled 5 


far as in conflict, 26 L. D. 128, ° 


~. Lockwood, Francis A. (20 L. D. 361) ; 


modified, 21 L. D. 200... 


Lonergan . Shockley (33 L. D. 238) : 
overruled so far as in conflict, (84) 


Le D. 814; 36 L. D. 199. 


“AN D ‘MODIFIED. 


ee 280 | 


he ‘Mahoney, Timothy 
, Laughlin. v. Martin (as Le. D. 12); 3] 





CASES i 


Louisiana, State of (Bt. D. 128) -modi- ms ‘ ‘ eS i 


fied, 9L. D. 157. : een: 
Louisiana; State. of. (24 TL D.. 2a . | 
vacated, 26 L. D. 5. 


Louisiana, State of (47L. D. 366) : -over-. i : 

- ruled so far as in conflict, 51L.D.291. 9 > 
| Louisiana, State of (48 L. D- 201) ; over--° 
| . ruled so far asin conflict, 51 L.D.291.-.0 9 
Lucy-B. Hussey Lode. 6 L, D. 98) ; ~over- ates 


: ruled, 25 L. D..495. 


| Luton; James Ww. (34 L. D. 468) ; oe 
“ruled so’ far as in conflict, om L. D. . ee 3 


ane 1 O2,: ; 


Lyman, Mary 0. (247 Le aD: 498) ; over- : oe 
| ruled so far as in. conflict, 43 L. ‘D. _ 
oa) b 


B97) ; overruled so far as in conflict, uyach, : atric ice _D. 3 ‘ overrul 


80 far asin conflict, 18 L. D. 18. 


Madigan, Thomas (2 L, D. 188) 5 over- 
ruled, 27 L.-D. 448. eae | 

Maginnis, Charles P. (31 L. D. 222); . 
overruled, 35 L. D. 899, aa 

Maginnis, John S. oe L. D. 14); modi- = 
fied, 42 L. D. 472. 


7 | Maher, John M. (34 L. D. 342) ; mode _ 
‘Laughlin, Allen. (31 L. D. 256) ; : over-: | ; = 


fied, 42L.D.472. ue 
(41.1. D. 9); - 
overruled, 42 L..D. 318.. 


- | Makela, Charles (46° L. D. 509) 5 € ex: 
Law ». State of. Utah (29 L. ‘Dz 623) : 


tended, 49 L. D.. 244, 


| | Makemson v. Snider’s Heirs. (22 L. Ds: | 
_ Lemmons, Lawson H. (19 I. D. 37) ; 2a . Pee 
ae - | Malone Land and Water Co. (44L Do 
- Leonard, Sarah (iL. D. 41); overruled, if a icp 
= Paes | Maney, John J. (35 L. D. 250) ; modified, 7 
_ Lindberg, Anna C. (3 L. D. 95); moat | 
| a 7 | Maple, Frank. (37 L. D. 107 Vi ‘overruled, 
eet Linderman ». Wait (6L. D. 089) over- 3 » rae 2 
a | Martin v. Patrick. (41 L. D. 284) over- eee a 
‘ *Linhart v. Santa Fe Pacific R. R o. 1. ete 5 get 
{Mason v. Cromwell Ca L.. D.. 
|. vacated, 26L. D. 369... | mow 
| Masten, E. C. (22 L. D. 337 oF overruled, oe ss. 


511) ; overruled, 82 L. D. 650. 
188) ; overruled in part, 43 L. D. 110. — 
48 L.. D. 158. 
43 L. D. 181. 


ruled, 43 L. D. 536. 


. 25 L. D. 111. 


Mather et. al. v. Hackley’s Heirs (a5 | 


L. De 487): vacated, 19 L. De 48. 


Maughan, George W. (iL. D. 25) 3 over. ee 


ruled, 7 L. D. 94, 


Maxwell and Sangre de Cristo ‘Tana Rem 


‘Grants (46. L. D. 301) 5 modified, fag ioe 
LL. D. 88, = : 


288), 


MeBride 1 D. - Secretary. “Ot the. Interior Lit 
oo (8 Ce LL oO. 15. soaitied,: 52 L. De 
6 88.5 | : 
“MeCatla @ vo hae 93 L D. 208) 5 va me 
“ . eated,: 30 L. De 277. | 
 MeCord, W.'B. (28 Ths D: 187) 3. over- ' 


ruled: to. extent, of any “possible, in-- 
+ ¢ongistency,: 56. aL, ‘D.: 13. 


SS Aaecornles; ‘William’ 8. “(41 Fie dD. 661, eee Bn 
eer caas | Miller, | De. (60° lL. °D: 461) 3 5 overruled ooo 
* an part, 62 1D. 210, oe 

Miller, Hdwin. a (85 3. D. 411) 5 ‘over- joa 


ge 666); vacated, 43 L.. D. 429, © 
es *MeCraney v. Heirs: of Hayes (33 1 L. “D 


21) 5 overr uled so far.as in conflict,: 4a 


aoe T. D; 119. (See 43 L. D. 196.) : 


Lae “-MeDonald, Roy. (84 L. D 21)5 FE over. 


sé ruled; 387 LL. De 285, : 
ee “fMeDonogh. School. Fund. aa: ore ‘D. 
rt ae bf BIEN overruled, 80. L D. 616.. 

or 8B Es DE ROO. Ye ee 















580); ‘vacated, ya L Di 358. 


-ruled,. 29° L.: D:: 1665" 


oe Owen (OL. D. 30); overruled, 
"PAT Ds B02. RE 


ruled, 38. L.. D. ‘148. 


criticized and distingnished, 56.1 1. Dd. 
340. 7 


~Sovetruled, 17 L, D. 494, 


“RR. Co: (87 Le-D: $248) ; “overruled | 
“80° ‘far as: in conflict, 40: Le DBD 
: a oe (See 42 Le D. B17.) 7 mek 
— " MeMicken, Herbert et. al ao Te ‘D. ‘97; 
ae aa D. 98)3 atpenishesy 58 1. D. 
| 257, 260. | 

"-MeNaniara et al: v. State of California. 
ST D. prea overruled, = L Ds: 

ae  666:.. ees 
sh < “MePeek v “Sullivan « et” ‘aL: 05: Le D. 
5:281),3 overruled, 36 LD. 26. 


fe ~“instated, 44 L, D. 414, 487; 46.L. D. 


: “660. Bis Gente 







wd 1BB5)35 -overruled: ‘$0; ‘far: ag-in conflict, 
AL. D. 119. (See + 43 b. D. 198.2: 





| | Meyer. v,, Brown (15 0. D. 800). 


“(See ee 
| Mitton’ et al. v. ‘Lamb (a2, w. D. 339) 3 ae 


a “McFadden et. ‘al De. ” Mouiitaine View: ie 
Mining. and. Milling: Co. (28; L. “D. oe 

“mete, Haward D. cua B. 288) 0 over | Miner: ‘os Mariott: et al. ce L D. 709) ee 
‘ 3 \icGiegor, Carl (87 Lil D: - 688); - ‘over- |. |, 


era wo Stewart rc Le D: 844) ae 


2 ABS 48.L:D, 196, 846; B48 ; 49'TsD. | 


wore ' #Meeboer ce “Heits. of. ‘Scliats 5 Le D 


449) + 8 Bator BB Ln: Dy: G19. 





He Peter. (6 L.. D. 689) ; “modisted, — 


: 92 Ti D486. eee sy. Cee 3 = 
89 L, D. 162, 225.) a 


Mialana Oilfields ‘Co. ‘(50 L. D. 620) ; ot 7 


‘ overruléd SO far as. in conflict, 54 I. D. Beg = 
871. cae ee : 


“ruled, 43 L. D. 181." we Py 
Miller v. Sebastian. (19.L. 1 D. BBB 5 over ae, 
‘ruled, 26 L. D..448.- fe 


| Miner and North: ‘Side: Re R eo (88. rn 


LL, D. 488) ; overruled, 40 L, D. 187. a 


overruled, 25 L. D BBO: | eee 
Milwaukee, Lake .Shore ‘and --Westerti Pte 

Ry. Co. Gat L D. 79) overruled, > eee 
Gee 112. Pe per 







- modified, 28 L. De 224. ek, 


| aineoota and- Ontario Bridge’ “oi. co 







., pany. (30° Le D. TY) - ‘no. Jonger fol- 
. lowed; 50 L: D. 859... ee ae 
| "Mitchell v. Brown (3: io D. 65); Sere 8 
_.ruled,. AL: LL. D. 806. (ee. 43.1 Le. Pe 
520. i . 2 





ae -| Monitor Lode as ie D. 358) overruled, ae 

a os “Meéikernan’ Be . Bailey” as. L D. 868) ae - eee 
a id | Monster Lode’ (85 L. D. 498) 3 “overruled Be 
: “AMeKittrick OiL-Co. os ‘Southern Pacific - es 


25 L. D. 495.'. 


“$0 far. as. in -eonflict, BD i D. "348." 


| Moore, Charles H."(16 L.1 D. 204) 5 vores 
528. 


“ruled, 27. Le ‘Dy 482... ne AS 


| Morgan ». Craig (106. hi 0. 284) over =: 


“puled,.5 L. ‘Dy 808. Se ees 
| Morgan’ v. Rowland. (87. D: 90) 5 overs es 
ruled, 37 I. D. 618." . 


[one v. Hing (36 L; D. oe vacated, fos ce 


87: L. De "382." 


f Mortsgn -Chailes’ 8. (86:1 ie D. 126); Dee ” 
~ modified, 36-L. D. 319. a ae 
neh Ee . Morrow: et aliv. ‘State of’ Credo et: al, ee 

: ae "Mee ». Hughart et al. (23 L: D. 455) | 
: “vacated, (28 Le D209... Ine effect: Te. 


(32:L. D. 54); -modified, 83 L, D. 101, 


“Moses; elmer R: (B61 L. ‘D: a8) “over: - oo 


‘ruled, -44:.L.. D: Bay ies : ce 
Mountain. Chief... Nos:. 8 and 9 Lode ae 
Claims: (36 L. D. 100) ; overruled. in. ane 
-part,-36-L.:D, 551g: ee 
Mt. Whitney. Military. Reservation, (40 ane 
_E.D.815). +See AB. D. 881) « aoe 





eo: Muller, 1 Ernest (46 Le ‘D. 


| - Newton, Walter (22 L. D. 822) 


~! 


“TABLE OF OVERRULED 


ruled, 48 L. D..163. ; 


j -Muller,, Esberhe K. (39. L. D. 72) modi | Sees 
| ; Northern Pacific R. R. Co..v. sheswood ? 


(28 L. D. 126) ; overruled. so. far as in ee 


‘fied, 89° L. D.:360. - 


_ Mulnix; Philip, Heirs of (38 L. D. 881) : a, 


overruled, 43 L. D. 582. 


“Nebraska; 8 State of ast. D. 124); over- 
ruled, 28.L. D. 358. i 


- Nebraska, State. of v. # Porsington- (24. 

—  C.L. L. 647) ; overruled, 26 L. D. 128. dE 
a3 Neilsen v, Central. Pacific R. R. Co. et al..| | 

(26 L, D. 252); modified, 30 L. D. 216. |. ee 
: ~"Newbanks v. Thompson. (22 L D. 490) : Northern, Pacific. R.. R..Co. v. Yantis ce Oise 

| Nunez, Roman C. and Serapio (56.1. D. = <a e 

~ 868) ; overruled so far as in. \ conflict, OS 9 oe 


overruled, 29° ‘L. D. 108. 


_ Newlon, Robert C. (41 L. D. 421) ; over-| - 
_ Tuled so far as. in conflict, 43 L. D. |. 


364," 


New Mexico, State’ of. (48 i. D. 217 ). ‘lh 


overruled, 48 lL. D. 98. 


New Mexico, State of (49 I. D. 314) ; fer 
| 0’ Dorinell; Thomas ru 
ae overruled, 35: L. D..411. ee Pace 
| Olson v. Traver et: al. (26 le Dy 350, ie 
628) ; . overruled go: far as in conflict, pee a eae 


overruled, 54 I. D.: 159. 


fied, 25 Le D. 188. 


a New York Lode. and Mill Site. (5 G Dl 


tat ple) Ss overruled, 27 L. D. 873. : 
_ *Nickel, John R. (9 L. D. 888) ; = -over- 
ruled, 41 L. D- 129. 
313.) 


‘Northern Pacific R. BR. Oo. (20 L. D.| 
; modified, 22° L.. D.. 224 : _over- |-: 


‘ruled: ‘so far as. in’ ‘conflict, 29 iL. D. 
| 550. o ., 
Northern Pacific R. R. Co. end a” D. 


— 412; 23 L. D: 204 5 25 L. D. 501) ; over- | 


(See 26 L. D. 265; She. eae. 
Opinion of Solicitor; February. 7, 1919 a 


44083) ; overruled, November 4 pee 


ruled, 53 I. D. 242. 
83.L, D. 426; 44 LD, 218; 177 U. &. 
PABBA) Sees. 


“as “Northern Pacific Ry. Co. (48 L. D:578) : .| 


overruled SO far as in conflict, OL L. D. : bons ee 
- Opinion. of Solicitor, August 8, 1983. (ML oo Be 
27499). ;. overruled so far as in. con- oo 


-196.- (See 52 L. D. 58.) 


7 Northern Pacific R. R. Co. %. Bowman |" 
2. (LL.D. 288) ; ‘modified, 18'L. D. 224, 
Northern: Pacific R. ‘R. Co. v Burns (6) 


oo D. 21)5 overruled, 20 L, D. 191. 
ts Northern Pacific Ri, 
- 464... 

‘Northern. Pacific R. R, Co. v. Marshall 


et al.. eng Li: oe 845) 5. overruled, 28 | 


; - L. D. lid. 


AND 3 MODIFIED CASES © 


248), . 7 3 over 


mod 


(See 42. L. Dit. 
| Opinions of Solicitor, 


R. Co. vw “Loomis 
(212. “De 395) ; : overruled, 2 L, D.t. 


‘Opinion of : “Acting | Solicitor, ee 
-overruled:so far:as in conflict, 





| - 58 LD. 881. 


en 


Northern Pacific R. BR Co. v. . Miller. a ce 
'- L. D, 100) ; overruled so. far asin con-— ee ee 


flict, 16 L. D. 229. 


conflict, 29 L. D. 550. 


| Northern’ Pacific. R, R. Co. v. aa 7 


(22 L. D. 686) ; overruled, 28 L. D: 95. - 


| Northern Pacific R. R. Co. v. Urquhart . 
(8L, D. 365); overruled, 28 L. D. 126. at ae 

Northern Pacific R. R. Co.. v. Walters 

et al. (18 L. D. 230) ; overruled 80 far eee 


ag in conflict, 49 L. D. 391. 


Le ‘Dd, 58) ; overruled, 12... D. 127. 


“BT T: ‘D. 213. 


| Nyman. wv. St. Paul, Minneapolis, cae . nace 
@ a De: 896) ae eet 


“Manitoba Ry. Co.’ 


overruled, 6: ys D. 750: 


(28 D. sayy 


29 L. D. 480; 30 L.-D. 382, 


‘Opinion ADA. G. (35 L: D, 277); van ee 


-cated, 36 L. D. B42. ° 


_ ruled, September 9,. 1919 (D. 48085, - 
May hain 
154-156.) , . 


‘Opinion of Solicitor, October 31, 1917 : ms a 
(D. 40462) ; : overruled so far. as aoe ag 


consistent, 58 I. D. 85,°92,. 96. 


(D. 
1921 (M. 6897). (See 58 I. D. 158; 
160.) | 


flict, 54:1. D. 402. : 


Opinion of: Solicitor, “May. 8. 1940. . (6T ee x 


 I.-D: 124) overruled in part, 58 I, D. Ye 
562, 567.. eee 


Opinion of | “Acting ‘Mollcltor,. June. (re 
1941 ; overruled so far as. inconsistent, th se 


60 I. D. 3338. 


1942; -. 
(See 5 59 1-D, 846, 850.) 


xxv. a 


ne 5, : s i * . 
1914, and. ‘February - 2, 19155. over> | Pe as 


(See, 58 I. D: 9, a 


aly. 80, eee 


vir TABLE or ‘OVERRULED, 





 Optaton of “Solicitor, August 31, “1943 
ee CM 38183) 5 diptingntehod 58. is D. 
“426, "729. * 






ik -D. 264. - 


Hee 
afgen : 


18 L. D. ‘BAB. 


369) ; distinguished; 61 L D. 459, 


“B18. 





ae i ae a “modified, 5B awe Dy 256. : 
So Patterson, Charles B.. ice L, D £280) si 
J. modified, 6-L. D. 284; 624.” 





fied, 81. Le D. 859. 


see “Pan Vs “Wiseman, ce L: D. 12); over: i. 


ruled, 27 L: Dy 522. 


ec Pees Irrigation and’ Tmproversent. Co ah, . 
oy (15 LD. #10) overruled, As. L D . 


as “ 168,. 268. — = 
_ Pennock, Belle i (a2 L D: 815) “va 
2 cated, 48 L. D. 66. awe | 





- flict, 47 oth D. 304. 


~Tuled ‘80 es as in confliet, 50 L De 


OST 


oe opiate Ww. L (8 c. L. 0. 189) 5 over 


“ore he "aed, 2c. D. 854. ; 
ie Phillips, Alonzo: «2 L. D. - 821) 3 “over: 
| “ruled, 15-L. D, 424." ; 


Fie phillips: v. Breazeale’s Heirs a L, D. ak 


Ss 598) 2 overruled, 89: L. D. 98. - | 
on Pieper, Agnes om (85 Le D. 459) 5 over. 
pees naled; 48 GL, -D, B14 a | 
ee Snares ‘Lewis. W.. as L. D. 328) ; 3 va- 








as in conflict, 59 ID. 416, 422,- 


eee Piethiowir et al. ® ‘Richmond. (29 L. D. ale | 


ee 195) ; overruled, 37 -L. D. 145. 
a Pike’ s Peak Lode. (10 L. D. 200) 5 over 

os puled in part, 20 L. D; 204." oe 
et i Pike's Peak Lode. (1 L D. 0) over | 
: [oe Tuled, 20 L. D. 204. : : 





oS Oregon ‘and. ‘Galina R. R. Co. v.| 


- Puckett (89 L D. 169) ; ‘modified, 88 shee 







a “oregon. Central. “Military, ‘Wagon. ‘Road |. 
“Co. vy Hart a7 L. ‘D. 480): 3 overrtlled, ‘ Premo, George. @) L D: “0... 
: ovens et al: We ‘State of California (22 : 

me eo D. SO) overruled, 38 L. D. 258. 8. : - a 
| Pringle, ‘Wesley: (13. L. D. 19); over 
ruled, 29. Le D. 598: (AGE 
ee | Provensal, Victor. B.. (80 L D. . 618) ae 
a Pace Slope Lode:(12'L. D. 686) ; ‘over 7. oe ae 


~ruled ‘$0. ) far’ as. in. conflict, “26. L ‘D. : Prue, Widow of Emanuel G L, D. . 488) 5 & 


ae Ses w ‘Oaratniphea & Py ‘al. (60 a /D. ie 


cated, 58. I. D, 447; overruled 80 o far Eo ae ae 
| Roberts Ve Oregon Central “Military. a 
Road Co. (19 LD. 591) 5 a eae 


“AND ‘MODINIED. ‘CASES - 


| Popote, Janes. as 1, De 483); me 


‘ruled, 18 L. De 588. - 


"| Powell, D. G.(6 L, D. 802) modified, oe 


“15 B.D. uy oa 
Christ - rok 


“Le D. 162, 225.). 


Prescott, Henrietta: p us L, D. 486) bee 


overruled; BI: L D: 2875 


overruled, 35. L. D.. 399. 


- vacated, 33 L, D. 409; . 


eee oaping. 2. ”. ‘Alderson: aa B. ao Pp. 8) i Pugh, F.M.,, et.al. (14 L. Dp. 274) 54 in ee. 


effect. vacated, 282 U. 8. 452, 


| Puyallup Allotments. (20 L. D.. 16m); are 
ee - S modified, 29 Le. D. 628. pe 
es | Paul Jones. Lode (28 L. D. 120) , modi | “ ee, Aa a 
Pe - ‘Batasey; George Le “eins of Edwin CG Oo . c 
‘Philbrick (A. 16060), August 6, 1981, 0. - 
- unreported ; recalled, and vacated, 5B 


ID: 272, 275, 290.’ 


Rancho Alisal (1 L. D. 108); overruled, = = 


5 L. D. 820. 


Rankin, James D D; ‘etal. « 1, D. an) ae 


~ overruled, 35. ao D. 32, 


Rankin, Jolin M. OL, D. 272) i re ee 


“versed, 21° L.. D: 404. 


ke ad voy ‘ —— “(4 ‘Rebel Lode: (12. Le D.: 683) ; “overruled, . oe 
oe Phe Clayton (48 L. D. 128) ; bras" a es 

— | *Reediy. Bufington (7 L. D. "1B4) severe 
(See 9 L. D. 360.) 
Regione W, ‘Rosseler (001 L. D. 98) 5 va oe 


20 L: D-. 2043 48 L.. D. 523. 
ruled, SL. D. 110... 


-eated,. 40 L.: ‘Ds. 420. ° 


Reid, ‘Bettie BH, ‘Tucille 3 HL ‘Pipkin (61 " a 


Ds ey “overruled, 61. rE D. 855:. 


Rialto No. 2 Placer. Mining Claim (ot — bs 


‘sla, D. Aad overruled, 87 L. D. 250. 


Rico Town Site (1L. D. 356) modified, a 


5 L. D. 256. 


Rio Verde Canal eo. (26 : i. De 881), ; : “oe 


vacated, 27. lL. D: 421, 


811. D. 174, 


‘Robinson, Stella G. aa. D. 448) 5 over eee 


ruled, he D. 1 


a i cated, 38 ip Db. oa. eee Uae 





one ‘William. © — 
‘Br aasch (48. L. D. 448) 5 overruled. SO” oe ‘8 
far ag in. conflict, 60 IeD, 417,. 4193 
ot See 7 os 





oD. BBA. 


ee ‘Shale’ Oil. Company: 


- aa ruled, 9 L. D.. 202. - 


TABLE oF ove RRULED 


2a Horace: B. “(0 ie D. 29) “over-_ 


-. yuled,. 14 L.. D. 321. | 


- Rogers v. Atlantic. & Pacific R. R. | Co. 
Se TL D:. 565). 5 ae overruled: F) far. as. | 
in conflict, 8L..D. 165. 


ie - #Rogers v. Lukens (6:L. D. 111) ; over-.| 


ruled, 8L. D.. 110.. (See 9 Li D. Pall 


at Romero », Widow of: Knox (48, L. D. 


: B2)3 : overruled, sO far as: in coumicly 
49 L. D, 244. | 


-__ Roth, Gottlieb. (50: L. D. 196) ; modified, 


- 50. D.197 
| ae Rider and Other Lode Claims | 
. (41 L. D. 242, 255) 5 vacated, 42, L. |: 


‘ste Clair, Tale (52 L. D. 597) ; modi- 

fied, 53 I. D. 194. - . 

| +t, Paul, Minneapolis and Manitoba | 

Ry. Co. (8:L. D. 255); modified, 13 | 

oF . L..D..354. (See 82.L. D. 21.). 

St.Paul, Minneapolis and Manitoba Ry. 
. Co. v. Hagen (20: L. D. 249). 5 : over- 

=, ruled,. 25.L. D. 86. : : 

St. Paul, Minneapolis and Manitoba Ry. 


Co. v. Fogelberg (29 L. D. 291) ; va- | 


eated, 30 L. D. 191. . 
Salsberry, Carroll (UL. D. 170) ; over- 
ruled, 89 L..D. 93. 


Sangre de Cristo and Maxwell Land | 


Grants (46 L. D. 301) ; : modified, 48 | 
L. D. 88. 


ae Fe Pacific. R. R. Co. v, Peterson | 


(39. L. D. 442) ; overruled, 41 L. ‘D. 
383. 

‘Satisfaction Extension Mill ‘Site. (14 | 
i. D. 173). (See 32. LL. D. 128.) 
Sayles, Henry'P. (2 L. D. 88) ; modi- 
- fied, 6 L. D: 797. (See 87 L. D.-380.) | 
Schweitzer v. Hilliard et al. (19-L. D. 


» 294) ; overruled so far as in conflict, 3 | 


> 96°. D. 639. 
“ ney ». Southern Pacific R. R. per 
(6 Cc. Ll. Ve 98) overruled, a L. D. 
380. 


Serry, John J. (7k: ‘1D. 880) ; overruled 


~ gO far as in: conflict, 59 I. D. 416, 422, 
Ras 55 I. D.. 
Sl. O8T) - : 

rors Shanley v: Moran a L. D.. 102) ; over- | 


pulled, 15° L. D. 424; 


-. Shineberger, Joseph (8u. D. 281) over-| 


a Seah 


AND ‘MODIFIED CASES: 


| Silver Queen Lode asi Li D. 188) over- er cae 


~ ruled, 57 1. D..63.° 


wf 5 5 : 


‘Simpson, Lawrence W. (35 L. D. 808, : _ Bs . 


 609):; modified, 86 L. D. 205. 


‘Sipchen v. Ross. aul D. 684) ; odie, :. 28 


4 LL.D. 152, - 


‘Smead ». southern Pacific: R. R. 60: cco ale ds 


TD, 482) ; vacated, 29 L. D. 135, 


‘Snook, Noah A:, etal. (AL. L.. D. 428) ; See fs 


overruled. So. ) far as in conflict, sea L, . 
“Dd, 364. 


Sorli v, Berg (40 L. D. 259) overruled, oe a 


(42 ZL. -D. 557. 


| Southern Pacific. R. R. Co. co L ope 7 nae 


460). ; reversed, 18 i D. 275. | 


Southern Pacific R. R. Co. Qs i be 5 


981); recalled, 82. L.,.D. 51... 


‘Southern Pacific R: R. Co. (38 L LS ae 


89) ; recalled, 33. L. D.. 528. 
[Sal Hern Pacific R. R. Co. v. Bruns (81 
L. D, 272) ; vacated, 87 L. D, 248. 
‘South Star Lode (17 L. D. 280) ; over- 
“ruled, 20 L. D. 204; 48 L. D. 528. 
“Spaulding v. Northern Pacific RB. R. Co... 
(21 L. D. 57) ; overruled, 31 L. D. 151. 
| Spencer, James (6 L. D. 2% di modified, 
6L. D. 772;8L. D. 467. : 


‘Spruill, Lelia May Sater D. 549) ; over. 


ruled, 52 L. -D. 339. 
‘Standard — Shales. Products Co: (62 Ee 
‘LL. D, 522) ; overruled so far as in cone. ; 

flict, 53 I..D. 42, | : 
‘State. of California (14.1. D. 258 )oe va- 

eated, 23 LL. D. 230. e 
State of California (15 LD. 10) ; over- 
ie ruled, 23 L. D. 423. : oe 
State of California (19 L. D. 585) van 
' eated, 28 L. D.-57. i 
State of California (29 L. D. =e) over- 

ruled, 32 L. D. 34. | m 
State of California. (32 L. D. 346) : va-, | 
. cated, 50. L. D. 628.. 
499 and 46 L. D. 396.). 


ot of California (441. D. 8) ; overs 


ruled, 48. L. D. 98. 


| | State of California (44: L. ED. 468) sever. _ 


ae ruled, 48.1. D. 98. 


‘State of California’ v. “Moccettini. (19 4 oe ie : 


Rive D, 359) ; overruled,. 31 G. D 835. 
‘State of California: OF Pierce aS GO. I. oO. 


i: oe modified, 2 - D: 854, ode = 


(See 87 T. eo 







‘TABLE. OF 












State: ‘of: Gaittvmia 0: Smith 6 1 D. 





818 Le D848. ah 
State: of Coloado <a Le Ds 
- “ruled, 9°L. D..408. “ 








versed, 19, L.' ‘D: 16. 


. ee State of: Florida (47 L. D. 92, 98); a ie 

ae “ruled: so far. as in: conflict, 51. D. 291. ae : Ron ear Be oe 

Pate State of Lotisiana (8 Li D. 128) modi- : be | ae 
Pay "| watt we Chapin. rere Li. D. 508) 5 


State’ of: Louisiana: (oan, L. D. 281) ame = be 
; Sa | Taggart, William M (41 Li D. 282) Bee ss 


fied; OL. D. 157. 


cated, 26 L. Db. 


2 State: ‘of Louisiana (aT L. D: 366) 3 over- . 
coe a. ruled SO ‘far: as: in conflict, ‘51-L. D. 291, } 
Seer eae State of Louisiana: (48. L. D: 201):3 cover- | 

7 | Te te 

ve “ruled sO far asin conflict, 51 avn D. 291. rk pe Se 


"State of Nebraska: OBL L. D. 2A); over- | 



















wight “ruled, 28 Li; D. 858. 


oo * conflict, 26. L. D. 128. 

a5 : State of New Mexico. (46 1 L Ds 217 ) : 
Ses overruled, 48 LeD. 98. 
‘overruled, 54 I. D. 159. 


“48 L. D.. 98." ; 7 
“*Stevenson, Heirs a V. , Cunningham (32 


flict, 41: Le De 19. (Ses 43. T. D. 


“.-196:) © 


29 L.-D: 401." 


ae “ruled, 4G. L. D. ‘110... 


"Stockley, Thonias J. (441.1 D. 178, 180) peach ve “Brast. 4 L. D. ay oven a oe . 
See 49 LD. | ee ee 
pee < a ; Tri ”. ‘Dum sh 28 L. D. 1); ai ae 
ae Strain, aA. G. (40: L. D. 108) 3 - overruled o pp phy | C ae dy mo : : a ee" 
ee | Tripp v. Stewart 7 o L. 0, ‘39 nodi- » a 
ee! Streit, Arnold (T-476 (Ir.)), ‘August |" pp v. Stewart. ( On js ; modi- ee 
St 26. 1952, tnteported j overruled, 2) packer v, Florida: Ry. a Nab On ge oa a : 

si ‘| DL. D. 414) ; overruled, 25: L. D: PBR a 
|: Tupper : v. Schwarz. Gk. D. 628) 5 ote a oye 


- Vacated, 260 U. 8, 582. 
» 460, 461, 492.) 


“$0 far as. in. conflict, dl. L. D. B51. 


TD) 12. 








oe ee Lizzie, 2 (15 Li D. 4) overrated | 


o ‘so far as in conflict; 18 L. ‘D. 283. . 
Stump, Alfred, M., ‘et. al, (901 L. Dz 431 ) y31 
vacated; 42 L. D. 566. eos 


OVERRULED. : 


543): overruled 80. far as’! in “conflict, 4 
490)'5 ‘over: 


“State of Florida an Le D 805) 5 re] : : oe 
- | ‘Sweelen » v. “Stevenson. (2 Be Ty P. 42): oo "h 
overruled : So: > far ‘as | ip: 1 conflict, 3 L D. Devs aoe 


ue i State Of. Nebraska De “Dorrington ’ “al 
SO Li Le 467) 5 overruled § 80 far as in 7 


“State | of: New: ‘México: (491 Le De Bu) . : 


cies a Thorstengon, - . 
‘State of Utah’ (45 L. D. 561) ovetrtited, | 


“Stewart et et. oe Ve "Rees ee ‘al. (ou) L. D. D: 2 


- 446)-3, overruled : 80. tat al as: in a conflict, t, ‘Tomkins, H im ( 41. re D. | 518) : over: oe 7 


|.. ruled,.51- Ty D. 2T 


‘Stirling, Lillie. E (891: D: 248) s over | meagan, -Mertie C., 


Turner We ‘Cartwright ar L. D. “44 . 


Sumner 2. ‘Roberts: (8Li D. 5. 201) § “overs ‘Durner B. Lang (ae © Ls 0. . 51) 


ia Filed Ho So far asi in n conflict, AL L. D. . 178, be 





AND -Mopivinp. rc CASES 


















a Aa : | . 
sweet, ‘Dri Pe (2 O be 0. 48) Stee 
ruled, AL. Li; De 129... 

B18.) = o 


ruled, mle L D. 414," 
. overruled, AT. L. ‘D. 870. 
ol; D. 46); ‘overruled, 14, LD. 200. 


“ruled, “on qe D: 211. 
‘Taylor, ‘Josephine, ‘at al. 


“ruled, : 36 L. D. 36. 
“716 


‘L. D. 258. 


‘Tieek v.- McNeil ( (48 1 L. D. 168) modi 
-L,D- 650):5 overruled. 0 far as in con- |. 7 . 


- Toles: 4). Northern Pacific. Ry: ‘Co! et Pee 
| (89 LD. 871); overruled. so far as ime. ae 


“fied, 49 a D: 260." 


. ‘conflict, 45 L. D. 93. 


overruled, 42 Le D. lz. 
ruled, 3. Ly, D. 98. 
. fied, 40 L,. :‘D. 128.. 


fed, 6 L. D. 795... 


ruled, 6 Le D. “624: 


modified; pal L. Dd: AQ. <s 
‘ 5 modi A = 
‘fied, 5 Le D. 256... Rod ek eae ye 





8 Sweeney Me. “Norther. Pacific RB BR ae 








Bee 4 42: Le Are 


“over- oe 


Talkington’s Heirs 0.  Hempiing:: @ oe . 
-(10°L. Dy - 469) 5 over 


ie 21994), oe 
June 27; 1939, “unreported ; overruled) 2. 
‘so far-as in conflict, 59.1. D. 258,260... | 
2 | Taylor: v. Yates: et al. (8: L. ‘D. 279) 5 a 
f rever sed, 10. Li D. 242. on ee : 
| *Teller, John ton (26 lL. D.. “4gay ‘oven 
“(See 87D. Ds 


3 Byen (45. D. 96) eres 
~ overruled “so* far. as: ain’ conflict, 2 BE ga 













(40 01. D: 800) 5 aed 






“TABLE or ‘OVERRULED AND. 


oa “Pyler, © Cliaries - (86 Le D. 600) over- 


ruled, 851 L. D. 411. 


85 L: D: 549: 


- | Union Pacific R: Ry os (38 7 D. 89), G 


recalled, 33 L. Dd. 528. 
“Gnitea States v. ‘Bush. (13 1 L. D. 529) 5 
- overruled; : 18 L. D. 441: : 


United States v. Central Pacific Ry. Go. 


' (52 L. D. 81) ; modified, 52 L. D. 235: 


. United States v, Dana (18 L. D. 161); | 


* modified, 28 L. D. 45. 


aah United States v. M. W. Mowat Seals (60 


..D. 473) 5. modified, 6L ID. 289, . 


Utah, State of (45 L. D. B51) 5 over- | 
ia ruled; 48 LL. D. 98. At 


eaten: Heir of Natter (46 L. D. 496) 3 


overruled so far: asin conflict, 49 L. D.. 

_ 461, 

ame tt part. yo 

> pe Vine, James »(14 L. D. 52 ) 7 ‘modified, 
a 4 TD. 622. oe” oye 


e - ie re Colorado” ‘Development ‘Corsi 


(53 1. D. 666) ; overruled so far as in 
conflict, (55 I. D. 289. 


a Vradenbure's Heirs et al. v. Orr et aL 


(25 L.. D. bevy overruled, 38. in D. 
* 258.. 


: ee v. "Hanson (50 L. D. 855) . 
overruled, 56 I.’D: 325, $98, 00 
‘Wahe, John (44 i. D. 127 Mi modified, 
41 Li. D.. 6387;. 


Walker v.. Prosser (17 L. ‘D. 85) : :: re- 


~ versed,. 18 L. D. 425. 


- | Walker v. Southern Pacific R. R. Co. " see a GU 
‘Wilkins, Benjamin Cc. (2 aa ‘D. 129) Se a 


(244 D. 172) 5 ‘overruled, 28 L. Dd. 
“174. | 


Walters, David. 5b. D: 189) | revoked, 


24. D. 58. - 


= — Warren De ‘Northern Pacific R. R. Co. oa ane 
‘Williams, John B., Richard and Ger- = m4 oe 
 trude Lamb (61 1. D. 31) ; ‘overruled. ae 


- (22, L. D. 568) ; overruled. SO. far as in 
-eonflict, 49 L. ‘Dz. 891. ; 


— nary V: Northern. Pacific R. R. Co. 


(23: L. Dy 445) 5 vacated, 29 L. D. 224. 


moe “Wass. » Milward (5 L. D. 349); no 


‘longer followed.. (See 44 L. D. 72 

. Jand: unreported ease. of Ebersold. v. 

2g <8 Dickson, 7 ener 25,° 1918, 
ae Shae oe 


ee ee ee 


et ee 


Moburtap CASES: 


‘Waterhouse, ‘William Ww: ou D. a8) e nett, a 
|» overruled, 18 L. D. 586. fy Age 
oer ee Watson, Thomas: BE. (41. D. 160); 
ee Ulin» v. . Colby. (241.1 D. it) ; overruled, i a ee 
: iA 5 es | Weathers, Allen E., ‘Frank N, Hartley : Sig Se AS 
-(A-25128), May 27, 1949, unreported; 
~~ overruled in part, 62 1.D.62.. 0° coe 
Weaver, Francis -D.. (53 1 De 179); te ee. 
- overruled ‘so far as in conflict, a ee 
LD. 290. | i wee 
Weber, Peter. @ L. D. 416); overruled, bh et 


called, 6L.D. ql 


9.1L. D. 150. 


| Weisenborn, Ernest (42. Le D 888) pee 


. overruled, 43 L. D. 895. 


| Werden v. Schlecht. (20-L. D. 523) ; a 
overruled So far as in . conflict, 24 ee a 


—L. D. 45... 


Western Pacific Ry. on (40 L. D. 4u1; ne ace, Woe 
41 L. D. 599) ; overruled, 48 L.D. 410. 2 
‘Wheaton v. Wallace (24 L. D. 1005 - 
(See 49 L. D. 492 for adherence | eee de es, 
7 ‘White, Anderson. (Probate 13570-85) ; a tee 


' modified, 84 L. D. 383.. 


overruled, 58 I. D. 149, 157. 


| White, Sarah V. (40.L. D. 680); over- 


~ ruled in part, 46 L. D. 56... 


| Whitten et al. v. Read (49. L: D. 258, ae = i 
260; 50 L. D. de vacated, 58 L a ie ae 


: 447. : : 


Wickstrom vw - Calkins (201 L. aoe 459) : oe 
modified, 21.L.. D.: 5585, overruled, ; oo se ees 


22 L. D. 392. . 


Widow of Frnanuel Prue (6 L. D. 436) te 


) vacated, 33.L. D. 409; 


‘Wiley, George P. (36 L. D. 305); one Ar ey oa 

fied so far as in conflict, 36 L. D. AVG oes Ss. 
Wilkerson, Jasper N. (41 L, D. CES eee 
_ (Bee ee oo oes 


overruled, 50 L.D. 614, 
“LL. D. 313.) | 


i modified, 6 L. D. 79. 


| Willamette Valley and. Cascade Moun- ie : : 
tain Wagon Road. Co. D. Bruner. (22 Se ee 


LL. D. 654) ; vacated, 26 i D. 857. 


go far as in conflict, 61 t.. D; 185.. 


Willingbeck, Christian P. (31. D. 883) os tee. 


‘modified, 5 L. D. 409. - 


Willis, Cornelius, et ale (at i D. 185) y . a 


overruled, 49 L: D. AGI. . 


Willis, Eliza’ (22. Li. D. 126) overruled, ed, ; ie a 


26 L. D. 436, 


Gamers . : + 
. 4 


49 LD. 119, - (See 48 L. D196.) ° 
ys ignad v. Hardeman: (50: L. D. 418); ; ' er ate 

















we oy TABLE OF P OVERRULED ANI ‘MODIFIED D CASES 





619); overruled So. far as in- conflict, “ 
“flict; 491 kL. D. 874 


2 ewitson 2 ®.. _ Heirs: of. ‘Smith, (or Li, Dp, | j Wiehe et. aL D “Smith: (441 L. D. 2268) yoke 
“in effect” overruled. SO. fat as. in, ‘Con ae 





-overruled- so. far as in, conflict, 51] ‘Zimmerman Vs . Brunson. (391 L. D. 810) 5 _ Oe 


oh D. 86. nae ee a overruled, 521. D, . TB. 





i on see 2 





carte : 


Ne OTE, ihe abbreviations. pgedt in 1 this title refer t6 the following pablications: a se 


= cok “og, LP.” to Brainard’s Legal Precedents .in. Land. and: Mining. Cases,. vols. 1 and. oo 
oo 2s #2, LL? to: Copp’s: Public. Land Laws, edition’ of 1875, 1 volume; edition of»: 
oe - 1882, 2 volumes ; edition ..of 1890, 2 ‘volumes; “Cy LL. 0;": to: Copp’s Land. Owner, ans 
ae “vols: 4-18; on and R.” to. records. of the former. Division’ of: Lands and Railroads; Shue 
ee oo BE ‘D?? ‘to: the: ‘Land. Decisions. of the Department: of the. ‘Interior, vols. TBD 
Se EDN o ‘to. » Decisions: of ‘the. #-Depariaienta of the Satter, beglaning:y with, Vol. 58 ao Sarge 
in - Eptton: ee ee ee er ee ge re ee 




















4997S 


| asst: 
“a 


te 1894: 
5. 1898: 
7 1800; 


19002 


7 = 


“TABLE OF STATUTES CITED 


) ACTS OF CONGRESS - 


186: . is tr ee 
a August 3, 9 Stat. eng 


1864: a + gee 
July 2, 18 Stat. a 
October 14, 16 Stat. 707 spans 

1867: . ee 
oo ‘March 30, 15 Stat, 0 
1870: ee ae ee 
May 81, 16 Stat. SB 


ee “March 3, 19, Stat. a 


- May 17, 98 Stat. ares 
- 35 la ee 
1887! cae oe 
‘February 8, 2 Stat. 390. 


February 28. 26. Stat. 796___ 
Maren 3, 26 Stat. 1095.---- me 


May 14, 30 Stat. ior 
“March 8, 30 Stat, 3006.—---- 7: 
‘Junie 6, 31 Stat. 329... 882, 384 
; § Re aganeaes 
901 | | ue 
- February 15, 81. Stat. 790-— 
1902: | 


a ie een gee a 
Pn January 27, 33 Stat, 616 a : 


March 3; 85 Stat. 188 ee 
| \. March 4, 35. Stat. 1109 


 BY783—56——3 


1910: ee gg ots * 
lee June 25, 36 Stat. gq Rom 
Pee a te * pe aa 


‘| 1911: 
~~" 902 hoa 


‘| 1912: 


| 4914: 
50, per 


HA, 101, 102] 


381, ssa | 
gsi]. - | 


“60s 


July, 16, 28 Stat, 1 107.142, 143 | 
“* | 1918: 
|ot0 
1920: 
882 a 

ae] 


“Fane 17, 32. Stat, 888. 13, 27, 1s2| 
7 Se. eR 


| 1921: 


ve 


Mareh 4, 86 Stat, ee 


“August’24, 37 Stat. nt 497 913 


| August 24, 87 Stat. 512._ 882,888 
- 880, 382, 883, 384, 385 nT es, 


July 17, 88 Stat. pine 


184, iV, 383, 384, 


May 18, 89 Stat. a : 
“June 9, 39 Stat. 218_--——= 


--. December 29, , 89 Stat ae 3 
‘May 81, 40. Sint BO 
Rebruary 4 4, 40 Stat 1055. 88 


‘February 25, an Stat. “437 10, sg 
ae: WS ee 7 


May 10, At Stat. Hb se 
May 25, 41 Stat. 628_..--__ 
June 4, 41 Stat. TB senenie. a 
- June 10, 41 Stat. 1063__--- 805 


~ August 11, a2 Stat. 159. cae we . 


2 - 2 “XExnT 


29, 127, 128, 129, 130, 181, 132, ee 


March 4, '38- ‘Stat. is 22, 23, 25 ee 
: st eee eee .-28, 25, 2% 
| Pan 2, ee 


370 | 
217,877 


806, 308, 809, 6, BL 





Be ge ee BS” ee. Se Pe 
ans. gy 




















: “TABLE or STATUTES ‘crrED- 


sets 






| coe ee "page| : 
” March 8, 42, - stat. ages 383 |: 
~ March 20, 42 Stat. See 888. , 
. me 7, 48 Stat. te 285, | 1988: 
oe Sir irs Aas eee “985 |» : 
ie “ Decembar 5, 48 Stat. 71 182). 
a8 ig ada 1940: 


~ §§4, ania aceon oe 186. 


May 26, 44 Stat. acta: 469 

June 14, 44 Stat. 741_--. 22, 28, 25.) 

oe July, 8, 4 Stat. Sena 218 - 

3 3 1927 oe Wo 

; a “Sanuany 2 25, “4 ‘Stat. 1026_.- 141, 
ee a ee 148, 144 





1945: 


ins 
| _ 288, | 2 

bor 7 287, 289, 290 
4 April: 24, 45. ‘Stat. ee 381) °. 
_ December 21, 45 Stat. 1057--.. 184 : 


” May 28, 46 Stat. tite “881. ms a : 
_ uly 8, 46 Stat. 1007. os Dae 





oe 2 "March 4, 46 Stat. 1528. ae 1, 255 


1947 








: eens 261 5 


» March 3, AT Stat. ‘1429_----- 882]. 7 February. 6, 62 Stat. a 





May 26, 48. ‘Stat. ra wee 2241. wo, 3 
, June: 5, 48 Stat. See ed i 


_ September: 12, 4 Stat. 885 
Sods: 


nee adler |" "May 22, 67 Stat: 29. re 
ee ee eee 28 June 30, Ge Stat. 129° “ 








ee 2 


“August 20, 50 Stat, 781_---- 5368 Fae. 
September 1, 50 Stat. pores B28 oe 
8 eae ge 824 - _ 
“May. H: 2 Stat. One BO 
‘§ ee 805 ae 


July 19, 54 Stat. 1A. ee ° aga eS 





_ September 1 18, , B4. Stat. 954 2 mune 


a se eines area 369, ort ie 
“December 24, 56 3. Stat. 1080_ - 25, oe 





“April 19, 59 § Stat. ies 182, oe 
Joos ‘June 14, » 59 Stat. $a BBB 


"August 8,60. Stat, 982. 365, 5,367 
_ August 8, 60 Stat, Bb02 ars <1 We cea 
_. » 82, 88, 84, 85, 90, 91, 98, 94-95, 2 
96, 98, 177, 214, 219, 220, 870, ), 879. oF 


182 co Lae 


to 
March i, 62. Stat. Tae 08, TIO: 
= : ae ee - 


°§10 (aye a dg IB 
‘September 8, 64 ‘Stat. 1082s ee e 


. a -1953—Continited 


TABLE: iin CITED 


' August 7, 67 Stat. 462-0 45 
evant 15, 67 Stat. 588_---- | 203 
“1954: POTS Pn Bi 
” ort 22, 68 Stat. 2 BT aa 143 


: ‘ 8 June 4, 68 Stat. 1T3_._---- 25, 96.1: 


90, 216, 219, 221, 222, 236, 239, 
3) BTL, 470, 472: 
a + August 2, 68 Stat. 648 Speer 298, 


Se B41, 484 
= > August. 13, 68 ‘Stat. 708. =. 213 |. 


+ August 18, 68 Stat. 718-186, 
OP oe eee | 188,190 
'§ ae me 186, 191, 193 


wag Lee ae 191 | B 


489, 191, 192, 194, 195, 196, 201 
$62. 186, 187, 191, 194, 195 
sf (eee 188, 196, 197 


s8 15. eee 190, 192, 208 
: Pe aang eee 190, 205 


“June 16, 69: Stat. ia 324 


August 9, 69: Stat. 540__.___ 469 | 
August 9, 69 Stat. B80 2 ~ 881 


| | | Administrative Preceduze wee ae 
ae | - 844, 846, 347, 350, 364, 410 
3 =, pie 346, 390 


gg. 844: 846, 248, 349, 350 
; | Alaska P Public Sale AACE at 243, 
| 244, 247, 248 


See eee ae 
a “Bonneville Project Act.of 1987... 365: 
ae Boulder Canyon Project Act... 184 


s Boulder ‘Canyon Project Adjust- 


ment. Glee ee ad 184] 





Civil Functions | anor opriations 


Aot of 1949.20 ane ae ee et 
Defense Production Act__::2.- 323, ee or 
327, 330, 832, 9840 00 ee 





a $40 Be Ses sis Se ee Le "$24. . ne see 


 §§ 705, — pe ee 


Deoarnaen of the Interior and © 


' Related. Agencies Appropria- as 


2 (i) apices 826, 328, 330, 382, 883 | me 
§§ 102, 1039S 2 326 = : a ee 


tion Act of 1955_~-=---+------ toa = a3 ee 


§ 1e-------+- Be ah ora ee: 50, BE . nee Bs 


Utah —.---._-_2 Se eee a ah ee 
pact Finders’ i. an 182, 183, a 
Federal Aid Highway Act__i- . 162,168.00 +. 
eta ee Ge ee 
| Federal Power Act-—-2--22-1_ 188 


Helium ST AEE : ee eee 


. Federal Water Power Act__» — 805 os 


‘Forest Exchange Ketan sen “oa oe ee 


B24, 825, 826, 827, 828, "929, B82! 2 Fe Ose 


jac ee eats 324, 825, 826. oe 
‘34 Sie Fae i bootie eae 826 es 


‘Interior Department apr aS . e 
. tion Act, 19552_.2-22 .15, 18, 182, 184 nae a 
Isolated Tract Act... 380, 381, 384,385 
Materials AOpen ae 99 Se 
‘Mineral Leasing Act2-------2. 0 4,00 


10, 21, 28, 31, 84, 86, 91-96, 108, 


110,185, 189, 142, 144, 210-215, 
216, 236, 252, 255, 260-262, 292- ay 


294, 340-342, 370, 372, 378." 


§ 5 er aera te eM ss 212; ota. cee a : 
=§ i ms sive De airs 


876, 380, 402, 454. 


§ Terie oe tee a ie oh, 
8, 5, 19, 21, 73, 76, 78, 80,. 81-86, oe 
' 88-98, 107, 111, 186,140, 142,177- 

180, 211, 217; 288, 239, 261,270- 
278, 292, 835, 340, 341, 870-875, ee ke 








oe ee 






ee er ae ee ee 






sees 


. 86, 98, pas | 





Gee ere ee 
. eS Se 


: & “Mutual. Defense “Assistance ‘het 
Of: 1949 
“O'Mahoney Act. of 1942.. 
“Outer” Continental - Shelf Lands 





Heo en He Sees Fae 











a ete eae 


oe ee ee en ee ee ei, 


ida Ss Se Te ee i: A 


caer cee eee 389, 388, 384 
$ a : 305] 
oe - 895, 396, 897, 398, 399. 





“Title 8: 4 Se 
“note following 8 oe 
ae “wide. Bs 7 | 

oe Se Following $5 1832-15. at De 


ee Sencar aig ne aR a) 
| ee 1001: et sed— 
8 100. cay 

“$1001. (e). 


---H ~~ 


ea er ee 


ee a a ee a ee eee e2h 








re es a Se ee ee ee 


PPR A oe See Be at OS oe eet OY EE BY oe 





pee ee ee eee 
RST, ghia.) meat ae te oo ett NY Soe! ped Se 





_— 98; 97, 342,. Pate bate iP eehieenee 
98, 189, 870-871, 879} 5 


: s sd Pe Land Act of 1850. 
De aes Grazing Act. 


mee 


Rage ve. oo ea 


ee Ce eee 
- sl 


ee ores a 





Soldiers’. “and. Sailors’ ‘Civil. Re-. 
“Hef. Act: of 1940-- 


iene ieemel antes iemsirmnlaneteeian 
Saeed tener 
Set hes wie ed eae enemas ean 


- 5 3 


a eS a 


= 38, 34, 87, 


§ 2455- 


188 3741-- 


a laston tadtantaabententaieatentanterienbamentertarecseementeabactes tat 





ee pita ROR 
ve 818 acennaea 


ee 


. ee ee eer ee ene 
| tte ee ee ere 
besten eatatterlenterientanteaten banter tententetenemteniend 
ee ge ee 
Ser eee ae Ae pe a 


555 


ake ce ae ee ee ee et es ee ee 


ay eV seesas ee Re aeea e 
nt 121-123: Cee ans 2 
4 122, 


ge Seg a aes ee EN HIT fa 





| Stockraising: Homestead Act. 261, B62 
: 2 F Suihmerged: Lands Act.. “aa 

; 4, 46, a A 
= 408, 2? 


"245, 860° 
88, 84, 164 


89, 40, 62, 116, 241, 380, 881, 473 ae 
§ 2477. os . 158, 160, , 161, 162, 163, 383.. os te 


aed a. 


26,1030 


-. $121. et: one ene aT: ers aes 





| i oF ‘STATUTES: crTED bP a eR 





. “Page ras we ie 
“Tite 30—Continued - Ay ee 2 ‘Title 48—Continued 
dy § 128 eae ete ie 29, 129 ier § Sli Sate bone yi te 34 
a eo. 181. re Sawer Uae. 94, ‘ale, 214 eneh SL! oe eer eee eee 50 
3. §.181 et seq_—-——- ene: UO. + $821 ef SeG cere oe — 100 
Lede ot eee 200, 340, 370, BO e806 ee .- 101,102. 
ot § 184 me eee es 298, 841 |: § 829-____________-. 101, 102, 106) 2 1s 
RRB a 1B eer OTe geq  et eo ee 
as i |) Qaeda SAL erie OH) Sa eee i) i oe ee a _ 182, 184 
$188 ___2--_1-2_- 189, 870, 879,471 |. - §428e 2 182-183 
~ §189 ge ee gs 293 | Vi ee ~ 89. 
5 OS DOU oot eae 86, 113, 115, 239 SAAQ ee. Sea 38 
57. ene ee et cee eee De oo BAG ABD 
21, 73, 78, 82, 90, 107, 114, ‘128, 136, CATO 2 Sie Sl eth 182 
142, 177, 211, 238, 239, 255, 261,|.°. § 474 —22. ee 182 
270, 292, 835, 340,: 375, 876,402, [000 § 475 :i 2 _ 182 
or | 454, 481, bate Gee a SMO re ae 
ba § 229 ee stele 9 A028 ok nec es wk irate bv 
& 9 §Sbl eb neg co ATG G1 (ee oi g4 
“88 351-359. Bo ATO 5S C1 Cie ne 184; 186 
~ $852. Cae eas ale 481|. §682a ___-_- 209 
§§ 352-359... Snbskae, JOR §§ 689-690 __..-----_--__-- 251 
"Title 31: ae 5 600, ee ee 22-255 
Gee ye 188 | S$ BIO) 8 ac ee 1d 
PACA sre stcut a ae ee GN oe § RY es 
W028 A ate A POOL As O82 ee IO, O88 Se, He 
Oe O80 ee ws BBO ot SG DAG ee chaste Lee YBBR 
Title 41: + 000 oe. 88s 
WE Dee ied Se ee: BOO SOOD tase i 383 
ey) ee ee ee ce ee eg FS P60 eae 30 
SS 256a Ge 0 teat, 146, 158 $1171. Sie ly at ey ee 84, 
Title Boe He eRe a WY “2 eG 8t Be, Be. Go. 116, 241, 380,473 
: * §§95-O8a- 8 251| ‘§ DV (le Dect, BOL 4 
Ro eee eee ee PIS B06) pk 9 Bb eee ee ees 381 
ae AS 142 anno 218, 306) $1173 ---.---------------- 381 
§ 160.3 (footnote. 1)- sees, BU > Ee See ee ee 381 
SOG 2 ete 87 y AAT Sk Sees a 381 
- 6218 ens Lge feuemes eR. « OIG ana eee aie 381 
2G B06 (as eB || 8 NAN tee 22, 23 
. § 250.7 (DJ easeteete eee 87 |i... SASOL- 222 stots 4 45 
pS 5001 (bese 87. 89,41]; § 1881 --------__----_----- 45 
oR 200M i be ee A Title 48: Rs i ee 
eo, 7 2OONG Se Ae so ee Be, Se. a ee ue ees. Teese Ne, 
coe SR OBO IGS nih oa Io ee ee ee ee 380, 382 ee ie 
TOP OBO DD os ee als) OT), 204 ces ee te Se Po 
fe DOG ace ee en ond 2 2 OBEY RG eee i ewes 1A Oe 
782016) seq D1 eat 20 (2 Sane ne aoe ee ae" 
B00 i ce a 262 ODL a 2a oe Sa oon 
Gli ee ee, 945 (>. -§ B88. l2 - 22, 28) 25, 26 
Rg. srs BLO rece ena Seo cede Ode) PIS BbO wes ee S88 
, SBlOt Se as BE §§ 364a-B64e_—----__ 243, 244, 245 > 
§815¢ (b)_.--.----_ 206, 207, 208). § 376 ----- ne nk ae ae BSB 
| § Soh ei Bees BIG]. ieee - 


Pateleke eect 










ee 9 oF STATUTES | OFFED 


Page. : f 







‘Title 50—Continued 7 


ini isu ar a ok ics 






og) A Wie tie a ie OS 


(fc) Eicon rene reece 328, ;, a2 | “$21 ae ia ee 








“8g 501-885- Ean eerie: : 
SY Q061" 6h eég@oo a 


ee me an ee eee a ee ee ee ree ee = 
eee SE ee er ee % 


ee 

















Weston Hn. i 


a les a 


= Executive 0: Orders: ee 
ss TOI5, December ¢ 6 ‘(Wetroteun 


“4917, December 12. (Power . 
a Site Reserve: No,. 664)... eee, 
“1980, April 15, No. ao 
? 18, February 4 6, No. 6018. 


“1942, April 24, No. 9148 i. 
pT Apr 24, No. ABE a: 


1864, 0 Oetolier 14 6s Stat. ton a 
Sere ” Establishing” ‘the. Klamath In-.. 
dan” Reservation—_—. 











16: Pears Ses B24, B25 | eo: 
20| 6. $2 


No: 2 2 (Went: of Justice) _ 
655: 66, 67 
. 65-68, 181, 185] 


: 67) 
a he 4 (Treaty. 2) aie tensr 61, 68 : 


- EXEOUTIVE, ORDERS: AND PROCLAMATIONS crrED. | 
: ai PS. 


- Reserve. No: Ay aa) ae 


"805 ie 
1929, October 80, No. 5214 210-|. 
215 
108, | 
"142;144): 
108, |. 
ae 1985, ne 13; ‘No. 7088. 408, 142.) 

3809. |. e : 
300] 





5 Duige a Se Wa eee ae 
1867, ‘March 30 (15 Stat, ‘goo Z 


: Ath nee 189, 202 I 







SS ct SS cei in oa ee 
: ei Seed ae RO ne ae Ne pe ae 


es Bo Ee ne Ble toy ce 
soy Sra ae Jee 
x 






No. 






3 of 1946,’ see. Apne Le coe eee 
4. (Dent. of Agriculture) —_ x Bia 
5 ‘ent. of ‘Gieomatee anise Mh 68 a 
6 Mept. of f Ebon) — ee ! O86 





‘No: 






No. 
No. 


Executive Orders—Continued Parc a 
1951, June 5, No. 10250. ce coe ces 


pats 9 Sa eae OE 2) os 
on eee ee 


- 1988, August 14, No. oe 
tees : +888; eer 
Proclamation: ee oo = 
1912, May ot “873 ‘Stat: ce 
1141) Reserving” ‘certaitr oe ae 8 
-Jands: between the ‘United es 
~ States and ‘Canada as” tare eee 
_ public reser ervation_—- | 10, ae a oe 








Sab pas. 


"Page > ee 


Treaty ‘between ‘the © “United? 
‘States and. ‘Russia__-_----—- 





“Gode of Federal Regulations: 
Title 25: a "2 
Pe tai og 81: 18 ee 888 


| “3 81.34 ete ee 388 | 


“Title 80; Pes ae 
SL 12 ees 824, 325 
1953. Supp. ‘Pp. ee 52-55_ . 254 
“Title 43: i. nn ae 
“$74.24 bye 383 |. 


DEPARTMENTAL ORDERS AND: REGULATIONS CITED. oc eet 


2 ee 19 et- seq-=2---".. 245 


3 ~2§ 1084 eee enone 806 
Jo § 108.2 22” 805, 806 
'§108,8° __2____--____ 305, 806. 
OPE 1G 4 208 
«PAE 16022 ooo na. 284 
“8460.12 2 8 


A gaggia! ore As Be 


“$161.2 (4)2- 855 

= SG IGL2. Ce) 2 ds BBD 

a ee lONe (2). Aes SOL 
es os § 16160 (G)- B64 

* Ses dl? (b) 2 se op: 

> * §161.9°(d)-. 346, 347, 348, 349 

“$161.9 (j)------- 847, 348, 349 

$e ng UN ACG oS eee sel 

. § 185.88 ._-_-___.--_ 398, 389 

2 Ee: eee ee a a -919- 


| -§1921 ee | 9A 
$192.8 (c)_-.- 840; 348, 484 
pee OG Se ee 270 
We, $199.9 oe 819 


(ous ih 192.25 eas see, 00 


eS — mea ri 234, 235, | 


| Code of Federal Regulations—Con, 
“Mitte. 43—Continued — 7 oe a 
§ 192.42 (g)2 a 
: : § 192. 49 (Heed . 343 . _ - 2 
$192.42 ear : ok oa 


"DEPARTMENTAL ORDERS AND REGULATIONS CITED Dg ee 


‘ 


A ADZBD a —isaa ne 06.2 eS 
"$192.82 (a) i222 L DID Os tye 
~ §192.190.. 8, 74, 85, 86,96,179 
con § 192. 122 Piao erie he ge - 90° ee ee © eee 
eG 102 129 fe ee OG os Ba 
$8 192.140-192.145 2-8 9B 
§ 192.144 we 216, 219, DOD. 
§ 192.160 _____ OnE rans 96, 848. 
“.§192.161-- ee, "937, 411 
“>, § 192.161. (a) Oa a 
of 2004 hoe tee ed 480 0 ee. 
§ 200.5... 71, 479, 481, 483-4 Oe tena 
- § 200.5. c | ip paren eaters AT eee 
VG D002 er a I ae 
$2000 (Nees te TD ee 
e § 210. 2 oo ee ee 75 oo a ae e, 
g2012.. ES AQ Fe 
~~ §.221, 69 pene Me oo i! 
“3 291. 15 oe oe 20) 142 2 me a : : ) 
S210. (3) ea 
| {$220 76.Ce)--_ => 20; 480 ee ee. 
a2 8 221.76 RE anna eee 


§.282.29-- vate AOBMOT 
_ § 282.80_____ 101, 102, 108,106 = 
§ 232 91 a5 se 103, 1042s se 
_§ 282.82. 84,108,107 ee 
§, 282.33 eee ee MOB 
§§ 244.54-244.56._._ 159,161 
_ §§ 244.57-244.59._ 158-159,161. °° 
Part 2002 ee ee 2 
ODO Be ait eee ee BO ye 
EB 200 Opes oan aa ae {86.008 oe 
§ 25011 (a) oe AT a ha. 
§ 250.11 (b)__ 62, 64, 242, HIB: oo 
- § 254.8 Se tee re oe 6. a. a 
ey (U7 eoleeaeme te tema ees Fs ene ea 


Page , Uh ee 






ees of Federal 1 Regulations —Con. < 


4 ‘Orders: : 
oh : 1988, “September | (0 - 


| 1985, June 22, “Establishing 
_ Utah. Gr azing. Distr ict No. ° 


ie : 1939, February 6 (4 F. Re 
= ro): withholding certain 
lands: in. New Mexico. from 





te 1985, August. 24. (10. FR. 
; “pack NeaT! September — 29, No. 
ees July. i as: F. R. 4105) 


aoe es § a1 iaeg ae ee aOR es : 
“1951, 


8617), redelegation’ of. a ge oe 
ee _ thority order No. 46__---- Bec a ee 
cee i 815 October. 16— (16 KF. R. ee 28 February. 25—GLO. Cire 
EE! LE OGOD) coc! a ee a 80, DBP TE 
£3 aca beste 


So “1952, ‘April 21, No, ; 
ee ns Amendment No. ‘1, § 30__- : 
2 LBB amuary 6, No. 2781 


even 


oe ee “Maich BLM’ Che 
cular, No. 1904 (201 F RL 





Baral oS Hee. $s ae 
as Regulations: pe ee paris 
1895,” “April 11—6L0- ae Lae 
“cular. (20'L; D. 805) 22 a 
1905, July 8-—-GLO Cireular 
(84. D. 1A) oe as eee 

sf dere - 1906, July 18—GLO.Cireular 
eee (86 be 4d) es 
: 1907, May 16—GLO. Cir cular 

aes Deceeten ¢: )2 Fs 8-15 emia eS 
oo 1007, December 27—GLO Cir os 
— eular-(386.L:-D. 216) 22-.-- eee 
1010, June 6—GLO. Orcas 
le (89. Ty D, 10), 
“18—GLO 
~ Circular: (AL Le -D, 448) - oe 
oa 1913, July -17—GLO | Cir 
oe } eular (42 L, D, 286) 222502 
UEP ares - 108-110 1915, January. 11—GLO Cir- | 
\-“eular (48°L. D. 485) 22222 
‘March. 20—GLO - Cire Pie 
“cular No, 893° (44 L.-D. 0 
$2). ie area eo ees 8 
= ein May 18—GLO. Circular. 
_S.No..474 (45 L. Ds 345) soo 
: ~-1920,- “April 16—GLO. Cir ee 
>. cilar No. 684 (47 LD. 9 > 
865 ue 


“$2978 - cele aaa atl — 
~§ 207.10.2 40222 108 | 
-'§ 297. 13 re ae 


“PR: 11257)... 106-110, 10 cee 


Sf aera ae 345, ae 


“oil and- gas: Jeasing-+-__. 20,20) ee 


a +836 a = 18t8 
108— fo. 

110,142 | 
“Match 17, ‘No. Ue abe 
B86] 
August 20° (a6. BREE 3 RY 











~ December 


- 882) Orde ee ; | 





- cular: No. 684, as. revised) | be 


ABIL. Le D. “SBT oo 


1 ee pO fae 
1m April 7GLO Circular ae 
No. 684, ‘as: ‘revised: AU ree eae? 

November 8—GLO ee 


* Circular. No. 684, . as she a 


Vise OF I. D Bases 








* ae a 





DECISIONS OF THE» 
DEPARTMENT OF THE INTERIOR 


J OHN J. FARRELLY ET AL, 


A-27068 ~~ —S——-—s Deewideed January 7, 1966 


Oil and Gas Leases: etait: 


An application for a 5-year extension of a noncompetitive oil’ dna gas lease 
must be rejected where the application was not filed within the 90- day period 
prior to the expiration date of the lease. 


Applications and Entries: Generally 


- Where a statute requires that a document be filed in a certain office by a 


Specified date, the document must be received in that office on or before that sa 


date, not merely put in the mails in time to reach. the office on time: in the 
normal course of events. . ; 


Oil and Gas Leases: Cancellation : 


The Secretary of. the. Interior (or his dgleeate can revoke the extension of . 
- an oil and gas lease granted in contravention of. the pertinent statute and 
regulation at. any time he is made aware of the improper action, without 
regard to the merits of any other offer for the lands covered by the lease. » 


Rules of Practice: Appeals: Standing to Appeal — 


A person has no standing to appeal. with respect to action taken on an rol and 
gas lease in which he has no present interest. 


| Administrative Practice—Oil and Gas Leases: “Generally 


Although an extension of an oil and gas lease i is unauthorized and ‘is ‘enpieee 
to cancellation, it:serves to segregate the land and. prevent: other filings until 
the cencolawent is: effected and noted. on. the land office. records. Aa 

APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


J eh J. Farrelly has appealed to the Secretary of the ieee fron 


a decision dated July 2, 1954, by the Acting Director of the Bureau a 


of Land Management lich revoked the 5-year extensions granted . 
; to several noncompetitive oil and 1 gas. leases by the > manager of. the 
“3 s38016—55—1. ee oe _ 1 | 


2 o ‘DECISIONS OF’ THE DEPARTMENT OF THE INTERIOR. teas, De 


aa ‘Daven land office pursuant to section. 17 of the Mineral Leasing Act, 


- as amended (30 U.S. C., 1952 ed., sec. 226). ot 
These: leases (Denver 053930, "053931, 053934, ‘OSTI69-A, Coleus : : 
ne de 01233, 01246) were issued pursuant to section rtd of the Mineral Leas- 


~ Ing ‘Act, as amended (swpra) for a 5-year term effective September 1, 
_-: 1947, or were created by assignment out of leases effective that date. | 
AT of the leases terminated. by operation. of law. on ‘Sunday, ie a 
os Bly 1952. ae 


“The lend office which: chad jurisdiction 6 over = the, feaged lands was 


~ closed on. Saturday and Sunday, August 80 and 31, 1952, and on. 


7 Monday (Labor Day), September 1, 1952. At2 49 p. m. on Tuesday, 


- September 2, 1952, the land office received separate requests for 5-year — 
extensions - of all of. these leases. The. request with respect. to 
Colorado 01233 was dated August: 20, 1952, and was signed by 

P.M. Henderson. The remaining requests. were dated August 28, 


1952,. and. were signed by. Mr. Farrelly (one being signed by him as 
president. of the Fifty-One Oil Company? record titleholder of Denver 


057 169-A). 
In the meantime, at 9 30 a. m. on. September 2 2, 1954, ares : 


Spoden filed. an. offer to lease. for ail and gas (Colorado 05831) on 


lands included 3 in these leases. © 


The manager, in separate form Hioseone dais September 9, 1952 
(Denver 053930, 053931, 053934), September | 11, 1952. (Geléxado 


01246), January 22, 1953 (Denver 057169-A), aah ‘April 29, 1953 
(Colorado 01283) held that each request for an extension had been. 
timely filed and extended gach’ ei for’ 5 ears: oo pate L 


1952.0 
By a decision anid, ‘Decsmber 16, 1952, ‘the’ manager rej jected 


- Spoden’ S application i in its entirety. on the ground that all the lands : . 


covered: by it were either in leases for which a: 5-year extension had | 
~~ been: granted or for which an application: for a. ayer extension Pas - 


a ~ been filed and the sixth year’s rental paid. 


On J: anuary 15, 1953;, Spoden filed an cae porn aides manager’ 2 | 


decision. with the Director of the. Bureau of Land ‘Management. a 
From the Acting Director’s decision revoking the extensions of the 
- Jeases and returning Spoden’ S application for adjudiostion, Farrelly - 


a * tained in-accordance with. applicable statutory requirements. and. regulations, the a 
a, record: titleholder thereof shall be’ entitled to a single extension of. fered Tease, 


eS : has taken this appeal to the Secretary. 


The statutory authority for extending Abricanipetitiys oH and ae 


~ Tenses. is found in section 17. of the Mineral Henge Act, as amended ft 
oe (supra) PS -which provides i in, per -tinent parts. ge | 


Upon: the expiration of the. primary term :of: any ‘noacompetitiye 4 ‘lease: ee 


Tw 6 JOHN J. FARRELLY ET AL... | | = 
January 7, 1955 | | 


auless then otherwise provided by law, for such lands covered by it as. are ioe on. ; 
_ the expiration. date of the lease within the known geological structure of a pro-- 
| ducing oil or gas field or withdrawn from leasing under this section. * * * Such. 
extension shall be for a period of five years and so long thereafter as oil or gas is 


r | produced. in paying quantities and shall be subject to such rules and regulations 
- as are in force at the expiration of the initial five-year term of the lease. No 
extension’ shall be. granted unless an application therefor is filed by the record . 


7 titleholder within a period of ninety days prior to such expiration date. 
The departmental regulation (43 CFR 192,120) issued pursuant to the 


above-quoted portion of the statute and in force when. the leases: in 
this case expired, provided i in part that: — : 


The record. title holder of any eaneamipetitigs jease. eek maintained in 


compliance. with the law and the regulations of this part, by filing his. application 


_ therefor within the period of 90 days prior to the expiration date of the lease, 


may obtain a single extension of the primary term of the lease for an additional 
five years, unless then otherwise provided by law, as to all of the leased lands or 
any legal subdivision thereof which, on the expiration date of the lease, are not 
within the known geologic structure of any producing oil or gas field or have not 
been withdrawn from leasing. ee | 


The primary term of the leases, iced on Gepeembar 1, 1947, ex- 
-pired by operation of law on August 31, 1952. The pertinent statute 
and regulation required that an application for an extension of these 
leases had to be filed within the 90- day period ] prior to this date. “Ap- 
plecations for extension filed thereafter can afford no basis for grant- 
ing an extension of these leases. H. L. Cribbs, A-26864 (July 16, 
1954) ; cf. Mabel E. Hale, Grace E. Van. Hook, 61.1. D. 55 (19525 : 
see Great Lakes Carbon Corporation et al., 61 L D. 228 (1953). 
-.. "Phe appellant seeks to avoid the force of this principle by ponte: 
ing that the requests for extension were mailed prior to the expiration 
of the leases and ought to have been received in the normal course of — 
events prior to the expiration of the leases at midnight use 31, 
1952. 7 
However, it is. well settled that the pednreemicnl aa a. aonb 
be filed by a certain date means ‘that it must be actually received by 7 
that date in the office where it is. to be filed and not merely put in. 
the mails addressed to the pr oper office in time to reach the proper. | 
= office in the ordinary course of events. H. P. Saunders, IP, 59 I. D. 
41 (1945) ; Wills H.M orris, A-26783 (November 10, iiss ag 


ln Mabel ; EB. Hale, Grace E,. ‘Van’ Hook, it was held that where an oil and: gas Tease 
expires on a. nonbusiness day,.. which is preceded. and followed by a nonbusiness.. day, an 
application for a preference-right oi] and gas lease under section 1 of the act of July 29, 
_ 1942, which required such: applications to be filed within a 90-day period prior to the date 
of expiration of the original lease, was not timely filed on the first business. day after the 
expiration date of .base Jease. This conclusion is entirely applicable to Tequests- for 
extension of oil and gas leases made = carenent to section Iv of oe Mineral Teasing Act, 
- as amended (supra). on - ; = 


igs oa ‘ DECISIONS | OF. THe ‘DEPARTMENT. oF” THE INTERIOR [o2r. De 


The appellant also ade that the att i tie manager j in a gtanting 7 . ee 


oe the extensions of these leases. and the fact that, several. annual rental. 
payments have been accepted. for the extended terms require that: the. a 


- Jeases, as extended, remain in ‘effect. This argument. overlooks: the: 

Sel hs fact that the authority of the Secretary (or his delegate) to isstie or) 
~- extend.oil and gas leases is derived solely from the provisions ‘of the 
_” Mineral Leasing Act. Any. lease or extension issued in violation’ of 


ie ocd ee ties pertinent, statutory provisions is void or voidable and is: subject - y 
. tocancellation.. Z'ransco Gas & OW Corporation, Joan Ford, 611. D. 


BB (1952). Accordingly, 1 in view.of the fact ‘that there is no statu- | 


ee os -tory authority to extend noncompetitive oil and gas leases after the - 


4a - original term has expired, extensions granted under such conditions 
are unauthorized and. are subj ect.to cancellation. See Hi. A. J medion, eae 


ees E. B. Todhunter, 61 I. D. 116 (1953). 8 
- “The: appellant also alleges: that te was’ ‘not ees Bay of : 
a Spoden’s. appeal - ‘from the - Tnanager’s ‘decision rejecting her applica~ 


le sotion. - Regardless of whether. a person appealing from a manager's = 
~~: decision. must. notify. an adverse party of his appeal (compare Wile 


: : tam fia Brewer et al., 60 I. D.'454 (1951), ,and Delfino Cordova et abe: 
aT Li D. 608, 611 (1920)), the Department must take proper correc- 


ae tive action When facts are brought to its ‘attention indicating that: a ra 


~Jease has been issued or extended in contravention of the pertinent: - 


. ~ statute. In other: words, ‘the validity of Spoden’s application or of . 


ue her appeal cannot overcome the. inherent | in . the ls sated 


action. 


053980, 053931, 053984, 057169-A, and Colorado 01233 was proper. 
“Tt may be worthwhile to note that the appeal as it relates to oil and —- 


: ea lease Colorado 01283 is also subject to dismissal on other grounds. _ . 
-- This lease. was. originally created. out of oil and gas lease Denver 
053930 by assignment from Farrelly to Broderick, which became ef- 


ee tee ae LG 1S deplorable thats more ee a year olayaod b bebveat the: se grenitig oa 

a ~ the extensions and the revocation of the extensions. However, the 

fe He Department] has: no other alternative than to abide by 1 the requirements . 

of the law... It must be concluded, therefore, that the decision of the’. he 
a a4 Acting Director i in revoking the extension of oil and gas leases Denver neve 


fective Ji une 1, 1948, the first day of the lease iaanth following the date. a | 


a of filing. 30 U. Ss. C, 4952. ed., sec. 187a. - On August 20, 1952, there = oe 


was: filed an assignment of this: lease from: Broderick to P. M. Hender-: a 
ae: son.: Although the assignment. was approved on April 29, 1953, ‘Sis - me 
a effective date was September 1,.1952. Jd. aa ae 


Thus Farrelly’s interest in’ this lease ended’ with the ‘<a ; 


ee which created tt. - Thereafter he had x no © connection of record with this 27 


Wie Gon) oe. SOHN JvAPARRELLY ET ALL. 2-5 
| | January 7, 1956 | 


: ease ‘andr no inter est j in 1b which would sustain an. n appeal by him from | 
any adverse action relating to it.. In other words, he is not a person 


- aggrieved by the decision of July 2, 1954, and therefore has no stand- 


| ing to appeal. with ey to that lease, 43 CF R, 19538 Supp: y sec, 


991.95 (a). 


| Murtharaore (he request fons a Sear extension of this lease was 
filed by P. M. Hender son in a letter dated August 20, 1952, and re- PS 
ceived on. September 2,1952. Section 17 of the Mineral ee Act 


(supra) requires that the application for an extension of an oil ae 3 


gas lease must be filed by the “record titleholder.” . 
_ The assignment to Henderson, having been filed in August 1952, - 

could not take effect until September 1, 1952. Since the primary teri, 
of the lease expired on August 31, 1952, Henderson never became the | 
record titleholder of the lease during its primary term, and, hence he 
never had any standing to submit an application for an arena of 
thelease. 2. P. Méremont et al. » A-26253 (J une 8, 1952) ; of. Glen E. 


Petters, A-26265 (May oi 1952). 


With respect to the remaining lease involved 1 in ihe appeal one 
rado 01246), the record of that lease contains a letter from John J. 


%, Farrelly received in the land office on July 10, 1952, in which he stated. a 


that he desired a 5-year extension on this lease and asked that anover- 
payment he had submitted. in connection with a prior request. for ex- — 
tension. of oil and gas lease Colorado 053947 be applied to the sixth _ 
year’s rental on Colorado 01246. By a letter dated July 10,1952, the — 
Inanager acknowledged. Far relly’ s request for extension, informed ne - 
that the overpayment on, lease Colorado 053947 was noe sufficient to | 


pay the rental on Colorado 01246, and requested a full remittance on 
the latter. - By a letter dated August 28, 1952, and received on Septem- = 


ber 2, 1952, Farrelly submitted the proper sixth year’s rental and stated 
that. he desired: a 5-year extension of-the lease. Although. this second 


request was received late, the original request of July 10, 1952, was 


: timely and entitled Farrelly to-an extension of the base Tbase. : “There. ; 
fore lease Colorado 01246 was properly extended for a term. of 5 years, 


3 and the decision.of the Acting Director Yr evoking it-was in. error. 


_ As a final matter, it may be well.to make some reference - tis 
fe leasing of the lands involved in this appeal. - Although the 
extension of five of these leases was unauthorized, the extensions were ~ 
not a nullity. Having been granted by an official of the Department 

authorized to grant 5-year extensions of oil and gas leases, they segre-_ 
gated the land they cover from the public domain.and while they re- | 
_ Inain uncanceled and of record, no application. may properly be filed | 


- 97he rental was paid on the first business: day following the commencement of the sixth. 


at Tease : year and was | timely. Great Lakes “Carbon Corporation et al., 61 I, D. 228 + (2988). 


bee Gea DECISIONS - OF THE DEPARTMENT OF THE INTERIOR [82 De 


eae for such land. ZZ. A, J acobson, E. B. yf odhunter, supra. ‘Therefore _ 
these lands are not to be opened to leasing until the cancellation of 


the covering leases has been noted. on the tract books. Byes a ) 1953 7 


os -. Supp. , 192.43. 


This rule, however, does no not a to Spoden’ S$ offer: “At the time | 


we her offer was filed, five of the base leases had expired without a re-"— | 


~ quest for extension having been filed. The lands. included within 
these leases were then open to filing. ‘The later improper extension 
aOR these leases and the rejection of her offer (Spoden having filed a 
_proper appeal) cannot deprive her of her ne might to a lease. 
Transco Gas & Oil Corporation, supra. | | : 
However, if Spoden’ S application 1 is Subj ect to rejé jection, there being 
no indication in the record that any other offers were filed prior to 
oi the extension of the base leases, then the rule stated above will apply: _ 
‘Therefore, pursuant to the authority delegated to the Solicitor by the — 
| Se Seertary of the Interior (sec. 23, Order No, 2509, as revised; 17 F. R. 


-. 6794), the decision of the ‘Acting. Director of ‘the: Bureau ‘of Land. 


Management revoking | the extensions of the oil and gas leases listed 


: ‘above is affirmed, except as to lease Colorado. 01246, as to which it is. 


reversed, and Spoden’ $ offer for a noncompetitive oil and gas lease is _ 


‘returned for adjudication under the applicable laws and: re S fe 


de Reve. ARMSTRONG, - 
ne Solicitor. 


"APPEAL OF CAMPBELL CONSTRUCTION & EQUIPMENT | co. 


ae ‘s rea = se. | Decided January 11, 1965 | ae ae, 
. Contracts: “Appeals—Contracts: Notices—Contracts: Delays 0 of Contractor 7 


- | ~The appeal. of a contractor from the decision of a contracting officer assessing | 
Sig. liquidated. damages: against the contractor by reason of the late completion 
of the work: under: the contract must. be dismissed when the contractor failed ~ 
to give the contracting officer timely notice of the causes of the delay as 
"required by article 9 of the contract.’ The ‘consideration of the causes of 
‘delay by the contracting officer on the merits does not amount to a waiver - 
of the requirement of notice, since: the. contracting officer could extend. the 
time for giving notice only with the approval of the head of the penerment 


Contraets: Damages: Remission of. Liquidated Damages — 


The partial use of the facility constructed by the contractor. is sok a sufficient | 
- | ‘reason for remitting liquidated damages, when such v use in no. way interfered 
x“ a with the work: of the contractor. : CT PER Himes Se, Shae a ae 


BOARD OF ‘CONTRACT APPEALS f ae We ne 


ee “The Campbell hai &. Equipment. Co., of San’ Francisco, el 
| California, 1 an es age on an 23, 1953, from the Sindings of ce as 


6] -APPEAL OF CAMPBELL CONSTRUCTION & EQUIPMENT CO. 7 | 
January 11, 1955 


3 fact o of the pontraetne officer, dated March 26, 1958, ales Contract 


No. I75r—-4125 , denying in part the contractor’ S requests for extensions 


of time to complete the contract. | 
_ The contract, which is on the standard form i Gxpetument con- 
struction contracts (Form No. 23, Revised April 3, 1942), was entered. - 
into with the Bureau of Bechanation on January 17, 1952. It required 
_ the contractor, in accordance with the apenas (No. 200C-182), — 
to furnish the materials and perform the work necessary to construct 
and remodel. a warehouse and a temporary electrical laboratory near — 
the Tracy Pumping Plant, Tracy, California, a per of the Central 
Valley Project, California, = | 
- Notice to proceed was received by the contractor on Roeiary 19, 
- 1952, and since under paragraph ‘ 21 of the specifications the work was . 
required to be completed within 90 calendar days of the date of receipt. 
_ of notice, the date for the completion of the work under the contract - 
became May 12, 1952. That date was extended 15 days by Order for 
Changes No. 1, dated April 8, 1952, so that the date for the completion — 
of the work became May of, 1959. The contractor began work on . 
_ February 25, 1952, but the work was not satisfactorily completed and — 
— accepted until October 16, 1952, which was 3 142 calendar days after the 
expiration of the contract time. | 
In accordance with the provisions of article 9 of the contract ae 
paragraph 22 of the specifications, the contractor was assessed liqui- 


dated damages at the rate ' ee per day for each of the 142 oe of 


the delay. 
However, on AMaroh 31, 1952, the carpenters i in the area of the con-. 


_ tractor’ s operations had struck for: a pay increase, and the contractor’s | 


carpenters had become involved in the strike. It appears from a letter 
dated May 21, 1952, from the contractor to the Construction. Engineer 


_ that the contractor had written to the. latter on April 11, 1952, “rela- 


tive to strike conditions,” and had received in reply a letter dated 
April 14, 1952, , stating that the contractor’s notification would be given 
consideration. Other delays in the performance of the contract oc- 
-eurred but the record does not show that the existence of these delays 
was brought to the attention of the contracting officer within 10 days 


of their occurrence. However, on November 19, 1952, when the | 


contractor wrote to the Construction Engineer requesting final pay- 
ment for all completed items under the contract. and a release of the 
funds held as “possible liquidated damages,” it requested various ex- 
tensions of time for the completion of the contract which included not 


—. only 63: days to cover the ‘period of the carpenters’ strike but also 14 _ 


days to cover the period of a longshoremen’s strike that had prevented 

the delivery of 2/0 TW wire to its subcontractor; 10 days for the time 
required to connect 6’’ pipe to the bottom of a 100,000-gallon tank — 

— oer Purchase Order No. eae 40 days fon the time re- 


ee eae "DECISIONS oF THE DEPARTMENT “OF THE. INTERIOR feann fe 


5 or to ‘paint wireway brackets under ‘Purchase Ondas No. 205-T- : 


-:2342, and, finally, 25 days to cover the period of delay caused by the : 
— loss i in transit of parts of a shipment of Holophane fixture glass } a 
dered from the General’ Blectric ‘Supply Company by i its ce me 


7 “tractor 1 : | 
In his findings of fact of March 26, 1953, the Guuacias sfieee | 


"granted an extension of time of 63 calendar days, to and including co 


J uly 29, 1952, to cover the period of delay caused by the carpenters’ 


2 strike, but. denied’ all the other requests of the contractor forextensions 


| of time. - While the Board does not. concur in all the “grounds. ad- 7 


i vanced by the contracting officer for his conclusions, there eo to. ee 
nf be: no good reason for disturbing his decision. | — | 


~The pertinent part. of article 9 of the contract provi¢ ides: ee 


ba % Pos the right of the contractor. to proceed. ‘shail not be. catrninated or tie. _ 


a contractor charged with liquidated damages because : of any delays in the com- 

“pletion of the work due to unforeseeable causes beyond the control and without 
the fault or negligence of the contractor, including, but ‘not restricted to, acts. of 
. God, or of the public enemy, acts of the Government, acts of another contractor 
in the performance of.a contract with the Government, fires, floods, epidemics, - 
quarantine restrictions, strikes,:.freight embargoes, and:-unusually severe weather, 
or delays. of subcontractors. due to such causes, if the contractor shall within ten 
days from the beginning of any ‘such delay (unless the contracting officer, with 
the approval of the head of the department or his duly authorized representative, 
shall grant a further period of time prior to the date of final settlement of the | 
contract) notify. the contracting officer in writing of the ‘causes of delay, who 
‘shall ascertain - the facts and the extent of the delay and extend the time for 
completing the work when in his judgment the findings :0 ‘of fact justify such an 
extension, cules : 


As the contractor doe not appear to’ ee noe Ged the contractirig | 
officer, except in the case of the carpenters’ strike, of the existence of 
any delays within 10 days of their occurrence, the contracting officer 
would have been justified in denying extensions of time on this ground 
alone. . Moreover, it has been held that: the contracting officer may not | 
“Wwalve this requirement of notice, and. consider the causes of the delays — 

on their merits (as he did in this case), because he can extend the time 


for giving: notice only with the ‘approval of the head of the. as oe 


| : ment, and the latter can act only during the life of the contract.’ a 


as ‘Since. the. requested extensions of time total. 152. ‘calendar ‘days, it is. “apparent, that 7 
the contractor. regarded. some of them as concurrent. 
_. 2 See. 16 Comp. Gen: 374, 376 - (1986) ; ; Langevin y. United States; 100 Ct. cL 45, ‘83 
(1948); Rd. ‘Huffman Constr. Co. vy. United States, 100: ‘Ct: Cl:'80, 117 (1943) United. 


'- States v. Cunningham, 125. BF. 2d 28. (App. DC, 1941). ; Associated Piping and Engineering. fe 7 ie 


Sis Co., Ine.,. 61 I. °D. 60 (1952); > Hamilion® ‘Carhartt Overall Company, 1 CCE 65° (BCA. ” we e, 
~. March. 6,.'1948) ; “Morris Klein, Trustee, 1- CCF 77 (BCA,.’March | 18;: 1943) ; ; Branford 


Construction Oo., “1. CCF 149 (BCA, May 19, 1943); Boston, Duck Go., 1 CCE. 189: ee a 


June 17,1948) ; Happ Bros. 0., 1. oe 324 (ee August % 28, ey, 
o. 020. ony Gen. 299. (1940), ee eet 


an ne ee 27, 1955 . 
‘engusk the notice requirement: of article 9 is procedural, it ie 


“ been declared that it serves an extremely important, purpose. ‘The © 


investigation of the causes of delay, in order to determine whether 


a the contractor acted with due diligence, often requires the considera-_ 


tion of a considerable number of complex factors. These factors must, 
moreover, be investigated promptly. Ata later date the evidence may 
not be available, or may become subject to various interpretations. 
The Government is put at a definite disadvantage, therefore, when the 
justifications. for delays must be explored long after the event. 

In addition to requesting extensions for the various. ile, the 
contractor contends that no liquidated damages at all should be as- 


sessed against it because the Government had partial use of the facility 


which was the subject of the contract prior to its completion. It 

appears, however, that this particular use consisted. only of. making | 
use of the office pone of the building for the ‘purpose of supervising 
_ and inspecting the job, and that this use in no way interfered with — 

| the work of the contractor, or delayed it in the completion of the job. | 

Jt has been held that liquidated damages should not be waived by . 
-_Teason of such use.* | 
| ConcLUsion 


Therefore, a to the authority delegated to ‘lis Board of Goi | 
tract Appeals by the Secretary of the Interior (sec. 24, Order: No. 
- 9509, as amended; 19 F. R. 9428), the decision of -the contracung 

| officer 3 is affirmed, and the appeal of the contractor is dismissed. 


THEODORE H. Haas, ( hairman. | 
THomas (on BATCHELOR, M ember. 


Wuns Snactx, M ember. | 
2° EARL J. BOEHME J ET AL 
A-26811 | # Decided January oy. 1966 


Oil and Gas Leases: Dands Subject to Leasing 


Applications for noncompetitive oil and gas leases on. a narrow strip of land 
along the United’ States- Canadian border which has been reserved to. aid in 
_ the better enforcement of the customs and immigration laws. are. properly - 
rejected where the proposed use of the land would not be compatible with » 
the purpose for which the reservation was created and the land is not well 
eo ae dened to exploration. or exploitation on a pound basis. a 3 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT| 


“Earl J. Boehme and Edwin I Keyser have appealed to the Secre- ve 


| tary of the Interior from a decision dated April 4, 1958, by the 


| . .£See Kohiman v. United mEaeSs, 63 Ct. Cl. 604, 613 ee ; 11 Comp. Gen. 73 (1981). 
oe 883016—55 i. 





10 DECISIONS OF. THE DEPARTMENT or. THE INTERIOR . ‘eat, Deo 


- Asante Tinton of the Bureau of Land Management which aifteried | 


= the decision of the Manager of the Billings land office rej jecting their ae 


respective applications 3 - for ec oil and gas leases on. cer- ee 


tain lands in Montana. 


The lands applied for are within the bubilie reservation, n along. a 


ee, boundary line between the United States and Canada created. by ee 


‘Presidential Proclamation, dated aa 3, 1912. The proclamation :* 
states: ; 7 | oo 


“Whereas; ‘the. custom: aide gavlieeations laws. of. ‘the United States can be 
better enforced. and the public welfare thereby advanced. by the retention in 
 .the Federal Government of: complete control of the use and oceupaition of lands 
. abutting on international bounds? lines; oe 
. Now, therefore, *..*- * there are nee peweeved Pion ieitia settlenient, . 
or other form of oe or. disposition under the publicland laws, and 
“get apart. as a public reservation, -all public Jands lying within sixty feet of. the — 
boundary line > between the.” United Plates. and the Dominion of _ Canada: 1B _ 


| : Stat. 1741.1 oo, 
The lands a ole for cca a cenit 60 feet wide aad 36 alee Ione: - 


-. It is clear that. the lands applied for have been permanently with- Nae 
: ran by. the proclamation. Mabel Sletten, 43, Tu, D. 552. (1915). is A 
Nevertheless the appellants contend that the lands are subject. to i 


leasing pursuant tothe Mineral Leasing Act of February. 25, 1920, . : 


-as-amended. (30 U. S. C., 1952 ed., sec. 181 e¢ seq.). . | 
However, even though the jens may be subject to iene face. ‘hd 


provisions of the Mineral Leasing Act despite: the: withdrawal, such ~ a 


“% _.leasing is discretionary with the Department.? . If the Teasing fee: 


. land for oil and gas purposes would interfere with the use of the land ~~ 


for the purpose for which it is reserved, it is proper to reject applica-— hee : 
tions for such leases. - ‘George H..K ohler, Sr., et ab, A+26412 (Janu- 


ary 9, 1953); Gerald W. Anderson, A-26297. (February 13, 1982) 3 
| ‘Vilas P. Sheldon, A-25927 (January 16, 1951). | a 
_ -Jn accordance with the usual practice, this Department asc: 
the Departments of Justice and the Treasury; the agencies of the Gov- 
ernment. in whose interest the withdrawal was made, to state their 
_ views as to whether drilling for oil and. gas would be ‘inconsistent 
and materially interfere with the t use of the land. by such’ a eae for 


1 The serial ‘nusnbers of the apoleatons are as btollows : ; ei ig ee gay ee 
"0. Barl- J. “Boehme, Montane 222s ea 2 ee 09159. 


_. Barl.J. Boehme, Montana__.+------____-_ petoeiee ees e oe ORT EO... 

. Parl J. Boehme, Montana__-.. i aig ie eaten Naat oto e ans, OOLGL 
Edwin J. Keyser, Montana...-_----_--_-_-- 2 ee 09164 - 
Edwin' J. Keyser, (atoll ramen gage gs SAREE RAR Ge GER ane 09165 
Edwin J. Keyser, DONCOND cok eter ere ee 09166... 


| 2 United States ep ret. Roughton. v. Ickes, 104. RY. 2a 248° (App. D. C., 1938) ; : “Diwvin ¥. 


: Ickes, 115 F. 2d-86 (App. D.C. .1940), cert, denied, 311 U.S. 698; United States em rel. 


. Jordan Vv. ae 143 F. 2d 152 (App. D. C., Meta ae cert. denied, 828 3 U. S. 759. 


"oy ; ee ‘EARL J. BORHME ET AL, a7 IL 
4% 4 7° 3 January 27,1955 | | | | 
7 purpose. for which the land was withdrawn. The iDenantiaent of _ 


Justice replied that the issuance of an oil and gas lease would not 


- interfere with its administration of the immigration laws if the lease. 
- contained a stipulation that immigration officers shall, for the purposes 


of enforcing the immigration laws, be entitled at. all times to free 


_ access to all lands and buildings or enclosures not actually used for 


dwellings (8 U. S. C., 1952 ed., sec. 1857 (a) (8)). The Treasury 


- Department stated. that, in its vow no obstruction or structure should | 
be placed within the onl strip that ; is not essential to the enforce- - 


ment of Federal laws and that any leases issued should contain a — | 


stipulation that no structure or obstruction will be erected either per- 

manently or temporarily within the boundaries of the reserved area.’ | 
Upon inquiry, the International Boundary Commission has in- 

formed the Department that its only concern is the marking and 

. maintaining of the international boundary line and that it is con- _ 

cerned that its markers not be disturbed and that such land as is 

Heceeeary. for ree the cen clearly visible not. be interfered 


= with. 


Since there is no een in the record that the a elieces would 


be able to utilize the land applied for without erecting structures on 


the land, it must be concluded that the proposed use “of the narrow : 
_ reservation along the international boundary would not be compatible 
with the purpose for which the reservation was created. | 


. Furthermore, it is apparent that the lands applied for, being Than 


- narrow strip only 60 feet wide running between privately owned land — 
on one side and the international boundary on the other, are not well 
adapted to exploration or exploitation on a sound basis. 
A lease 60.feet wide should not be drilled either by directional. drill- 
ing or otherwise if normal and economic well-spacing programs are 
to be maintained. This Department would be severely criticized if 
_ it adopted’a policy of permitting unrestricted drilling where operators 


in North Dakota and Montana followed a normal spacing pattern of 


one well to 40 acres or even.a program of one well to 10 acres, which 
latter spacing is unusual in present- -day development of oil fields in 


the Rocky Mountain area. except in North Central Montana. This — | 


Department has been a leader in orderly well spacing. If a Federal 


lessee were permitted to drill on sucha narrow strip the lessors on = _— 
either side could demand offsets; thus wells would be only 60 feet 


apart. The known oil reservoirs in the area adjacent to the boundary 
do not contain sufficient reserves per acre to warrant unorthodox lo-— 
cations. Legal subdivisions adjacent to the reserved area, for the 
most part, are irregular and contain less than 40 acres, asrendy further 
| comp] ane a oe spacing program: 3 _— 


= 12 _ DECISIONS. oF. THE: DEPARTMENT or THE INTERIOR (an D. staat 


- Where. ihe Urited. Sines’ owns the mingnile adj 5eeak to an 60- rie “ . 


= ae no useful. purpose can be served as. drainage would be com- a 


-pensated by royalty from the EF ederal lease. These cases: are rare a 


- since most of the land has passed to private. interests. 


There is the possibility that. ‘leases could be. issued cubieit vs the a - 


C condition. that no structures be located. on the 60- foot strip and that. 


the applicant show that he owns, is a lessee of, or has operating rights. 


os ‘on the adjoining acreage. However, such. conditions would lead to 


endless administrative. difficulties j in the field: and i in Washington. 

es Furthermore, it ds ‘unlikely that an adjoining owner would grant 
~ surface rights to a Federal lessee to drill dir ectionally beneath the 
 60-foot strip from adjoining land with. full knowledge that wells on 
~ his land will drain the oil and gas from. the public reservation. Con- 


at sequently, the. Federal lessee of proven acreage. would be: certain to. 7 
request permission to drill on the reservation and to obtain | an 1 excep- eee 
es from the regular well- -spacing. program for the field. or. a 

eo Tt AS) admitted that. where the United States owns a stip 60. feet oe 
e wide through ‘an oil field a minor loss will occur if the strip is not ae 


‘leased. However, in the absence of unitization or’ ‘State laws requir-: a 


ing compulsory communitization, it appears wholly impractical. to. 


: and Management i 1s affirmed, 


| issue. leases extending along the 60-foot. strip and then become ee 


| volved i in: proposals for deviation from proper well- -spacing patterns. a a 
Accordingly, it is not in the public interest to allow the appellants’ ite 


application 


‘Therefore, the decision: of the Assistant Director of the Bureau of | 


Onn Laws, . 
| Assistant Ss ao 


CLAIMS. oF UR. AND MRS. ARNOLD STREIT AND BERTHA ca 
, TANG (dr ) (Supp. ) “Decided Tarvwary 3 531, 1955 


a Irrigation Claims: ‘Flooding and Overflow—Contracts: Interpretation. 


Article 6 of the form. of land-purchase contr act used by: the Bur eau of Recla- 


imation for several years prior to its revision’ in 1952 which provides in. 


<2 4 pertinent part that the amount paid: by. the United States for: the: purchased ; 
. e oe land should constitute “full payment for all. damages for entry upon the said © 
ae _ property. and the construction, operation, and maintenance of reclamation | 


eg ; works thereon Ok EM hag been interpr eted by several rulings of the Solicitor ue 


~ beginning in 1948 to. release the Government. from. liability for damage to - 
“+ ¥emaining lands which’ are. appurtenant to the. land | ‘purchased. from the 


a fon claimant. - Such rulings ° are hereby- reversed: and: claims denied | on ~that : 
basis will be reconsidered on their merits: Ne eden Fe 


a Arnold | Streit, T-476 (Ir.) (August 26, 1982) Bertha C: Hur rey, es ; 
(ry ada 21, epen) Cee in eae, i ec 


12]: . “CLAIMS or MR. AND. MRS... ARNOLD STREIT ET AL 13 
| January 31, 1955 | 


Ae SUPPLEMENTAL ADMINISTRATIVE DETERMINATION 


| This supplemental determination reconsiders the claims of Mr. cae. 7 
Mrs. Arnold Streit, Bostwick, Nebraska, and Bertha C. Hurley, of — 
Hardy, Nebraska, which were Henied4 in administrative determinations _ 
dated August 26, 1952 (T-476 (Ir.)), and March-21, 1952 (TA-66 
(Ir.)), ‘respectively, because of an interpretation of ariicle 6 of two | 


te Hes standard Bureau of Reclamation land-purchase contracts executed by 


each of the claimants conveying certain rights in their lands to the — 


United States. This provision does not appear in the revised form: 


; pms on ee 1, 1952.? is. 
J] 
- _ Lanp-Purcuass Conrracr Provision _ 


- Article 6 provides : as follows: 


The United States shall purchase said property on the terms erela expressed, 
“aiid upon. execution and delivery of the deed provided in Article 3 and the signing 
of the usual Government vouchers therefor, and their further approval by the 
. proper Government officials, it shall cause to be paid to the Vendor as-full _ 
~ purchase price and full payment for all damages for entry upon the said property | 
and the construction, ‘operation, and maintenance of reclamation works thereon 
- under said act [June 17; 1902 (382 Stat. 388, as amended and supplemented) 7 

the sum of ee 


- The sane: were sdeiied on the ground that, in the. light. of ne 


contractual provision, the urchise. price paid to the respective ven- 
dors constituted compensation te them for any future damage that — 


might be caused to lands adjoining the land sold, by the construction, - ae 


~ operation, - or maintenance of reclamation works on the dand- 
ee tee | : 





wrorel: 7-216, December 1948, was used. in the case of Mr. and Mrs. Streit and Form 
7-276, June 12,1983 (June.1946), in the case of Mrs. Hurley. 
2 Form 7-276 was redrafted among other reasons to overcome the: effect of the admin- 
istrative determination of October 4, 1948, Lonnie M. Abernathy, (T-96 (Ir.)), and ‘Sub- 


sequent determinations including those of Streit and Hurley. The equivalent provision | 3 


- (now designated article 4) provides that “The United States shall purchase said property. 
on the terms herein expressed, and on execution and delivery of the deed required, by 
article 3, the signing of the. usual vouchers, and their further approval by the proper 
officials of the United States, it: shall cause to be paid to the Vendor as full purchase 
price. the sum of *.* ¥*2% For. contemporaneous comment regarding the interpretation of 
new article 4, see memorandum dated November 17, 1952, from the epee Assistant 
Commissioner (Golze) to the Regional Director, Denver, Colorado. 4 
8 The ‘rationale of the rule which was applied in the _ initial dctemudnations ms bese 
> claims: is ‘stated in Dillard B. Hicks, TA-33 (Ir.) (January 23, 1951), as follows : “Since 
the Government was.to’ become the. owner of. the land covered by the. purchase contract, 
_ and Mr. Hicks would no longer: have any proprietary interest in-that land, there was no 

: occasion - to. refer in Article 6-of the contract to the .possibility, of future ‘damages’ to ‘such 
land. arising: ‘from: ‘the ‘construction, operation, and. maintenance of - reclamation works’ 
on it after its acquisition by the Government. Consequently, the. reference. in. Article 6. 
to possible ‘damages’ was Ea ptneaien used: with Peanect — other property retained by 
Mr. Hicks.” i aa 
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A caret review of the seconds | in the case oe san ane now aaaee oo 


_ consideration. discloses that the possibility of future damage to ad-. 
joining lands because of seepage or from any other cause was not ~~ 
within ‘the. contemplation of either claimant or of the Government 
when the purchase price was fixed for the lands acquired from thesé - 
Sed landowners. ‘This conclusion is reinforced by the fact: that there is _ 

no indication that the appraisals: of the lands purchased ‘were in- 


creased because of the inclusion” in the contract of article 6 of the . : 
| Jand-purchase contracts. cae oe ee ee ee ee 
Bureau of Reclamation’ data; including: praliniinery. dats, exten: i 
sive comment thereon: by field officials of the Bureau.engaged in the — 
o negotiation and execution-of land- purchase contracts, and the analy- 
ses, contain nothing that suggests. an intention on the part of ‘the 
- Bureau draftsmen that the words “full payment for all damages_ 


a for entry upon said. property and the. construction, operation, and 
maintenance of reclamation works thereon,” should : or would release - 
the. United States from liability for future. injuries resulting from — 


bo irrigation activities to the adjoining or ees lands. or ‘vendors, en 


as was concluded by the former Solicitor.* | | 
For the purpose of attaining: uniformity of action wh respect, to. 


ae "policies and procedures in land acquisition and related. matters; and_ - 


to effect to that end adequate delegations of authority to field officials, — 


’ the Commissioner of Reclamation in 1945 issued a series of numbered | sl 
circular letters. A review of the pertinent circular letters: discloses. 


nothing in the form of a' policy statement or instruction prescribing — 


_ procedures which can be construed’ as authorizing the execution by 


3 : : ~~ Bureau of. Reclamation personnel of land-purchase contracts which -— 
Pe would have the effect'of precluding vendors of lands or rights 4 inlands — 


to the United States from seeking the payment of damages for 1 Injuries _ 


= a3 to their adjacent or adj oining property ee from a Sans activ : 
i. : ities of the Bureau of Reclamation. Ba? ate | | 


an - Bureau of Reclamation “Manual. os 


. - Moreover, even assuming that the language was siueaded to ea ie 
| ‘the result reached in the original decision, it is ambiguous. ‘Therefore, — 
the provision: should be construed against the. Government, which 
drafted the contract form. a Pe : 

I therefore conclude that ae inkerpritation. nents. ‘made. cr 
article 6 of the standard land- pie contract: form, of the Bureau 


: ‘The ‘sense. of the ‘data: appears ie. be: crystallized: ina Vankmoranaii. dated “March 26, 


7 | 1947, from. soe Cc. ‘Davis, an: attorney, Office of. the. Chief ‘Counsel, Bureau of: Reclamation, DOOR: 
Rita ie commenting upon. the recommendations ‘of the’ various” Regional Directors: concerning the 
ed revision of the land-purchase ‘contract (Form 7276, Dee. 1948). oa 3 


- BSee, €. 9.5 Bureau of. Reclamation: Circular Letters Nos. 3281. and 8282, ‘both dated 
> ak anuary 11, 1945. ‘The: substance of these cireular: letters. was later Incorporated: intg +t ‘the. i. 
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3 of Lorene was in error, and it is hereby reversed. “All claims 
that have been denied upon the eround that article 6 precluded. the 
consideration and payment of damages to vendors of lands or rights 
in lands to the United States for reclamation and irrigation purposes 
should be reexamined and reconsidered on the merits under the Interior 
Department Appropriation Act, 1955, 68 Stat. 361. Payment of a 


claim is authorized under this law upon the basis of a factual finding — 


that the damage complained of was the direct result of some nonnegili- 
gent action on the part of personnel of the Bureau of Reclamation, 
directed by competent ne. 


oe 
a” a Suneiany oF ‘Crarms: 2 | 
| Both claims. ds seantle before me. tor’ réconsideration are for ¢om- 
pensation because of damage to land and property adjoining the Supe- 
rior Canal. The damage 1 1s allegedly resulting from the construction | 


of the canal, which is part of the Bostwick Division, Kansas‘ River 
District, Missouri River Basin Project. The claim of Mr. and Mrs. 


_ Arnold Sire | is in the amount of $8,000 for compensation because of 


alleged damage toa portion of their land adjoining the Superior Canal . 
from water seepage from the Superior Canal which Comaged, une base- 
ment of oor house and Re on their land. _ | 


| Puystocrarmo. ee 


This Missouri Rive Basin Project comprises development of the — 


water ° resources in 10 States, including Nebraska. It envisages the 


integrated development and utilization of the waters of all streams of | 
the Missouri River Basin. 

In addition to two canals heading at cere County Dam, ee 
diversion dams. and four pumping. plants provide. diversions. into 
canals, each serving a portion of the project lands. The Harlan 
County Reservoir, located on the Republican River near. Alma, Ne- 


braska, releases storage: water into the Franklin Canal. This canal _ 


runs roughly parallel to the.course of the Republican River through 
Franklin County to the Superior- Courtland Diversion Dam in Web- 
ster County. Water is released at the latter dam into the Superior 
Canal, This canal connects with other canals, all of which flow in. 
a southeasterly direction, parallel to the. Republican Bve through 

Nuckolls, BepebnG Jewell and Cloud Counties. . 


oe ie "DECISIONS OF THE: DEPARTMENT OF THE. INTERIOR: [62 Bp. oft 


The slimacter: af the a in. thie area is oescribedss as s sandy loam, 


ate, ae silt loam, and olay loams, and the altitude of the intigable: area. / 18 : 
ae age 1,610 feet. an teas | ae ee 

“72 "The Beptiblican River i isa a octiavioable ee Tt owe aan fie pee 
‘navigable Kansas River. The drainage basin contributing to. stream oS 


. discharges in ‘the area of the river includes large areas of sand ‘hills. a 


oe The greater. portion of the watershed contributes both ground wate - | 
2 and, surface runoff to stream. discharges.* Be : if . 


- Data of record disclose that. ae uydenilio: engineers. of — 
| ihe Bureau. of Reclamation and. other Government personnel. responsi- a 
ble for the planning of Harlan County: Dam and j irrigation works were.-. 


ee well informed regarding the physiographic phenomena. of the areato | 
_- be included i in the Bostwick Division and the facts that the. ancestral oe 
channel, underlying the present. course of the Republican. River and : 


cs the cle. of the irrigation. works, i is. filled largely. with alluvial. de- 


: posits which are. very. pervious,. thereby rendering excavated. ‘canals 


” susceptible ; to leakage. and. seepage... Moreover, itis well known. that 


ground. water underlies the valley flat at shallow. depths. — | 
7 Seepage through and under the banks of newly aiid Poe aa 
is recognized as a- usual and necessary incident of a new. ditch. con- 
, structed by. excavation i in the usual manner in the generally prevailing © wes 


| soil of the country.’ 


» Accordingly, I. find no ‘paste in tis er hott: me. to” eens 0 a 
___ that the seepage which damaged the property of the claimant. was — = 

woe “due to hegliseneé on the part of Reclamation | personnel. in 1 the con- af a ; 
struction of oes Superior Canal. | os 7 


Basis FOR : Charms 


Form 95 filed iby! Mr. : and Mrs: ‘Ainold Streit on ‘Weeeinbat 31, 1951, 


| fir the Streit claim 1 in n the amount of $8, 000. ‘This 2 amount repre ms 





2 “aThe: ‘diséuesion of ‘tie. ‘pllysideraphse. features: of. ‘the: Misgourt River Basin eoiece= 
ee appearing in: the administrative determination of the seepage claim of Mrs. Bertha Theobald, 
—° TH569 (Ir.) (June 30, 1954) is “generally applicable. in the consideration of. the present 


claims. Mrs. Theobald’s property was ‘located in: the ‘Frenchman-Cambridge Division; 


' Kansas ‘River | District, Missouri River Basin -Project:.- A: description... of... the Bostwick - 


_ Division» appears, in “Reclamation Project: Data,” Bureau of. Reclamation report dated. i 
: December 8,-1948, pp. 225-227,: and’ «Survey. ‘Report on > ‘the ‘Republican: River Basin; ~ 
released -by - the. Bureau. in.- 1943: The. latter. report contains the results of a. “detailed. 


, investigation of. othe" ‘Bostwick Division, Kansas: River District, Missouri River Basin 28 


: Project. 


1 Howell v. Big. Horn Besta: Co., gt. ue 785: (Wyo, 1905) 5 Mew. ‘Bertha’ Theobala, ae 


[569 (Ir.) Gone | 30, » 1984) ; ; ‘Northern : Paotfie cae Oo. et at, ‘T-560- ay (May a0 pe 


Ee 1954),"p. 8. 
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— sented slaved seepage damage to the basement of ioe noises im the | 
amount of $0, 000, and to 100 acres of crop corn land i in the amount | 


~~ of $6,000. 


Ina Tien omaaand dated June 20, 1952, ‘the Ditect Manager, renee | 
River District, McCook, Nebr aska, reported to the Regional. Director, 
eb. Denver, findings of fact concerning the claim of Mr. and Mrs. 

‘ Arnold Streit for seepage damage as follows: : ; | 


The bottom. grade of the first seven miles of the . Superior. Canal, to. within 
14 mile of the Streit property, is from 1 to 4 feet below the natural groundwater . 
_ surface, hence this reach of the canal functions as a drain when no headgate — 
= diversions. are ‘being. made. The first 9. 5 miles of the Superior Canal. ‘were 
essentially complete in September 1950, at which time the canal began to carry 
a small amount of groundwater flow: (3-4 ec. f. gs.) through the Streit. ‘property. | 
According to Mr. Streit,.water appeared in the basement of. his. house sometime 


during October 1950.. ‘The house is located approximately 120 feet south of the 


centerline of the canal: The floor of the basement of the house is approximately | 

6 feet below the bottom grade of the canal. According to all available informa- 

: tion, the basement was never wet Fron the time the house was. | built in 1908 
to SORE 1950. ine 


Ina seenoeat oun dated Novsiber 10, 1954, the Proj ects Manager, 
Kansas River Projects, transmitted to the Regional Director at Den-. 
ver special appraisal reports reflecting the Streit property as it would — 
- be without the seepage condition and the property as it now exists. 
The difference between these two appraisals is $3,095.80, and the 
Projects Manager - recommends. that the claim be ‘allowed. in this 
amount. ‘The appraisal of the ee Manager” Hppears: to be = 
reasonable. | 

Form 95 executed by. Mrs. Hurley. on or. ‘about: ‘August. 9, 1951, ‘de 
scribes the injury to her property as “continuing,” the claim as “based 3 
only on damages to date of August 9, 1951,” and the nature of the — 
injury as a drainage problem which resulted when, during the con- 


struction of the Superior Canal, a ridge of dirt was thrown up which — 


“acted to turn the natural flow of water from the land just to’ the 


north, back to the south along the canal, down to the buildings located 


on the said eighty acres, and upon the buildings, lots and yards there, 


so that any considerable rainfall resulted in the flooding of the build- 


ing area and the patches of farm ground to the west and east of the 
said building area.” She alleges that the flooding cut: the road be- 
~ tween the barnes: making it necessary to rebuild it; went through 
under the garage, and backed up in and around other outbuildings. — 
She stated also that. the water “cut:a gutter on either side of the dwell-. 

Ing house which must be filled in each time it rains and made farming 
of ‘ground around the building area impossible.” Be ae Mrs. 
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oe Hurley elainad $100 for ne damage allegedly done to her propo. ee 
P Although | she later increased the amount to $200, there isnoevidence _ 
— to substantiate the increase. ‘The amount ‘of. ‘$100 was, not questioned. oo 
by the Bureau of Reclamation and appears to be reasonable and <a 


et +. gi 


- the present t time arising out ofa activities of the Bureau of Reclamation. . e : ; 


nh ae 


- Concnusion 


, oe ae eee = a YF cs Feuer hig 


mh preponderance of the: engineering ‘and tie pire , 7 cond ‘eee oes 


: : tablishes that the.engineers of the Bureau.of Reclamation were aware ~ 7 


of the physiographic features of the Bostwick. Division, Kansas River | 


‘District, Missouri River Basin Project; that they employed. accepted 7 


ane engineering skills and techniques in their planning and construction 


: operations ; that it was expected that some seepage damage would 0C-. | 
cur-in the. early, or. “testing” period, of the works; and that, aS pre- 
viously indicated, when seepage did occur, they considered: it to be in 
the best interests of all of. the water users, to operate the works and 
defer repair of the relatively 1 minor seepage damage until the end of 
the irrigating : season, | 
It is clear. from the record that ng damage Saisined by. the claim- 
ants was caused, by seepage which ¥ was directly the result of the con- 
_ struction of the Superior Canal. . : | 
IT conclude, therefore, that the. ces arose en of. activities ‘of : 
the Bureau of Reclamation” and therefore are cognizable. under and 
may be paid from funds made available to the Bureau of Reclamation 
| ee the. Interior Department Appropriatien Act, 1958, 68 3 Stat. 361. 


ae “Dereesneatt0x 4 AND AWARD | : 


as "Therefore, i in ecoordanics with fhe: provisions of the Interior Depart rs 
| ment. Appropriation Act, 1955, and the: eee a) to. ae 2 


a ae the Secretary of the Interior : 


A ‘I determine thats oo x er are Ce ee 3 
@ the: damage to the operas! of Mr. aa Mrs. ‘Agia i. 


Streit and Bertha C. Harley : arose: out. of the activities a 


of the Bureau of Reclamation ;. 


a, ‘the. total amount of. damage Lipps in: ee case. oe Mr. i es - 
and Mrs. Arnold Streit. is: ieee 995. 80, and in. the: case of s ao 


Bertha C. api is $100; and 


tn. eee | | ELWYNN. ¢. HALE - 7 ee 

nd February 7, 1955 er 

(eo) the ee of Mr. and Mrs. Arnold Streit and Bertha C. 
‘Hurley should be allowed in the respective amounts iden- | 
— tified 1 in each case as the amount allowable. | | 


8 Accordingly, I award to Mr. and Mrs. Arnold Streit is sum 
- ce $3,995.80.and to Bertha C. Hurley the sum of $100, and I direct 
- that these respective amounts be paid to them, subject. to. the avail- 
ability of funds for such purpose. These awards cover alt damage 
to one claimants’ pe to the pres date. 


7 ‘en ‘ARMsrnone,_ . < 
eae, Solicitor. 


ae | 7 -ELWYN C HALE 
A-27028 Deas February 7, 1955 


Oil and Gas Leases: Preference Right Leases ~ 


The provision added to section 17 of. the Mineral oe Act by. the ee of 
August 8, 1946, which states that no withdrawal from oil and gas leasing 
‘shall be effective until 90 days after. notice thereof shall be mailed, registered 
‘mail, to each lessee to be affected, has no application to. a lessee asserting a 
preference right to a new lease under the act of J me eid ae 


Oil and. Gas Leases: Preference Right Leases - 


The act of July 29, 1942, confers upon the. holder of an. expiring lease only a 

x right to be preferred over other applicants. if ‘a new lease is awarded} it 
gives no right against the Government to insist on a lease, if the Department 
of the Interior determines to. withhold the land 1 from. eters entirely. 


Oil and Gas Leases: ‘Preference Right Leases | 


An application for a puorerenee right oil and gas: lease under the act of J ‘ly 29, | 
— 1942, directed to land not Subject to leasing at the time it was filed, is invalid 7 

and is not validated by the restoration: of the land to. leasing even though ~ 
| the restoration occurs prior. to the adjudication of the apy ee one | 


APPEAL FROM: THE BUREAU OF LAND MANAGEMENT | 


Oil and gas exchange: lease Las ‘Cruces 029144 was issued to 
Elwyn C. Hale for a 5-year term commencing January 1, 1940. The 
lease covered all of sees. 14, 92, 23, and 24, T.20S., R. 30 E., N. M. P. M. 
Subsequently, Mr. Hale made a partial assignment of: the lease as to 


the NE sec. 14, and the assigned portion of the lease was given — | 


serial number Tas Cruces 060441. Later the lease as elon the 7 
NEY, sec. 14 was reassigned to Mr. Hale. 

On December 30, 1942, Mr. Hale entered military service. He was 
. discharged on October 17 , 1945. While he was in service, there were 
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| oer filed. on his behalf on Deer 30, 1944, two ateeial sppliatioss : ae 
. for. preference right leases under. section 1 of the act: of July 29,1942 


os (56 Stat. a5 Application. 063610 was: based ¢ on: Tease Las Cruces oo 


Formal ‘applications 1 were: ‘filed by Mr. Hale: on ds anuary 31, 1945. oe 


* Prior to the issuance of the: original lease to Mr. Hale; an eee had - 


been issued by the Acting Secretary of the Interior on February 6, . 
1989 (4 F. R. 1012); withholding certain lands in New Mexico, includ: 
ing portions of sections-14; 29, 23, and 24, from oil and. gas leasing? 


oo On October 16, 1951, this aniee was. weyoled: by an order of the 


- Secretary. of the Interior (16 F, Re 10669). which ‘opened the lands- | 


to oil and gas leasing in accordance. with: a. prescribed. procedure. a 
~ Numerous applications ‘were. filed... With respect. to the land in” 


<2 ‘question, the following: were: designated. as the successful applicants . 


ae for leases: Holm O. Bursum, Jr., for the NWY,NEY, SI4ANEY,, 


vg te.  NWY, St% sec. 14, under. application New Mexico.06783; M. H. ‘Kibbe, 
_--. forthe N14 sec. 22, under application New Mexico 067 A. Harold | Oe ae 
. Sims, for the Nig sec. 23, under application New Mexico. 067 85; and pen 
Boe, Frances Q. Lippett, for the NWI, sec. 24, under application’ 067862 6 8s 


On June 5, 1952, Mr. Hale filed two protests against the aesuniiea: 7 


e ot leases to these applicants, claiming that he was. entitled. to: prefer- 


ence right leases. to. the land. involved. under. his preference. right est 


| | applications. Mr. Hale’s: protests. were forwarded to the. Wash- a? : 
ington, office of the Bureau of Land: Management without action by. co. 


_ the local office: and were. dismissed by -the. Assistant Director on. 


March 31, ne ‘Mr. Hale has — to the Socretary. of ce a 


| Interior. } an 
The records i in this « case show that a, series ver cinpleted ‘actions. nee 


~ were taken with r espect, to Mr. Hale’s original lease and his preference | | 


7 : = right applications. - ~The. complexities arose, by reason: of Mr. Hale’s: | : 
entry into military service and his claim of benefits under the Soldiers’ : 


~ and Sailors” Civil Relief Act of 1940 (50 U.S. G. ‘App. 1952 ed., secs. 
501-585). However, it appears to be unnecessary to unravel all of 
these actions to determine whether Mr: Hale is now entitled to prefer- e 
ence right leases on the tracts of land in question. ‘The appen! can be 


i disposed of on a relatively simple ground. 


In his order‘of February. 6, 1939, the Acting Secretary of the Inte- 
_ ‘ior directed that no oil and gas. leases be. issued, no application for oil : 


ce Mr. Hale’s: cmelnel ee Las Cruces: 029144: was: issued to’ him in eeonanee: for. an oil 
- and gas permit as required by section 18 of the, Mineral Leasing Act, as amended: by the 
act of ‘August 21,1935 (49 Stat. 674). ane} issuance of the lease \ was y therefore unaffected 
SIR Sion ee oh Mepruery G: DOB Oe oo ates Ph ye etd a a ee 
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February 7, (1955. 


ond gas i be accepted, ‘and. no rights be acquired by filing an. n appli- : 
cation for such a lease, on any part of a 42,685.18-acre area in New - 


_ Mexico, which included all the subdivisions involved in the present. 


case, Mr. Hale does not dispute the legality. of this order,? but con-— 
tends that it was ineffectual against him because he was not personally 


ae notified of it before he filed his preference right applications. He — | 


Rs relies onthe following language 1 in section 17 of the Mineral Leasing se 
Act, as amended (30 U.S. C., 1952 ed., sec, 226): Ss 


_ Upon the expiration. of the. primary term of any noncompetitive lease main- a 
. -tained-in accordance with applicable statutory requirements and regulations, the 

_ record titleholder thereof shall be entitled to a single extension of the lease, 
unless then otherwise. provided by law, for such lands: covered by it as are not 
on the. expiration date: of the lease within the known geological structure of a 


. producing oil or gas field or withdrawn from leasing under this section. A’ with- — 


_ drawal, however, shall not affect the right to an extension if actual drilling — 
operations. on such lands were commenced prior, thereto. and were being dili-- 
gently prosecuted on such expiration date.- No withdrawal shall be. effective 
. within the meaning. of this section until ninety days after notice thereof shall 
be. mailed, as alas menit, to each lessee to be affected by such withdrawal. Ns 
[Italics added. Yaak = 


- The quoted eee however, was dasa to section 1 by the act of 
; . August 8, 1946 (60 Stat. 951), which provided, in section 15: | 


No repeal or amendment made by this Act: shall affect any right. acquired under 
_ the law as it existed prior to such repeal or amendment, and such right shall be. 
governed. by the law in effeet at the time of its acquisition ; but any person holding 
a lease on the effective date of this Act may, by filing a statement to that effect, 7 
elect to have: his lease governed by the applicable provisions of this Act instead 
of by the law i in effect prior thereto. [60 Stat. 958. a3 


‘Mr. Hale has not filed a statement of. election to fave his base lensed _ 


governed by the 1946 act; indeed, by asking for preference right leases 
under the act of July 29, 1942, supra, which relates solely to leases 
issued under. the 1935 amenduients to the Mineral Leasing Act (49 — 
Stat. 674), he is taking a position inconypatible with such an election. 
Prior to the act of August 8, 1946, supra, there was no requirement 


that a lessee be notified of a withdrawal of the land in his lease. On. 


. the contrary, it has been repeatedly held that the act of July 29, 1942, 
confers: upon the holder of an expiring lease only a right to be pre- 
ferred over other applicants if a new lease is awarded; it gives no right — 
against the Government to insist on a lease, if the Department of the 
Interior determines to. withhold the land from leasing entirely.. The 
International Trust Coe 60 I D. 208 (1948); and cases therein cited. ; 


2A gimilar order was - upheld by the Supreme Court of the United States in United : 
. States ex phe MeLennan v¥. Wale, 283 U.S. 414 (1981). . 
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v Therefore, Mr. Hale: was shot antitled to. any viletice of the one of Feb: eo 


> _ ruary 6, 1939, in order for it to affect his preference right applications. oe a 


The established rule of the Department i is that an application for an 
oil and gas lease on land not subject to leasing : at the time it was filed _ 


eo is invalid and that it is not validated by the restoration of the land - : 
—. to leasing even though | the restoration occurs prior to the adjudication is 


of the application. D. Miller, 60 I. D. 161. (1948); Noel Teuscher, 
 A~25194 (May 3, 1948) ; NG. Morgan, Sr., A-25519 (May 19, 1949) s 
 P. . Farnsworth, Jr., A-25629 (May 31, 1949); ef. "Richard ’ Ro. 
Crandall, A~-24444 (November 12, 1946) ; Hunt v. State of Utah, 59 
I. D, 44 (1945). The restoration order of October 16,1951, did not — 
validate previously filed applications, but only. pao future. 
filings. Mabel E'. Hale, Alfred J. O’Eth, A-26860. (June. 23, 1954). 


: : Hence Mr. Hale’s preference right applications entitle him tono rights, _ P : . 
Mr. Hale also makes a general claim of rights under the Soldiers’. 


aie ; and Sailors’ Civil Relief Act of 1940. , SUPT Oat these rights aay be ee 


oe : in the present situation he fails to spell out... — 
The protestant has failed to. adduce. any reasons a oil ang. Bee - 


. leases New Mexico 06783, 06784, 06785 and 06786 should not be issued: 


et Therefore, pursuant to the authority delegated to the Solicitor by. oa 
ne the Secretary of the. Interior (sec. 28, Order No. 2509, as revised; 17 


EF. R. 6794), the decision of the Assistant Director of the Bureau of | 
= oe d Management is, affirmed: a 2 See 
: nee oe oe Rom Aisin ce a 

» doting Solicitor. 


- _ SCHOOL | SECTIONS RESERVED BY THE ACT OF MARCH 4, 1915 (38 


STAT. 1214, 48 U. S$. C. SEC. 1 858), FOR ree TERRITORY OF ALASKA 


7 Alaska ‘School Lands mee a 


"Subject to the Territory’ Ss consent, ‘the. Bureau of Land Management may issue 

. ‘permits under the act of July 31, 1947 (48-U. S. CG. see. 1185), to the Alaska — 
~ “Road Commission authorizing - it’ to remove roadbuilding material from — 
_. gsehool sections reserved forthe’ Territory by the act of March 4, 1915 (48 © 
U.S. ©. see, 853)... The consent may be conditioned upon reasonable payment 
. to the. Territory. The Territory has no authority under. the act of 1915 to 
_ lease the: reserved school sections to the Federal Government. Land re- 
_ served by the act of 1915 may be withdrawn by public land order for the 
use of the Department of the Army, Applicability of the act of June 14, 
1926. (44 Stat. 741), as amended (48 U.S. C. sec. eae to school Beene 

.. Feserved by the act: of 1915 considered. 7 7 


Materials Act 


‘The Bureau of. Land Wanaceneat may issue. ene to: ‘the: Alaska Road 
_ Commission under the pan terials Act authorizing t the Commission to remove 
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- roadbuilding material from sections reserved for the Territory | of Alaska 


by the act of March 4, 1915 (48 U. S. C. sec. 353), providing consent of the 
Territory is fir st obtained. . 


Accounts: ‘Payments 


Proceeds from leases for school sections reserved 1 by the act of. Mar ae 4, 1915 
(48 U. S. GC. sec. 353), issued under the act of June 14; 1926, as amended 


(43 U. S. GC. sec. 869), should be deposited in the United States nreerey % 


: for payment annually. to me Territory of Alaska. 
“M-36243 7 a _ esate 8, 1955. 


To rae Direcror, Orrice or TERRIrorTEs.- 
Reference is made to your memorandum. of ‘September 23 and 


attached correspondence raising the following questions : 


1. May the Territory charge the Alaska Road Commission, a Fed- | 
eral agency under the jurisdiction of this Department, for roadbuild- 
ing material removed by that Commission from school sections re- 
served for the Territory by the act of March 4, 1915 (88 Stat. 1214, 


48 U.S.C. sec. 353), the material to be used for the construction and 


maintenance of roads outside of those sections?. The record shows. 
that such material is being removed by that Commission under permits 
issued by the Bureau of Land Management, authorized by the act oe 
July 81, 1947 (61 Stat. 681, 43 U. S. C. sec. 1185). | 
8. May the Territory, ander authority of section 1 of thé act. of 
March 4, 1915, supra, lease lands in reserved school sections to the 
Federal Government for buildings and structures used for defense 
_ purposes and: collect rental for such use? It appears that the Territory 
has leased such lands to an agency of the Department of the aii a 
— for those eS - 
| I 
With saspaee to question 1: 
“With certain exceptions not pertinent here, section 1 of the act 
of March 4, 1915, supra, provides that when public lands in the Ter- 


=s ritory are TD sections 16 and 36.of. every township shall be | 


_ reserved from sale or settlement, for the support of common schools of 


the Territory and sections 33 in every township within a certain area 
shall be reserved for the support of the Territorial agricultural college _ 


and school of mines. The reservation made by the act does not attach 
to a. school section until it has been surveyed and the plat of survey: 
approved or accepted by the Bureau of Land J Management. + The | 


1 Section 1 of the act of March 4,1915 (38 Stat. 1214, 48 U. S..C. sec. 353). See John J. 
Corey, A~25892 (August 11, 1950); departmental decision of April 14, 1920 (D-38804). 
(“N?? 796175-GLO) ; Cf. United States vy. Morrison, 240 U. 8. 192 (1916) ; State of New 
Mewico, 52 L. D. 679 (1929) ; State of Colorado, 49 L. D. 341 (1922); State of Montana, 
88 L.-D. 247, 250 (1909); FF. A. Hyde € Oo 37 L. D. 164, 165 (1898) 5 >; and Solicitor’ 8. 
Opinion M-36143 (July 22, 1952). . | a 
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- reservations mada by: ie act: are PAGE. ane band title to he caved 2. 


7 > sections.remains in the United States, subject to the full control. and - = 


~ disposition of Congress. until the. contemplated grant: is. effected? oe 
» Hence, the Territory cannot charge for the material. by virtue of. any ou 


_. ownership: of such a section or of the. material therein. © ‘However, | 
section 1 of the act of J ‘uly 31, 1947, Supra, ‘after authorizing the _ 
+ Secretary of the Interior to permit any Federal, State, or. ‘Territorial | 
agency, unit or subdivision, ‘including municipalities, without charge, . 
to remove material from. public lands, provides 1 in part: oa 
When. the lands have been withdrawn in aid of a ‘function: ofa Federal ener 


ment or agency other than. the Department: of the Interior or of a State, Terri- 
~ tory, county, municipality, water district, or. other local governmental. subdivision 


or. agency, the. Secretary. of the Interior. may make. disposals. under said sections 


only. with. the consent: of such Federal depar tment or agency or of such 1 State, 
‘Territory, or local governmental units.” | | coy 
“The act clearly applies, to ‘Alaska. as. secon 3 thereof providis # Scr — 

the disposal of proceeds from the reserved school. sections in Alaska: 


- One of the functions of the Territorial government i is the. establish-_ aya 

mene and;maintenance of public schools in the Territory ® and as the 
proceeds from the reserved school sections obviously would aid in’ 
the performance of that function, it is clear that the: Territory comes . ; " 
within the scope of the above-quoted provision | of section 1 of the 
act of 1947. Consequently, roadbuilding or other materials in the 
~ reserved school sections may not be removed and disposed of under Sue 
the act of 1947 without first. obtaining the consent. of the ‘proper 
| agency of the Territory. As the Territory may : refuse or give-consent, _. 
‘it follows that it may attach. reasonable. conditions to the consent, if —_ 
. given.‘ In view of the purpose for ‘which the surveyed school sections a 
. have been. reserved, its consent may ‘be: conditioned upon: the Federal . - 
agency entering. into a ‘separate. agreement with the Territory which: - 
~ requires a “Yeasdriable payment to the Territory: “However, in our. | - 


opinion: after the Territory has once given its consent to the i issuance | 
_of a permit and the permit ‘has been issued; the. Territory may not 
attach other conditions: So long | as s the permit: remains im effect. 


4 See Separiconal ruling of. por 146, 1946 (59° tL D. 280, 288): anit footnotes 5 and 6; 
New: Mewico v. Altman, 54 I. D. 8 (1932) ; Byers v. State of Arizona, 52 L..D. 488 (1928). 
8 Act of January 27, 1905 (38 Stat. 616), as: amended (48 U. S. C. sees. A, 161, 169): 
4 See. Solicitor’s: Opinion M-—36071 ‘of May 16, 1951 (60 T.:D. ATT): + OF: Solicitor’s Opinion © 
Of | July. 8;.. 1939 (57. 1. D. 81,- 33); wherein he held that ‘power to grant or refuse a right- 
eae permit, implied the. authority ~ conan the eee upon a payinient of rental. : 
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| With respect to emnseticn’ 2: a 
A provision of the act of March 4, 1915, supra, », Teads as follows: 


Provided further, that. the Territory may, by general law, provide for. easing: 
said jJand in area not to exceed one ‘section to any one HErEon, association, | or 
_ corporation, for not longer than. ten years at. any one time. . 

We find nothing i in the act or in its legislative soe to justify the 
conclusion that by the words “person, association, or corporation” | 
Congress intended to include the Federal Government. It is hardly 
conceivable that by those words Congress intended that lands to 
which the United States still holds legal title may be leased by the 
Territory to the United States and that. the Federal Government be 
restricted to leasing not to exceed one section. Therefore, we conclude 
that the Territory has no authority under the provision. quoted to 
lease to the Federal Government. It may be that under the language 
the Territory could issue a lease to a governmental corporation. That 
specific question wa be considered when and if it arises. 


0 


We have also. bea asked Shethet the Shes by the j issuance of 
a) public land order may withdraw such legal subdivisions of a section 
__ reserved to the Territory. by the act of March 4, 1915, supra, as might ~ 
be needed by the Department of the Army. In our opinion, he may — 
do so. As above stated, the reservation made by the act of 1915 is 


not a grant but is roerely a reservation in contemplation of a future - 
grant and the legal title to the reserved school section remains in the — 


United States. Hence the reservation is no legal obstacle to such a | 
eee particularly . as the reservation. 1s only “from. sale. or 


_ settlement.’ 


In closing, attention is called to the act of June 14, 1926 (44 Stat. - 
741), as. amended by the act of June 4, 1954 (48 U.S. C. sec. 869), which 
authorizes the Secretary of the Interior to sell or lease public lands 
_ for public purposes to Federal instrumentalities. The judicial inter- — 


- © See Byers v. State of Arizona, 52 L. D, 488 (1928) ; departmental ruling of July 16; 1946 
(59 I. D. 280, 283); Assistant Attorney General’s Opinion of October 19, 1905 (84 L. TD. 
186), which concerned lands withdrawn March 9, 1903, under the reclamation laws. The 
Federal Government. still retains ‘eontrol and ‘dominion over the reserved. sections—see 
United States v. Bltiott, 41 Pac. 720 (1895) ;, ‘Barkley vy. United States, 19 Pac. 36. ve 
1888) ; United States v. Bisel, 19 Pac, 251 (Mont., 1888). 
. 4 Section 1 of the act of March 4, (1915 (48 U.S. C. see. 353). 
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pretation of the term “public lands” as one in ilies acts has varied 
with the context and purpose of the statute in which it occurs and 
although, those words ordinarily, are-used to designate such lands as 
~ are subject to sale or disposal under the general land laws, they are . 
- sometimes used i in a larger and different sense.” We think that might 
_. be true here, since the section 1(c) of the act specifically excepts from. | 
the applicability of the act, lands covered by certain enumerated kinds 
of withdrawals and provides for the disposal of other lands with- 
‘drawn in aid of a function of | a F ederal or Territorial agency with © 
_ the consent of that agency. ae . 
| ~The pertinent portion of the section 1(e) provides that: 
Where the lands have been withdrawn in aid of a function of. a - Federal. de- 


partment! or. agency other than ‘the ‘Department: of the Interior, or of a. State, 
‘Territory,: county, ‘municipality, water. district, or other local governmental sub- 


‘division or. agency, the Secretary of the Interior may make disposals under this 


Act only. with the consent of such Federal cepariment or agency, or of such State, | 


_ ‘Territory, or local governmental unit, 


. In view of the consent réquiremedt, before a  ienae: may a issuad. for — | 
a reserved. school: section, it would-be necessary that the consent of — 


ae the proper agency of the Territory to the issuance be: obtained. As’ ee 


- the Territory may refuse or grant its consent, the consent, if given, ty. 
_. may be conditioned upon the Territory being assured of receiving the 
amount of the rental.@ The section 2(b) of the act authorizes the 
et ‘Secretary to charge a “reasonable annual rental” and the regulations . cand 
(48 CFR 254.8d) provide for such rental. The rental received by 
the Secretary under such a lease would’ be deposited in the United 
a ~ States. Treasury for. payment, annually to the Territory pursuant to 
— section 1 of the act of March 4, 1915 (48, U.S. C. sec. 353). When 


oi any specific questions arise over ‘the applicability and effect of the act = 


of June 4, 1954, we shall be glad to consider them. 


— Of course, a permit, lease, or withdrawal order cannot be jeaued’ 
for a reserved. school section to the detriment: of a lease issued by the 
Territory under the second L provision. of section 1 of the act, of March | 
scamaaincael | | ae eee Me he ie - 
oa Revs een ; 
7 _ Aeting Solicitor.” 


. % See Kindred ¥. Union Pac. _ Ry: Co. 228 U. g. 582 (1912) ; . Newhall ¥. Sanger, 92 U.S. 

761 (1875) ; Union Pac. Ry. Co. Vv. Karges, 169 Fed, 459 (1909) ; United, States v. anaes 

' 128 Fed. 910. (1904) ; State of Utah, 53 J LD. 365, 368. (1881). Sree nae Shigeo, 
- ® See, footnote >» No. 4. ot ae Heh arene oe a 
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A27018 Decided February 9, 1955 
Rules of Practice: Appeals: Service on Adverse Party 


_ An appeal to the Secretary of the Interior will be dismissed where the appel- 
lant did not file, within the time prescribed by the Department’s Rules of 
Practice, a certificate showing service of notice of appeal upon a party — 
having an adverse interest and no service in fact was made upon ae ad-. 
verse party. . 
Rules of Practice: Appeals: ‘Failure to Appeal Homestead (Ordinary): 
Final Proof | 


Where an entryman fails to appeal from the rejection of his final EOE based 
upon his failure to comply with a condition improperly imposed upon him © 
more than 2 years after the date of the reg gister’ Ss receipt, he loses whatever 
rights he had under his final proof. . . 

| Homesteads (Ordinary) : Mineral Reservation—Reclamation Homesteads: 

Generally , | 


Where land within a reclamation homestead ance ig - reported to. ie. pros- 
pectively valuable for oil and gas at and subsequent’ to the time when the | 
entryman filed satisfactory reclamation final proof, it is proper to require 

-the entryman to file a consent: to a reservation in the United States of the 
oil and gas in the land covered by the entry. 


; Homesteads (Ordinary) : Mineral Reservation — 


Where an entryman fails to appeal from the rejection of his final Siooe: under — 
which he would have been entitled te an unrestricted patent and the land is» 
later reported to be valuable for oil and gas at and subsequent to the time © 
when he later files another final proof, it is proper to require the entryman | 
to file a consent to a reservation of the oil and gas to the United States in ' 
ane land covered by the entry. | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘Guan L. Wilhelm has appealed to the Secretary of the Interior 
froma decision dated J anuary 138, 1954, by the Assistant Director of 
the Bureau of Land Manaroment: which held that.the lands in the ~ 
reclamation homestead entry (Cheyenne 043849) of Frank L. Wilhelm, — 
deceased, were valuable for oil and gas and therefore subject to the 
- provisions of the act J ah 1%, 1914 (30 U. S. C., 1952 ed., secs. 121— _ 
128): = 3 
On Ase) 29, 1918, yank ti Wilhelm’s homestead entry (Lander 
010095, now (Chevenne: 043849) was allowed for farm unit “B” or the 
NEYVNWY, and lot 1, sec. 18, T. 57 N., R. 97 W., 6th P. M., Wyoming, 


subject to the provisions of the Reclamation Act of June 17, 1902, as _ 


amended 43 U. S. C., 1952 ed., sec. 371 e¢ seg.). Final ae of - 
compliance with the provisions of the es homestead law was 
" a ee on March 20, 1923, | 
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* Oi ‘April 19, 1927, the Baron of Reclamation; at ie Tone of the os . | : | 


-entryman, amended: the farm unit plat of the township bythe can- 


a . : cellation of farm unit “B” and. establishment i in lieu thereof of farm a 
unit “N” (lot 1 and the NENW, sec. 18, and lots 3 and 4, sec. 7). > 


_ The entry was conformed to farm unit “N” on J uly. 6, 1997. On Feb- i 


- : ae ruary 20, 1928, the proof of compliance with the: homestead laws which — oo 
a had been accepted 0 on March 20, 1928, = secepted: as s applying’ to > the aie 


Wilhelm filed final’ sreclnn aon. proof. on Ji anuary 7, 1929, - After | ; 


es pe intermediate. proceedings, which are discussed later. in this. 
-.decision,. the Commissioner of the General Land Office? on February rare 
18, 1940, notified. the register that, the entryman having failed TOs 52 


comply. with a certain requirement. imposed: upon him by ‘previous _ : 


ae decisions, “the final: affidavit. of reclamation proof. heretofore sub- 
oe _ mitted j is finally rejected, and the case closed, the homestead entry. ss 
remaining intact, of record, suplect to future compliance with fe 7 
— law.” se ale 
ae On February ¢ 8, 1941, Wolke again. 1 filed fuial Sees proof. eS 
et A final cantificnte: dated: February He 1941, was issued. On June 10, 
~~ 1941, the Commissioner held the ‘final: veclamation: proof, and final 


: “certificate for. cancellation subject to. the submission of evidence that - # 


ae ~ the entryman had paid all. reclamation charges due on the-date of a 
oes the certificate, The entryman was notified by registered mail and Te 
-- made no response. Thereafter, on April 93, 1942, the Commissioner eee 


_ “rejected - final reclamation proof and: canceled the final certificate. - ee a, 
ee i appears. that. Frank L. Wilhelm died. intestate: on. or about No- | 
Pee vember 14, 1944, leaving. as his heirs. his. -wife, Retta,. and. three chil- 


a? . dren, Garth L., Homer S.; and, Lucille E.: (Mrs. Lucille E. Goodman). eu 4 
- Mrs. Retta. Wilhelm : died intestate on: ee 29, 1951, Jeaving: as 


cas : _ heirs the three. children. 7 
Pursuant to an application filed ae ‘the Mineral Leasing ‘Act a 


uo by: Dorothy Fox Atfield on February 1, 1948, an oil and gas lease 


7 Cheyenne 067759, was issued effective. Js january 1, 1946, for 1866, 60 - 7 
acres of land, including all of Wilhelm’s entry. This leade't isnowin. 
. its: extended term because of a ‘discovery made on June 9, 1948, pti 


- a the SEYSWi, sec. 6. The Sunray Oil Corporation and the Standard a 


i x Ou Company — are | the: oe holders . of this” Tease. ‘through - . ee 
-~ assignment. — | - de i ae : 
The land at isstie is ‘within the iovowni sotobic str “agtinrs, itndéfined, os 


bn “oft the Sage Creek field. and also within the’ par ticipating area of. the eis 
; Sage Creek unit: agreement: approved November: 91,1947. It ¢ appear 3 ~ 


: that. at: least eight producing wells’ have been drilled within the wunib ss 


a area, two of which: are on Jand 3 in 1 the ‘Wilhelm atry, one” in. lot 4 a © eas 


= i a «Now the Bureau of Lana Manageient, 
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sec. q, and the other | in lot 1, sec. 18. Lots 3 and 4,, sec. 1, were. i cladea 
within Petroleum Reserve No. 41, Wyoming 1 16, bY, Executive Order 7 
approved December 6, 1915. ae * 
By. a decision. dated J anuary. 13, 1954, the Assistant. Director of os 
the Bureau of Land I] Management held fae : oes 


the. owner of the reclamation: homestead entry is: slaw: 30 age ae date of tf 


service of this decision within which to (1) consent: to the reservation of oil | - 


and gas to the United States under the act of July 17, 1914 on the attached — 

; form, or (2). to apply for reclassification of the land as non-mineral, submitting 

a showing therewith and to apply for a hearing i in the Pha t that 3 reclassification 

is denied, or (3) to ‘appeal. , tat aa ae oe : 
ss ce a oS en Te = — Sate ee a * 

If an. appeal is filed’ it must’ conform to the requirements: of. 43 CFR. 221, 15 | 

and 221.76.. The Sunray Oil Corporation constitutes an adverse party. within | 
the purview of the above regulations. _ . ee Se 


AL copy of this. decision ‘was ser ved upon Garth Withelm, a as. cad. 
-ministrator of the estate of Frank L. Wilhelm, deceased, on. February | 


2, 1954. Garth Wilhelm filed an appeal which was received. -by the s 


- ‘Director of the Bureau of Land Management on March 1, 1954. But. 
Wilhelm did not serve a copy of his appeal upon. Sannay Oil Cor- . 


_ poration as required by the Department’s Rules of Practice (43 CFR, _ 


1953 Supp., 221.75. (c)). Consequently, in accordance with the 
consistent rulings of the Depar tment, Wilhelm’s appeal must be dis-. 
- missed. John David Paine et al., A-26972 (J ay 26, 1954) ; Charles 


_ | D. Edmonson ot al., 61 I. D. 3855 (1954). 


- Even if the regulation as to appeals had been re ak: the 
appeal would not warr ant ma change in the Assistant Director S 
decision: | 
- . Upon thé. recid as. it now cateands, the owner of the aecltnatat 
| nomeeeieadl has complied with the requirements of the ordinary home- 

stead laws. However, before a patent can be issued for a reclamation 
homestead, the entryman must show compliance with the requirements 
- of the reclamation act. Floyd H. Wells, A-26924 (August 17,1954); 


OL. 8. Strahan, A-26716 (August 21, 1953); Jean W. Richards.” ae 


7 A-26718 (June 30, 1958) ; 43 U.S. Cs 1952 ed., secs. 439, 440 5 A3: CER fm 
230. 46—~230. 48; 19 EF. ‘R.-9070.. a | 
~ Section. 8 of the:act‘of Ji uly iz, 1914 (30 U. S. von 1952. a , Se0. 198), 


* provides that where’ lands isnteved under the nonmincral land laws 


are subsequently reported to be valuable for oil and ; gas, the entryman 
may receive a patent, upon satisfactory proof of compliance with the 
laws under which the lands are claimed, but that the patent must 
contain a reservation to the United States of the oil and gas deposits. 


_ The lands covered by the entry are not only within the limits of a — 


| : produce oil and gas lease but two producing wells are located. within 
- the ay itself. These. facts sauna cee of the appellant's | 
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bs valuable for oil and gas. © 


ee wi these. circumstances Ay is proper to require 5 the: “appellant to file an 
8 consent to the reservation of the oil and gas to the United States. 
- There ‘ are, however, several other questions involved i in 1 the appeal oo 
which warrant discussion.° ee 
Jn a memorandum. ‘accompanying the reece k on ca oe to the 7 
- % Secretary, the, Director of the Bureau of Land Management expressed _ 
the view that upon review of the matter he was of the opinion that 


_ the heirs of Frank L. Wilhelm are entitled to an unrestricted patent. 


3 This view is based on the fact that on February 25, 1983, the Com- 
' missioner: of the General Land Office “held that: Wilhelm should ‘be 
issued an. unrestricted patent. Since ‘Wilhelm had been issued a 
- register’ s receipt on January 17, 1929, he was entitled to a patent 
_ Q years thereafter unless there was a contest. or protest pending: against 
the validity of the entry. 43.U.S. C., 1952 ed., sec. 1165. A. contest _ 


a - contention that iheved is no o evidence that the land is not prospectively rte 


me 


was brought within the period allowed on the ground that land in the — 


entry was known to-be valuable for’ oil and gas at the time of final 
proof. This contest was finally terminated in the entryman’ s favor 


“8 by the Commissioner’s decision of F ebruary 95, 19338.° 0 | 
Thereafter, the Commissioner, first on. Angee 18, 19338, and several 
- times later, imposed another: condition; the payment of $5. 93 in. final 


commissions, upon the entryman, which had to be met prior. to the 
issuance of a patent. More than 2 years. having elapsed since the © 


date of the register’s receipt, the attempt to impose a condition not. 
raised in a contest or protest. within the 2-year pene was improper. 


Milroy v. Jones, 36 L. D. 488 (1908). 


Nevertheless, the entryman did not. ippeal from any of che several: 


demands made upon him to comply with this condition or to suffer 
the rejection of his final reclamation proof. Finally, as stated earlier, 


on February 18, 1940, the ichmaerveneiee Pe jected! Wilhelm’ S final 
2 Pree: and closed the Chae. | 

-: Again ‘Wilhelm failed to spoail:” Hakead on: oo 8, 1941, - 
he filed a new: final reclamation proof. A final certificate was issued 


to him dated. February 7, 1941, which was later canceled on April 23, 


1942, for failure of the entryman to fileevidence’ that he had paid: | 
all veclamation: charges on: the date. of the certificate. Wilhelm did 

a _ not appeal from: this decision. Jone 2 ie 

Later’ oil and gas lease Cheyenne ost 50. was s issued | to > Mas, Fox, itr aie 


;. covering this and other land. 


‘These facts raise the question. as to what’ < consequences flow Foi a 


7 Wilhelm’ S: failure to appeal from: an. erroneous: decision of ‘the Com- ie 


oe _thissioner.’ It is my opinion that: Wilhielm’s failure to appeal from 
- either "rejection ¢ of his final: reclamation: ‘Btoots ee a ae the So 
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right to an unrestricted patent now that the land has ren proven to 
be valuable for oil and gas and an adverse interest has intervened. 


In the recent case of Charles DE dmonson et d., 61 i. D. 355 (1084), -_ | 


it was held that: 


An examination of departmental decisions reveals that the long- established . 
and invariable rule which has been followed by the Department is that an appli- . 
cant for public land whose application is rejected and who fails to appeal within 


.. the time allowed for appeals loses whatever rights he had under his application, 


particularly. where adverse claims or rights have intervened. This is so even 
though the right lost by the applicant was 2. Deen right ae enter land. 
ee 362.] | . 


In Joseph Onouihen, 43 L. D. 262 (1914), it was held ‘hae the 
‘Department would not reopen any case under section 7 of the act of 
March 8, 1891 (48 U. S. C., 1952 ed., sec. 1165), which had been 
closed dnd the entry saniceled adv ehere the parties had not con- 
tinuously thereafter prosecuted their claims, although the entries 
were erroneously canceled upon proceedings begun more than 2 years _ 
after the issuance of the register’s receipt. See also State of New. 

- Mewico et al. v. Robert 8. Shelton et al., 54 I. D. 118, 117-121 (1982) ; 
Louis M. Pozar, 55 I. D. 485. (1936) ; Charles Perkins: (On Rehearing), 
50 L. D. 173 (1923). 

These decisions furnish ample ecpatt and justification for holding. 
that Wilhelm has lost whatever right he had to an unrestricted. patent. — 
_ by his failure to appeal from the Commissioner’s decision of February 
18, 1940. : 

‘Another point which merits discussion is whether the entryman 
has a preference right to an oil and gas lease on the lands covered by 

his entry pursuant to section 20 of the Mineral Leasing Act (30 
U.S. C., 1952 ed., sec. 229). It is clear that he has none as to lots 3 


and 4, sec. 7, for the reason that this part of the entry was in Petro- 


| leum Reserve No. 41, approved December 6, 1915, prior*to the date 
of the original entry. Bourdieu v. Pacific Oil Compan, 299 U.S.65 
(1936) ; rehearing denied, 299 U.S. 622 (1986) ; Schneider v. Forster, 
49 L. D. 610 (19238). Furthermore lots 3 and 4 were added to the 
entry in April 1927, after the enactment of the Mineral Leasing Act. 
and thus too late to entitle the entryman to a section 20 preference 
right. 43 CFR 192.70, 19 F. R. 9016; Charles R. Haupt, 47 L. D. 588 
(1920) ; 48 L. D. 355 (1921) ; Thomas feoselte v. Harry £. Harn et ab. 
60 I. D. 167 (1948). | 
The situation is not clear as to the original entry, lot 1 oad the 


ON EYNWY sec. 18. As yet there is no conclusive evidence that the 
~~ entryman waived his preference right. However, in the present state 


of the record, it is not necessary to determine this point. The entry — 
is now w held by Edna i. McMillan under a certificate of purchase for 
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oo POSER taxes. ‘Until Garth 1 Wilhelm e exercises ahis Hpi to oan (a 


ee tion and files a mineral waiver, he will not, in any. event, be entitled 


eae ‘to. a preference. right. Therefore until ‘Wilhelm i is in a position: to : oS 
. claima preference right, if he has one, a decision on that noe would ae 


an _ be premature. 


Therefore, pursuant to the. authority delegated to the Solicitor. by | 


“the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17. 


FR. 6794), the appeal is disnissed. This leaves in effect the Assist: 
~ant..Director’s decision ss J anuary 18, ‘1954, pea Pe Wilhelm to: 
file : an oil. and gas-waiver:: 2 | 7 ws 
: i J. aha. pore oat 

| Aeting Solicitor. - 
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a a HENRY PETZ 70 
many: B. WILSON, ADMINISTRATRIX OF THE ESTATE oF ? FRANK a 
Ue I TLBOR eo! as 

— ART0I7 "Decided Pebruary. U1, 1955 


Grazing Leases: Cancellation—Public Sales: Generally | 


“The ‘existence. of - a. srazing lease will ‘not bar the Aisposal 4 in " gecordance 
with the general authority of section 7 of the Taylor Grazing Act, of the 
~ leased land through public sale as an isolated tract’; and: the grazing lease 
may be canceled in oF ‘der: to effect such 1 disposal. —_ | : 


Grazing Leases: Cancellation 


A determination by. the manager of he. amount Spe Gomponsation: to ne ane 


to a grazing lessee for his improvements upon the cancellation of his lease so te 
~ will-not be disturbed: where it is” accurate and reasonable ; ‘however, an 
award ‘of. compensation for the loss of. grazing - use- should: be. reexamined a 
where in. fact the lease has been allowed: to run for its full. term. and’ the | 


lessee has not apparently suffered any loss of gr azing. use. 
Administrative. Practice—Notice | 


: A statement by the Acting: Director, Buk eau of Land 1 Matiagement; in a “de 
- ‘e@ision. approving an application for public sale of an isolated. tract, ‘that 
the grazing lessee on that tract would be given personal notice: of. the time 


and place of the sale (apart from the usual general notice by publication —. 


and posting). “was properly construed as the extension of.a courtesy. and 
not as the conferri ing. of a right, there being no Jaw or r regulation requiring ; 
| such: per sonal notice. — 


| “Words and Phrases. 


“Adjoining: lands. The tern “contiguous land” ‘used in. the fiat proviso. ve, i 2 


section 2455. of the Revised. Statutes, as. amended, does not. include “corner- 
ing” lands, since in the administration of the public land laws the terms _ 
“contiguous” or: “adjoining” lands have. been. consistently” defined and con- 7 
3 strued to exclude eneene lands.  ¥ } S28G <4 a 


“Words and Phrases’ 


“Contiguous lands. “The term ce caioua land” used in the: en proviso of | 
section: 2455 of the Revised. Statutes, as amended, does not. include “corner-. 
ing” lands, since in the administr ation of the public land. laws the: terms . 
“contiguous” or “adjoining” lands have been consistently defined and: con- | 
strued to exclude “cornering” lands. : | 


Publi¢. Sales: Preferen ce Rights 


- One ‘who: owns land. mer ely: touching ‘the corner: Of: an 4solated- track is not 
entitled .to the preference granted by the fir st: proviso. of section: 2455 of the’ 
‘Revised: Statutes, as amended, to the | owners, of land contiguous. to the - 
a isolated tract offered. . ~ 3 


| Publi Sales: Preference ‘Rights: 


A person has: no preférence right in connection: with a public ae of an iso- 
lated tract, merely because he’ holds a er azing lease on. the tract to be. Sold. 
337023—55- 5 le 
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ee" 


: — Ponies Sales Applications gee init a 


ae 4 P 


vA, defect, in. an, application, fox" the. fuels sale. of: an isolated. tract. does mot = 
“affect the validity of the sale ther eatter: held ‘since the filing of: an apoio ea 


is Ss not a. pr erequisite to the holding of the sale. 
APPEAL FROM THE, ‘BUREAU OF, IAND MANAGEMENT . | 
On November: 26, 1946, an 80- -acre: tract described. as the WiSEY, = 


| : sec, 4; T: 33: N.; R. 63 W. 6th. P.M. , Wyoming, was ‘offered. at ‘public 
gale’ as’an isolated tract pursuant td ‘wection 2455 of the Reviséd' Stat- 


“ites, as amended. (48 U.S. C., 1952 ed. , Sec. ALT). 3 Frank: H. ‘Wilson, 
who. had filed application. fo this sale: on, ‘December 4, 1944; ‘was the 
only bidder and bid. the appraised price of $820, At the time of the 
_ sale, Henry Petz held a 10-year grazing: “lease (Cheyenne 069840) — 5 
- ‘covering the land’ ‘involved. ' ‘This lease was issued as of September 


oe 95, 1944, pursuant t to section 15 of the Taylor Grazing Act,asamended. 


= (43. U.. Ss. Ci, 1952. ed., Sec. 315m), and the.then ‘applicable regilstions : 


AB: CFR, 1940-ed:, Part 160; 43 CFR, Cum. Supp., Part 160). - 


oe - 8 renewed for: ain’ additiénal’ 10 years‘on September 25, 1954. 


“The fact, that. the land involved was: and ‘i 1s: under: lease. to: Mr. a, . 


} id not and. does, not. impose. ay legal bar t to. the final. disposal, of 
oe the land pursuant.to public. sale sy | 


Because final certificate: and- patent. could i issue: te , Mr. Wilson mae ia 


Se getter his reimbursement. of Mr. Petz for the reasonable‘value of the 
= > os ~ Tatter’s: Ss’ grazing improvements on ‘the land. and,. during the: term OL 
hae the. original lease, for the’ ‘reasonable value of any injury caused: by | 
. othe. loss: of the leasehold due to the sale of the Jand, 2 the manager. of a 


ae ~ the land office at: Cheyenne, in a letter to. Messrs. Petz. and Wilson. 


ae - dated. November 29, 1948, urged the two men to agree on an amount 
| ‘OF compensation Which: should. be paid to Mr. Petz: Such an” agree- _ 


| , >. ment: was not, forthcoming; consequently, by: a decision dated. Septem- - ieee 
ee ber 17, 1953, the. manager, on the basis of: a field examination of the oe 
~ Jand, fixed. thé value of. the compensation to be.paid: Mr.. Petz at ~ 


- $488. 46. and also set the time allowed for. peyeent or an appeal by 


ss = ‘either. party. 


Mr. Petz. nefued Fides uy Mrs. ‘Mary ‘Wilson, eran of 
: ‘the estate of ‘Frank. ‘Wilson, and appealed oO: the Director, Bureau of — 


a Section 2- (a) of ‘Mr, Petz’ original grazing ledge and section 2 (e) of the fohewed iene 7 
eserve. to. the United States the right to dispose of .the leased. land in /accordance’ with. °. 
section 7 of the. Taylor Grazing Act (43 U0. 8..C., 1952 ed.,..sec. 815f), and the lease. may 
be: canceled |in: order ‘to: dispose of : the: leased: land through’ public sale. Ira DL. ‘Par tin, © 
A-26839- (March 26,- 1954). ; ; Clara, Dickson et al, A~26744 - (October -5, 1953); $: ALF, 
Hobson, Woodrow. Corey, A A-26140. (Tune 28, 1951). » See. ao CFR, 1940 ed., 160, 22 and 43 © 


CHR 160.12. 


a 2 Provision for. this occurs in. 48 CFR, 1940. ed., 160. 22 ‘and: in section 2 (a). “of ie 


- :original grazing lease. - 43. CFR 160.12 (19 .F.. Re 8958), . applicable - ‘at. the time ‘of: the 


renewal of Mr. Petz’. grazing lease, however, limits’ ‘the. extent of ~Sorpensation to grazing coe: 
Lea improvements on the land. ec ee z 


“8 948 CER, 1940 ed.,; 200 22 43. CFR 160, 12 (19 F, ‘R 8058). 
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Land Management, In that. appeal, Mr. Petz, aeniecied not ay the 


ae adequacy: of the. amount of. $488. 46,;-the: sole: matter, with, which the 


manager’s decision was “concerned, but also,, on. various, grounds, the 
| peak of the public sale. 

“In 4 décision dated March 1, 1954, the Acting: ‘Assistant: Director, 
Baresi of Laid Managément, ‘affirmed the decision of the manager - 
as to the-adequacy of thé compensation to be paid Mr: Petz: At-the 

same; time, he answered and rejected the several ar guments put for- 
ward by Mr. Petz against the validity of the public sale. . : 

Mr, Petz now. brings: this ‘appeal.to the Secretary of the Interior 
and contends generally that the public:sale should bé set aside as 
illegal.: In any event, he avers, the amount: of oe aaa allowed 
-Should have beeri $1, 087. 50, instead, of $488.46. , 

_. With respect to the fixing of the amount. es comparisatioz ayabis 
to the appellant as a grazing Jesse, the regulations cited in footnote 2 
clearly provide that the amount of compensation to be paid to the 
appellant. shall be determined by the Department when, as has hap- 
pened here, the private parties involved have not been able to setile 
' the amount by agreement. The manager’s fixing of the amount at — 
. $488.46 in his decision of September 17, 1953, in accordance with a 


field. examination report of the land, was in full conformity with the | 


regulations just referred to. There is no evidence that the fixing of 
the particular amount was arbitrary or capricious. - On the contrary, — 
_ .the report. of field. examination, dated September 12, 1951, which rec- 
ommended. the. amount vabeequenitly allowed, ePPee thor rough, 
accurate, and reasonable.” Do 7 
However, one item of the ebilceant hist draw up in ‘ihe field 


7 - examination report 1s questionable. — That item runs as follows: 


. Loss of grazing use: from September 25, 1944 to September 1048, 80 acres 
at $. 03 per acre per annum for 4 years _ __ $9. 60.. oe hy 


‘Any loss of grazing use should be evaluated on the basis of the cael 
time, if any, during which the appellant might have been deprived of 
the. aie of the land within his leasehold. From the fact that the 
appellant has continued as the lessee for the full term of 10 years it is 
not clear why the appellant should have suffered any loss of grazing 
use during the original term of the lease.*. Except as the Bureau of 
‘Land Management may revise the foregoing item upon further study, 
the amount of compensation to the appellant which was fixed by the . 
manager 1s approved. 

As in his appeal to the piietor the appellant again. asserts that 
he had a right to direct, personal notice of the time and place of the 
impending public sale of the land embraced by his gr azing lease. He _ 


= 4-See footnote 2. | supra. 


4 not t dispiting’ the fact thas i publibstion aad postiig: oft notiée ass oe 


- duly made as required by 48 CFR, 1940 ed., , 250. 8y 250. 9. _ This saat ee 


a = contained the following paragraph | 


oe Aaiy’ persons, claiming: adversely, the. ‘above-described’ land.z ‘are » advived: to Ale . 
: “their claims,” or. objections, on. or. before. the time designated for sale... 7 ee 


~ : Mr. Poti is referring, rather, to a decision, ‘dated September 16, 1946, : 7 a 
fo dae by the Acting Director, Bureau. of. Land: Management, in which - Re ake 
co Ea Wilson’ S application for public sale. was: allowed, and. to the. - 


‘ following statement taken from that. decision : "hes eae” lessee will : : ‘ 


oe | be notified of the time and place « of sale.” |e igs 
Inthe appellant’s” view the Director had authority. ig ston cae ee 


- : direct notification of the: grazing | lessee; and, accordingly, this. order: ~ ae 


: A became a condition precedent toa valid sale. Tt follows, the appellant — 
argues, that failure to. give such direct notification would be preju- 


; wee a dicial and. would nullify the sale. The. appellant : says that he did not : 


ae — recéive any such’ direct notice; and there i 18 pee in the record to ee ; 7 
a0 “contravene. hice oe ee | ye oe 
There is, of course, no: specific stntntory requirement tliat ah areoe. ao 


- . ; notice: ofa proposed public. sale be given to-anyone. The applicable 


_...... statute: authorizes. the Secretary to. ‘order the sale-of-isolated tracts . 
Matter at least thirty days’ notice by the land office of the district i in 
rae, © which. such’ land may be situated :” (48 U.S.C, 1952° ed., sec. 117 dys . 3 

a There. can be no: question that. the “thirty days notice”. ‘referred to” 


a “means: notice: by: publication and posting. This has been the long- Phe 


standing’ and unvarying interpretation which | the ‘Department’ has . 


a given that language. in its regulations,’ and no broader authoritative —.° = 
_ interpretation of this language has been found. | There is no require- 2 


ment in the Department’s regulations that, in addition to notice, by~ 


oe publication: and. posting, direct, Personal notice must be given, to po : 


: ; tentially interested. ‘parties. 


7 ~ Whatever potential significance aight peers have ade the o : a 
- statement. made i in the decision of September 16, 1946, has been - con- 


Be. ‘strued : as to its import and effect by the Bureau af Land Management eee 


: : in the Acting Assistant Director’ S ‘decision. of March 1, 1954. "Here it. ee 
- is expressly denied that the statement, was ‘intended to hase the import: 7 
~- and effect: which the appellant claims it has. Rather, the decision de-- 


-- geribes the statement as being “in. the: nature of a courtesy and not . ‘ 


reo, ssi by applicable Ia law y and in ees ti “The Panes con- i. 





2 “6 oF ‘Cireulars : “April 11, “1895, ‘20 L. D: "305, 306; july 3. 1905, 84 L. Do 14: ‘July ce ee, 
1906, 85 L. D. 44; May 16, 1907, 35 L. D..581, 582; December 27, 1907, 36 L. D. 216, 218; 


+. June 6 1910, 39 L..D. 10, 12; December 18, 1912, 41 L. D. 448, 446, 447 ; July 17, 1918, 42 . | 
LD, 286, 289; Sannary 11, 1915, 48 L. D. 485; 488; No. 684, April 16, 1920, 47 LD. 
- 882, 885, 386; Rev. of No. 684, February 25, 1926, 51 L. D, 357, 359,360 ; Rev.of Noo 


684; April 7,.1928, 52 L.D. 340, 344; Rev. of No. 684, November. 23, 1934, 55 L D.T6. 


aes TO 48. CFR;.1940 ed,, 250.8, 250.9. OF. also 69 a Ree. 2000... >: 


rer eee os HENRY. PETZ. ET. AL. ee een 
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curs. 1n- that, interpretation, for-it appears both reasonable. a per- 
missible. ® As such an administrative interpretation, . it becomes.con- 
trolling.’ ‘ Accordingly it is held that the alleged: failure to give, direct,- 
personal notice of the sale to the appellant does not infringe any legal © 
right. of the appellant or violate any law and, consequently, doe it 
_ does not cast, any doubt, on the validity of the sale 
‘The appellant. next. contends that. his letter of December 20, 1946, 
to the Acting Manager of the land office: at Cheyenne, Wowie. was 
an assertion, within a period of 30 days from the. date of sale, of a 
ones right under. the public sale law. He undoubtedly a 
_ to the preference granted to the owners of land contiguous to the 


isolated tract offered for sale to purchase the land ‘at the highest bid | 
or. at three times the appraised price, whichever is lower, such prefer- 


ence right to be asserted before 30 days from the date of receipt of the 
~highést bid (48 U. S. C., 1952 ed., sec. 1171; 43 CFR, 1944 EEE 250. 1%, | 
250.20 and 43 CFR, 1940 ed., 250.18, 250. 19). | a 
Even if the appellant’s letter of December 20, 1946, oad bac con-— 

-strued as an assertion of a preference. right, the appellant | 1s not en- 
titled to such a right: Since the. preference right is extended only to 
owners of “contiguous” land, the appellant, whose land merely cor- 
ners.on the tract offered at sale, does not. enjoy a preference right. It 
is well established that. “cornering” land .is-not “contiguous”. or “ad- | 
joining” land. tae 7 7 

_ The-appellant may Ba: contending’ ee Daas he hes a, grazing 
lease on the. tract sold, he is s entitled to a. ‘preference right from that 





§ The: pitdétice. one not ‘reqitzed? by law or regulation,’ of sending expiration. notices to 
‘holders’ of. oil and gas leases has: been held to be “merely * * * q matter of courtesy 
and advice” and not a matter of right or entitlement. OCluford M. Irvin, A-25663 (Woven 
ber 10, 1949) ; Hugh B. B. Brown, A-24077 (November 13, 1945). 

’.The administrative construction of a regulation has controlling weight his plainly 
-erroneous, or inconsistent with the regulation itself. Bowles, Price Administrator v.- 
Seminole Rock & Sand Co., 325 U. 8. 410, 414 (1945): Sée also Chapman v; Sheridan- 
“Wyoming Coal Co., Ine., 338 U. 8. 621, 631 (1950), wherein it was held that a particular 
interpretation by ‘the Secretary of one of his own regulations was. “permissible, even if <2 
not inevitable” and that therefore the courts could not interfere, In respect of the func- 
‘tion and effect of departmental interpretation, there seems no ‘reason to treat an. official. 


- Statement of proposed agency action ag being different from an administrative regulation. ea 


§ The current regulation which deals with the preference right.of owners of contiguous 
land under section 2455 of the Revised. Statutes, as. amended, expr essly declares that the 
preference right is not extended to the owners of cornering lands (48 CFR 250.11 (b) ( 19. 
F. R. 9117)).,. This declaration. appeared first in the regulations as revised November 19, 
1947 (43 CFR, 1947 ‘Supp., 250. 11 (b)), a year after the date of the public sale in this 


case. Nevertheless, in view of the great. number of instances in. which the word “con- 


tiguous,” as used in the public land laws," has been authoritatively ‘defined or construed — 
fm conttadistinction: -to~ “cornering,” ’ it is quite obvious that, even ‘Without. the: specific - 


- declaration in the amended: regulations of. 1947, the term: “contiguous land” as used-in the . 7 
first proviso of section 2455 of the Revised Statutes, as amended, was never intended to. . 


. Include cornering land. William I. Moore et at., 60. I. D. 227 (1948). See Ruth Cynthia 
Kress, A~25349. (August 6, 1948) ; A: Glendon. Oulverwell, A—24076 - ‘(March 7,. 1946); Sia! 
. George H. Snodgrass, A-24038° (October 8, 1945) ; Hugh Miller, 5 L: D. 683 (1887). See — 
. also The Swan. Company v. Alfred and Harald Banghay, 59 I. D. 262, 267 (1946) ; 43 CFR: 
160.3 (footnote 1) (19 I) R. 8952) ; 48 CFR 167,12 (19 RF. R. 8977) ; ; 43 CFR 250.6. (b) 
and 250.7 (b) ae F.. R. ae 43 CFR 250.11 (b) see R, ALT). 


88. 2: DECISIONS | ‘OF THE ‘DEPARTMENT. OF THE INTERIOR (62 LD. 
“fact: sltie:” “Siowever: ‘ehdes3 is: ith in. thie statute s wdlioubiay the 
= sale’ of isolated: tracts whieh gives a‘grazing lessee preference, merely 

a. because of his’ Tease, to purchase’: Such a* tract offered. at, pure sale. a 
| Henry Peta, A-26787 (October 22, 1953). =. ; 


* Ae farther point on which the: appellant hig 1 apyisaled i is’ that: ‘Mr: ee 


- Wilson’ s original application. for: public: sale of the tract. in question 


= (filed, December 4, 1944) ‘contained - an erroneous description of the 


. land, and also’ ‘the his: application ‘contained a false statement. ° The 7 
: short. answer to: this: contention: ig that: the public sale law does not're= 
quire the filing ‘of : an: application’ as a ‘prerequisite to the offering of 


= | land at public sale. © The Secretary has authority to offer land for sale : ae 


_ onhis own motion (43: U.S: ©1952 ed.; sec, 171). Consequently; a 
: defect i in an: application for sali! does: not afflict a sale with invalidity.° 


The appellant ‘has’ also: questioned: whether} Mary B. Wilson (now ae 


— pier: B. Wilson Shepard), administratrix of the estate of Frank H: - 


© Wilson; 3 is the latter’s lawful successor in interest: with respect to. his ee 


ae rights: under: the public: gale. But this is: not’ a: question. which: has a 


: any relevance to the existence of the property right acquired. through eo 
that'sale; or to the. ultimate disposition es that right ouee the gs 


| bate of Mr. Wilson’s estate: : , 
Me :: Therefore, pursuant-to- ‘the: authority Géled a to the Sclicitor: by. _ 
7 the Secretary of: the Interior (sec. 28, Order’ No. 2509, as revised 5. AF: 
-  -FR. 6794), except as the Bureau aE Land Management may, in ac- . 
as cordance with this decision; revise the. amount of compensation prop-. 


eS erly due:the: appellant for any loss of grazing use: during the term of. | 
_ his original lease, the decision of the oe Assistant Director, Bu ” 


a reau of Land ‘Mandgement, is affirmed. 


"dating a alr. a oe _ 


FES © 


_HERMA WERNER IRVINE 


en “5. A-27081. "Decided F cbruany 16, 1 655 


: a a Public Sales: ‘Preference ‘Rights i 


“Where pieference right claims: are’ i sgderted: for ‘two ) teaets ot land: fffer ed: a 


Dubie ‘sale ‘by: a father on “pehalf ‘of his" ‘daughtér;, who was. ‘the. applicant. a 
- for the sale. and, who. asserted. in ‘her- application. that. she owned land con-  °- 


oe. to one: of. the: tracts; “the: preferende right: claims: are. proper ly: dis: 





ae 


a ; ‘allowed where: it t appears s that such contignous: land: is “owned by. a family ne 


ee =) Tt: Sinight: b be Gian sacideneatiy 4 that ‘the. Acpoemouieale error ‘in: Mx. Wilson’ Ss. ouainal oe 
*< application for public. sale -was:duly.corrected.and-also that there is evidence in the'record. 
tor indicate that” the statement ‘in Mry. - Wilson’ B.: application. which. the appellant has:quess- 
a ee tioned.. was: substantially. true or at least: that -:on: ‘December td 1944, the: applicdait wilgou 
oe had B00d | reason to pEnENE. the: statement to, Be true. ee eee eet ey ce Oe Rae GP a oe 


an eee Os eile oe Pepruary 15,1955. 2 Ste, 
_ - corporation and that the. only land ‘contiguous to. the other tract is s owned. 
byt the e father | in his own name: . , : : | 


APPEAL ‘FROM THE BUREAU oF “LAND: MANAGEMENT: 


ecu A Wern ner (ni now “Mis, cee ma Wenner. tr vine). ‘filed ¢ an. ‘ap: | 
plication requesting that, two isloated tracts of land be offer ed at public 
sale pursuant to section 9455. of the Revised. Statutes, aS. amended (43 © 
U. 8..G,,- 1952. ed., “sec. 1171). One tract consisted of : sec. 14 and the 
é6ther tract of. “ihe NZ and the NYS of sec. 9, T. 35 N., R. 75 W., 
6th. P. M.~ ‘The applicant stated that she was the owner of adjoining 
~-Jand, describing such land. In fact, the adjoining land described is 
contiguous only to sec. 14 and not to any part of the land | applied for 
In sec..2, | 

On the day of the sale, aa 21, 1952, Henna Warnes appeared 


For. the applicant and bid on both tracts. Stanley J. Hoskovec also | | 


: appeared and matched Mr, Werner’s bids. Mrs. Irvine and Mr. 
Hoskovec were declared to. be the high bidders in a decision of the — 


game date, and 30 days were allowed for the assertion of prefere ence — _ 


right.claims to purchase. the land. Within the 30- day period, Mr. 
-Hoskovee filed a statement that he had bid on behalf of his two sons, 
James J. and W illiam-B. Hoskovee, the bid on the tract: j in sec. 2 being | 
_ fot James and the bid on séc- 14 being for William.. There were also : 
filed within the 30-day period. proof of the ownership by. J ames and 
William, respectiv ely, of land adjoining secs. 2 and 14, respectively. 


~ Also: within the 30-day. period, William J. Smith scceried his pre efer- 


ence right - to the tract in sec. 2 and matched the bids for that tract. | 
Mr. Smith submitted proof of his owner ship of contiguous lancl. | 
The. parties having failed to agree on a division of the tracts among 


themselves, the case was submitted to the Regional Administrator for 


a determination pursuant to the regulation in force at the time (43 
CFR 250.11 (b) (8)). The Regional Administr ator, noticed that. 
there was no evidence showing that Mrs. Irvine owned any. Jand con- 
tiguous to the tract in sec. 2. Thereupon, the manager of the Cheyenne 
Jand and survey office on May 5, 1953, allowed Mrs. Irvine 15 days to 
submit such evidence. Mrs, Irvine received the request but failed 
to respond. 

_, On. August 20, 1953, ane ‘Meane Regional Administrator ands ne 
determination, dividing the tract in sec. 2 between Mr. Smith and 
James J. Hoskovec and sec, 14 between Mrs. Irvine and William B.. 
‘Hoskovec?. The: manager. issued a decision, con August 26, . 1958, _ 

| effecting this determination. ° ee ee es a ae 


1 Mr, ‘Smith received the NEY, ste 1 nad 2, S%NEY) and the NI,SEY see. 2; James 


 Hoskovec received the NW (lots 8 and 4, SYNWY) and the N%SWi, see. 2. 


Mrs. Irvine was awarded the. a and William, Hoskovee the Wh of sec, 14. — 


Si este “Mrs. Trvine ap eon itis manager’ s. ecco. with — tio: oe = 
a EOL othe: award.of the tract in sec.2.. She submitted with her appeal an 
ee affidavit by: the county assessor showing that sec. 35, T. 836 N. BR. 75.W. 
co has Which adjoins sec. 2, is.owned in fee by: her father, Herman. Werner, oes 
- that several sections. ‘of land adjoining sec. 14 on three sides are owned’ ~ 

<e by. Werner, Tnc., a Wyoming corporation, and that. Wein er, ie a 
no 2 family. corporation the stock of which is owned by. Herman Werner, ce 
oe Herma Werner. Irvine, and. Grace A, Werner. : oe 


ee ae "DECISIONS OF THE: DEPARTMENT OF. THE INTERIOR ic L D. oe 


On. March 29, 1954, ‘the Acting Assistant Director of the’ Buread ‘of faeces 


a the name. ‘of Herman “Werier, Herma Werner, and the: Slaughter. oo 
— oF Patzold Sheep Co., but all the jands were utilized as though they were 9 
> owned. by. a single Ownership ; that, as a matter of convenience in han- pe. ate 
ae ‘dling the operations of the family unit, all the Jands in the vicinity. 
were coriveyed to Werner, Inc., a family corporation ‘whose. only stock- 
holders and officers were the members of the Werner family, and all 
aa questions of management were left to Herman Werner and his daugh- 
ae ter, who’ own all the stock equally i in the company except for a qualify- ee a 
oe ing: share § given ( to Grace A. Werner, the mother of the appellant amid: °.. 
wife of Herman Werner; and that the Werner family, since the appli= 
Jo ogatlon: for public sale, purchased sec. 35, the land adjoining the tracho. 
“in gee, 92° The appellant also asserts that the tract in sec. 2 connects. 
= lands to the north and south owned by the family and. that, to deprive ace 


ig Land ‘Management not only affirmed the manager’s award as to. the - oe 
-- Jand in sec. 2 but revoked the award to her of the Ey s sec. 4 “Mrs. a oe 
oie Irvine thereupon. appealed. to the Secretary. © 7 oe 7 
Dee ‘The Acting Assistant Director” § decision was 5 based’ on the fact. that Peer 
oe “Mrs Irvine did not own any land. contiguous to sec: 14 or to the tract — 2 
+ in-see. 2; the land contiguous to sec. 14 being. owned. by Werner, Teg. ve) 
and the. land contiguous to sec. 2 being owned by her father. Inher 
appeal, Mrs, Irvine states that the Werner family has been engaged i if, %" 
othe livestock business for more than 40-years; that in all the tanching” ae ae 
a he operations all the land owned by the faimly: has been: utilized. for the. gs 
ss. gonmon good. of the family and coiisidered asa single unit, regardless. ~ ; 
ne of legal ownership ; that at the. time the application for public sale. ee 


ae the family of any part of the tract in sec. 2 will- break. the ognnecbion. = 


a <s between the family holdings to the north and. south. 


_ Section, 2455 of the Revised Statutes, as amended (supra), provides: : i : 


a “+ © That for a period of not less than thirty days after the highest bid. has fs ee 
ee been’ received, any owner or owners of. contiguous Jand shall have a preference ec 
a right to. buy the. offered lands at such highest: ‘bid' price, and where two: or more. aa 
oe persons: apply to. exercise such preference right ‘the: Secretary. of.the Interior 


is authorized to make an | equitable ¢ division of the. land | among. such. -applicantiy «| ae 


ee a * ia ee 
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7 The regulations of the Dopranen in affect: at the time sof the sale 
a provided that : _ a | De 
The owner's of contiguous lands have a perce right, for a ioeeiod of. 30° | 
days after the highest bid has been received, to pur chase the land offer ed for sale 
* * * Such preference right may also be asserted at any time ‘prior to the com- 
mencement of such. period. * * * [43 CFR 250. 11 (b). { | | 
The statute clearly pr ae that only the owner of conti gu0Uus 
land has a preference right to purchase the land; and both the statute 
and the regulations contemplate that, within the period allowed for 
asserting prefer ence right claims, a lair must be asserted: on behalf 
of any‘owner of contiguous land who desires to assert a claim. A | 
claim asserted after the period expires cannot be considered as a. 
preference right claim. Charles H. Hunter, 60 I. D. 395 (1950). 
Disregarding the claims of the Hoskovecs and William J. Smith, 
what claims were asserted in this case? In her application, Mrs. Irvine 
asserted a preference right claim only i in her own name and.only with 
respect to sec. 14. She stated that she was the owner of land contiguous 


to sec. 14. At that time, according to her appeal, sec. 35, the land» —~ oe 
contiguous to the tract in sec. 2, had not yet been acquired. The: 


next claim that was asserted was on the day of the sale. According 
‘to the memorandum of the Sk prepared by the manager on 1 October 
21, 1952: | 7 


At the time set for the sie. Mr. _Herman Werner, Ross ‘Wyoming appeared 
for the applicant and offered a bid of a appraised price of ie 00 an acre Bis 
the tract in sec. 2. | 


Mr. Weniee then offer at abid of. $8: an aere,. for fie applicant, for ne land 
in sec. 14. . : an oe %. 2 | 
oO ge ; te oo ge ee * 4s # pie ~ 


_ Hach of the above, Werner (for the applicant), and Hoskovec claim owner ship 
of lands adjoining each of the above tracts, eee | 
No other claim with respect to the appellant. was asserted within the 
30- day period, and, as stated above, she subsequently failed to respond 
to the manager’s request of May 5, 1958, for evidence concerning her 
ownership of land contiguous to fhe tract in sec. 2. 7 
It is now established. that Mrs. Irvine was not the owner of. jand: 
contiguous to sec. 14 or to the tract in sec. 2 and that only Werner, 
Inc., and Herman. Werner were the owners of such contiguous | Jand. 


‘Neither the corporation nor Mr. Werner asserted a ‘preference right — 
claim in its or his own name and no such. claim was asserted on behalf — 
_ of either within the time required, - It would seem clear therefore 


that neither Mrs. Irvine, Mr. Werner, nor Werner, Inc., has. any 
preference right claim to thee of the two tracts offered foe sale. } | 
The only factor that might cast doubt on this conclusion is the 
oe assertions as to the family - nature of the Werner ranch operations 7 
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= od of Werner, ne In. other circumstances, the. Departiient hag . 
= been liberal in recognizing prefer ence right claims. Thus, in- Fred 
S wth, Van Horn. et al., A-26316- (May 2, 1952), where an applicant: for — 

public sale who had claimed to be the owner of adj oining land turned 
‘out to. hold the land. only. as a tenant in. common with. ce wite,. the — 


a Department allowed his pr efer ence right: claim upon a. showing that. 
he had acted on behalf of his wife. In Hans Ewoldt et al., A-26171 


(December. 2G, 1951), where the adjoining land was oaned. by. the 
public. sale applicant’s father but the applicant and his father. were 
- partnership, the Depar tment held that the partner ship. should be 
considered as having applied : for the sale and that it was.a qualified 
preference right claimant. And, in Allen EF. W eathers et-al., A-25128 
‘(May 27,1949) , where a bidder at: the sale did not. own. land adjoining : 
the tract awarded to him but. his son owned. adjoining. land which was 


| operated a as a family ranch and which the son. was willing to:convey 
to the father, the Department held that it would be appropriate to — 


ee 8d allow the ‘father, following such conveyance, to assert a preference _ - 
~~ aloht claim to the land awar ded to him. See also. Tollef N. Iverson 


see «a eb al., 89 I: D. 108 (1945), and Louis Olson et al., A-24143. (1946). 5 
* “On the other hand, in William J. M oore et al., "60 I. D. 227 (1948), . 2 
the. Department took a more stringent view. William. I. Moore applied 
for the public sale of two tracts of land, stating that he owned adjoin; 

ing land and that he was acting on ate own behalf. On-the day of 


the sale, he bid on the land. ‘However, on the same day. “Moore Sheep — 


Co. By Wm. I. Moore Ass’t.Sec.” filed a nonmineral affidavit in which | 


the entity was described as the applicant for the sale. Later, within — 


the preference right period, Leroy Moore, on behalf of Moore: Sheep °> 


_ +. Company, asserted a preference right claim, stating that William _ 
—-- Moore had acted. on behalf of the. company. In another matter, in- 


i volving grazing lease applications, William:I. Moore had denied that a 
he had any connection with the Moore Sheep, Company. Because of 
the inconsistencies in the two matters with respect to William Moore’s — 
relationship with the company, | further information was requested 
by: the Department. A response was made that William. Moore was 
a shareholder in, and assistant secretary of, the company, which was. 


a. family corporation. It was. -also stated that William: Moore had a 


applied | for, the sale on his’ own behalf, expecting to buy. the-land at 
8 nominal amount, but that, when. he learned there would ‘be-com- 

a petitive bidding | at the sale, he took the matter up. ‘with his. father 
(Leroy Moore) who instructed him that, if the bidding got too high, : 


. to he should bid on ‘behalf of the company ; and that, therefore, | up to 
ee: certain point in. the bidding he. was. acting for himself, thereafter | 


: | for. the company. The Department. said. with, _Fespect, to. ‘this en 
explanation p> ee BEER dy res 
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. The explanation is inadequate. The original application and affidavit of 

William I. Moore referred to lands which. he claimed to own and which are 


: _ cowftigious to the lands that he requested the Department to place on sale. The 


“yecord is Now clear. that the lands which William I. Moore claimed to own were 
actually’: owned. by the Company. This, coupled with the representation as to © 
the various capacities in which William I. Moore bid on the lands at public 
sale, casts doubt upon the degree of his interest and of the corporation’s inter-— 
est in both the grazing lease and the public-sale cases.. Where their interests 
separate and where. they coalesce, Where William f. Moore acts on his own 
behalf, and where he assumes the role of agent for the Company, are questions 
for which this Department is not obligated to discover true. answers. It is 
enough that neither the United States nor other applicants for the public lands 
shall be prejudiced by the- conduct of: William I. Moore and the Company in 
causing confusion as to the ee between them. [Witham I. Moore et al., 
supra, p. 230.] | ) —— 

The Department held that, ‘as ie one eB set of ga on which another 
‘preference right claimant liad bid, William I. Moore would be deemed - 
to have asserted a preference right personally and that, as he per- 
sonally did not own any. contiguous land, the tract would be awarded 
to the other preference right claimant. The second tract was awarded 
to the company as it was the only preference right claimant for that 
Jand. | 

The facts in the. decisions just discussed are not identical with | 
those in the immediate proceeding. The cases therefore are not con- 
trolling. However, although it might be argued that the reasoning 

in the cases first diccticed should be extended to the case under con- 
- sideration so as to support a recognition of a preference right.on the — 
part. of Werner, Inc., Herman Werner, or the appellant, it is my 
opinion that the view expressed. i in the Moore decision should be ex- 
_ tended to this case. In other words, I see no reason why the Depart- 
-tnent should ‘be obligated to pierce into the relationships of Werner, — 


-Ine., Herman Werner, and the applicant in order to develop a ration- — 


ale for converting the defective preference right claims which were 

“asserted by Mr. Werner and the appellant into a proper preference | 
right claim from which the appellant can benefit. It would have been 
the easiest thing for Mr. Werner to assert a preference right claim 
in his own name for the tract in sec. 2 and, as an officer of Werner, 
Inc., to assert a claim. on behalf of the corporation. to the land in 
ere Because, for reasons.which. are not disclosed, he assertéd a 
claim to both tracts,only in the name of the appellant, who. is not 
the legal owner of any contiguous land, it is difficult to perceive any 
sound basis for the Department’s attempting to develop a theory 
which would justify .a Eecoemien of a Bee might on. the eet 

of the appellant. | 
- Therefore, pursuant to the sithiotite deleostae. to the Solicitoir by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; wee 
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op R. er Hou ine desisivai of the e Acting Assistant Director: of} the - 
Bureau of Land Management i is ‘affirmed. 5 i 


i Reon, ae aoe c 
: pg! a Slater. 


FORMER, STATE LEASES BISECTED BY: THE PRESENT STATE LINE 
' DIVIDING THE SUBMERGED LANDS FROM THE OUTER CONTI- 
_ NENTAL SHELF 


‘Outer Gat Shelf [ands ‘Act: Boundaries—Outer Continental Shelf | 
Lands Act: Oil and Gas Leases | 


A former State lease which was divided ‘into two parts by operation. of the. 


- _ Submerged. Lands and: Outer Continental Shelf: Lands Acts does “not ¢on- 


“eo tinue: as. a single: lease subject to. its original. terms. Instead the. portion 


of ‘the former lease situated on the. outer Continental Shelf bears a later © _ 
ace effective date, is ‘subject: to different terms as to’ royalties. and its” primary st wee 
7 term: will expire at. a later date than the. portion situated - within’ ‘the State — 


: - boundaries. It -is,. therefore, a. separate - and. distinct lease to. which. ‘the | - 
: eas of.. the | former: State . lense, to. the.- extent. that. ay apply, : apy 
| separately. : ae ; = ; . 


- Outer Continental Shelf Lands Act: Oil and Gas Leases - 


“Former State leases which quality as: to part of the acreage winder the: ‘Outer. 


: Continental. Shelf. Lands: Act are subject. ‘to- rental: payments. te the United, : 


ae s States only: for the acreage which is qualified.” Where such: rentals: are on 


= .-a lump-sum. basis they should. be prorated. Royalties in such case-are due — : , 
.. . the United States only on account of production. from: the outer Continental: — 


eae 


wh Shelf. lease. "The payment of royalty to a State from. production elsewhere , ee - 


. ae does not affect the lessee’ s obligation 1 to the United States. oe 
36259 . ae o ee es | Finan J 18, 1955. 
To THE. ‘Dinscron, ‘Burnav’ oF ‘Lanp’ Mansonmenn. 


You have asked me to define as a: matter of Taw. the oblisaticns 


ve the. United. States of the owners. of: leases lying partly on. State : 


submerged: land and partly on. the outer Continental Shelf with: ue 
spect to royalty, rental, and other payments under the leases: 2, 
You state that out of a total of 404 State leases. off Texas. and 
Louisiana filed ‘with requests for determination: by the Secretary under 
section. 6-of the Outer Continental ‘Shelf Lands: Act,. a. substantial 
‘number lie partly on the outer Continental Shelf nd. partly within 
the. State boundary. Thus, out of 300 such leases off. Louisiana,’ ap: 
_ proximately. 50-appéar-to lie partly within the. submerged. lands area:. - 
- and partly upon the outer Continental. Shelf. Of these, 35 are-non: - 
_ producing, rental paying leases, Tare producing within the State area, 


6a are producing. from. the. outer ‘Continental Shelf. and 2 are. re producing a. 
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- from: an: area: which’ may develop: to be either. States or outer on | 
tinental Shelf lands. There are other leases off-the coast: of Texas 

which are similarly situated but none of which-is producing. be 
. The primary question is whether each of these leases (and cies - 
eases off the coast of Texas or other States) constitutes .a single lease 
by two landowners, each owning.a separate parcel or two separate and | 
distinct leases, one for each separately owned parcel: Upon the an- 
swer to this question may depend the nature and extent of the. obli- 
gations: of the lessees to the two lessors.and to whom and in what. 
manner payments of royalties and rentals are to be made. Although 
_ the answer to your question will apply generally, the leases off the 
State of Louisiana are the only leases which include in their number 
both producing and nonproducing leases. Therefore, in order to 


cover all points that may be raised, the discussion will center upon | 


those leases. They were originally. issued by that State at various — 
dates prior to June 5, 1950, and were, on that date, “in force and 


effect. in accor ‘dance with its Hiheie | tennis. and provisions and the | 


law of the State issuing it |them].”?. If each portion is equally sub- 


| ject to the terms of the original lease and if each relates back to the 


date of issuance of that lease and will continue for the same term of 
years or by reason of production from any part of either as contem- | 
plated by the terms of that lease, then the rule as to the payment of | 
rentals, etc., may differ’ from the rule that would: apply 4 if. each’ 1s a... 
separate lease. 7 

In considering the primary question we hewin with the premise that 12 
the issuance of these leases by the State was wholly without authority 
and the leases were void ab initéo because the State did not own the | 
land... (United States v. Louisiana, 340 U.S. 899.). Hence, there was 
no valid. lease in any of these cases until they were made so either by 
the Submerged Lands Act of May 22, 1958 (67 Stat. 29; 43 U.S. ©. 
1952 ed., Supp. I, sec. 1301), or by the Outer. Continental ‘Shelf Lands 

Act of August 7, 1953 (67 Stat. 462; 43 U.S. C., 1952 ed. , SUPP. T, sec. . 
1331). 

“Onder ther tile of estoppel fi Sabiiet ged ands Act by gre anting tg 
lands to the State would have operated to validate the State’s portion 
of the lease pursuant to the rule that one who conveys an interest in 
land which he does not own, if he should thereafter acquire the title, . 
may not.question his own prior conveyance. Tiffany, Landlord and. - 
Tenant (1912), page 422, section 76. This is the rule in Lowisiana Vv. 
Allison, 196 La. 838, 850, 851, 200 So. 273 (1941) ; ; and as to leases; 
Angichiodo v. Ceram 35 F. Supp: 859, 370 (Ww. D.La., 1940), afPd 127 
Er. 2d 848, 852 oe Cir. 1942). However, there is no aod to my upon — 


i 1 Quoted from section 6 of the Outer Goatinentel Shelf Lands Act. 
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_ the dostrine of t topbals ‘for the <6 Siutimtbngecd } Laivds ‘Ast in terms ae: 
-. the grant. of the submerged lands to the State subject to the lease in-all _ 
~ cases where’ the lessee makes. all: payments. due within 90 days’ after the | 


» date of the act in the manner‘and'to the extent specified therein... Thus, oe 


_ by the specific terms of that act that portion of the lease became: avalid. 
~~ Jease’as OF. the date of the: act if the terms of that act ‘were. copped 
| a a 
-- Bection 6 of thi on Continental Shelf Tatde ‘Act seine madé 
the. part of the lease on the outer Continental Shelf valid at least from: 
the date of that act subject. toa similar provision for the payment of all 
sums then: due and to a determination by the Secretary that certain. 
other requirements specified i in that section * were. satisfactorily: met by 
the lessee within the time ‘specified ‘therein. The rule of estoppel 
~ would not apply to the United States here and no general provision of 
law would validate the Federal portion of the lease. Possibly seétion » 
6 could be construed as an adoption of the State lease but if so it would 
not relate back. See C. J. S. 1071 (Agency section 34). Again the 
United States might have ratified the outer Continental Shelf portion? 
but even if the decisions holding that the real owner may ratify a lease 


- '2Some cases ‘held that a Jandowner. can ratify a lease on his land, given ‘by a stranger 
in the latter’s own name as lessor. United Realty & Mortgage Co. v. Stoothoff, 133..App. 
Div. 245, 117 N: ¥. Supp. 483 (1909) : Anderson v. Connor, ‘43 Mise. 384, 87 N.Y. Supp... 
449 (1904) ; ; Texas Co.. v. Aycock, 190: Tenn, 16, 227°8, Wee2d 41. (1950). Several: cases. 
involving oil and gas leases ‘are to the same effect, Parten Vv. Webb, 197 La. 197, 203-211, 
1 So. 2d 76 (1941) (sublease by lessee whose lease had expired, ratified by owner of part 
of mineral interest).:' Liles v. Barnhart,.152 La.. 419, 426-427,:93.S0. 490 (1922) -(owner of 
undivided one-fifth mineral interest elected to sue in tort) ; Liles v. Texas Co., 166 La. 294, 
296, 117 So: 229 (1928) (same facts; election in ‘previous case. prevented recovery’ here of 
royalties received in period as to: which tort recovery was. barred by. limitations)... Simi- 
larly, as to a part owner, Turner v. Hunt, 131.Tex, 492, 495, 116 S. W. 2d 688 (1938), 
Such ratification does not .create'a new, separate lease’as to the ratifying owner, but rather 
_ ratifies. the original lease as an entirety, so that it comes within the general rule as to 
joint leases by adjoining owners, that. development. on the land of one will maintain the . 
lease as’ to.all; Herring v. United Gas Public Service Co., 153 So. 710 (La: App. 1934) ; ; 
Magnolia Petroleum Co. v.. Storm, 2389'S. W. 2d. 487 (Tex. Civ. App.,. 1951), writ refused, 
- no reversible error, 149 Tex. 690." Cases involving distribution of. royalties have similarly 

. spoken of this as ratification; though with varying results... Hamilton vy. MeCall Drilling 
Co., “181 W. Va. 750, 50 S. B. 2d 482. (1948) (royalties apportioned, following the. general 
eule for joint leases by. adjoining: owners) ; ‘Harris. v,. Wood County Cotton. O48: Co., 222 > 


SW. 24-3381. (Tex. Civ. App., 1949), writ refused, ‘no reversible error, 148 Tex. 637: “(gen- ‘co: 


eral tule of. ‘apportionment distinguished, since bere original lessor, thinking tie: owned all. 
-the ‘land, never intended to share royalties on land he did own) ; Sealy. Banes, 183° ‘Okla. < 
208, 80. P. 24 657 (1938) (general rule of apportionment similarly: ‘disting euished : ‘Gourk 
also relied - on fact act of ratification. did. not show intent. to: apportion royalties, and on- 
< subsequent. conduct of -parties) ; : Herring: v. United Gas. Public. Service Co., 153 So. 710 


x (La, App., ., 19384) (apportionment: refused, following. what was: said: to be ie ‘Louisiana 


~ rule. for joint leases. by. adjoining owners, even though the act. of Tatification specified roy-- 
alties should be apportioned) ; ; Louisiana Canal Co. v. Heyd, 189 La. 908, 181 So.. 439: 
(1938) ‘(royalties . apportioned, where facts made drilling unlikely. on land of. neo 
owner, "SO court. inferred’ he would, not have. joined in-lease originally on any-other. basis). 
In none of the foregoing cases is there any discussion ‘of the Jassie rule that no one Sua 
at ratify. an act which. ata not. pueport to he done in his’ name, - sR ee oe 
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given by. a stranger to the title were in the majority, the Outer Con- 
tinental Shelf Lands Act shows no intent to do so. Ratification must. 
be of the whole. transaction in all of its aspects ° which renders the deci- 
~ sions inapplicable to the facts here, since as will be shown the former 
State leases were not ratified according to all of their terms. a 
“It is believed that under the separate terms of the two acts ahs of 
the original leases which is bisected by the line forming | the south 
boundary of Louisiana as fixed by the Submerged Lands ‘Act: MALY 
not under the rule last stated be considered to be ratified by the Outer 
Continental Shelf Lands Act but they must be held to be two separate 
and distinct leases; the portion on State lands being one. lease, that on 
the outer Continental Shelf, another. 
_ 1. The two bear different effective dates. ~The Submervedl Lands 


Act in Title IT, section 3, made the grant to the State subject to each ~ 


lease executed by the State and “to the rights herein now granted to 
any person holding any such lease to continue to maintain such lease 

*.* * for the full term thereof * * «2 This means that the State 
portion of the original lease became in law a valid lease as of a date 
not later than May 23, 1953, the date of the Granting Act. At that. 
time the remainder of the orb lease was wholly invalid and with- 
-out‘effect and it remained so until August 7, 1953, when the provisions : 
of section 6 of the Outer Continental Shelf Lands Act afforded the’ | 
means for making ita lease. Thus, the rights under. the two leases’ 
run from different dates. As will be shown, the Federal lease, at 
least, was not validated retroactively. | 

2. In addition to the fact, that the present, lease rights of the two. 
portions of the original lease run from distinctly different dates, there 
are several other differences | in the two. The State side portion con- 
tinues under the terms of the original lease as specifically provided i in 
the. Submerged Lands Act except for the primary term which is ex- 
tended in certain circumstances. But the provisions of section 6 of 
the Outer Continental Shelf Lands Act include the following addi- 
tional differences from the original lease terms: 


(1 ) In subsection ( a) (8) a royalty of not less than 121% per- . 


cent even if the original lease provided for a lower royalty. 
(2) In subsection (a) (9) an additional royalty equivalent to 
the unpaid severance, etc., tax imposed by the State, on the total 
_. production less the State’: 5 royalty between June 5, 1950, and the 
date of the act and an. eta alent royalty thereaiter. 


aGuines v, Miller, 111 U.S. 395,. 398. (1884) : Bradburn v. McIntosh, 159 KF. 2d 935, 938 
(10th Cir. 1947),; King v. Continental Casualty Co., 110 F. 2d 950, 951. (4th Cir, 1940). 5. 
Republic of China v. Merchants’ Fire Assur. Corp. of N: ¥.;°49 Fe *24 862, 865 (9th: Cir.: 
aeer I Restatement of ney: sec. 96. 
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“. Under aeeeaor oy. (10) t ie primary. ee or the lease, | 


aS. extended.must.terminate within 5. years froni August TORS. 


7 a the. terms. of the outer Continental Shelf land leases differ from: : | 
the former State leases : as well as.from the leases. cr -eated. by the Sub- _ 


ar | ; merged Lands. Act i im that they: have. different primary terms. and dif- 
_/« ferent. rates. of. Toy alty than: either. the former: State. leases or ‘the aoe 


5 : : Submerged Lands Act leases... 


8,, In. addition to.the fact: that. hese difers ences apie separate 
each: of. the. tr acts. into two. distinct. leases Congress has. specifically 
pr ovided i in section 6 (e). that the provisions referred. to and all others’ 
in section 6 be applied only to the. lands. on the outer ‘Continental 
Shelf. This appears to mean that from.and after. the date of the 


act. the Jease term shall be computed and the lessee shall pay to the 
er United. States all “rentals, royalties and other payment ”. including 
royalty in lieu of severance taxes due on the “area” (on the outer Con- — 

- tinental Shelf) without regard to the status of the area. situated. on. 
State land. Such a constr uction accords with the facts-as they. existed. 


’ 


The. obligation to pay. the State for the submerged lands i in ‘his lease 


-_ had. already accrued and the jurisdiction of. Congress over that land | = - 
_ had ended on May 25, 1953. - It could. only legislate as to the outer | 
a Continental Shelf part of the lease. As to that part, it could,” of 


course, have provided that payments to the State. on the portion now 
under State. jurisdiction would apply in satisfaction. of obligations. to 


ae . the United States It did not do so: Instead, in section 6(a)itpro- 


ceeded to amend the former State lease so-as to make it a different lease _ 


aS as. to royalty, date, and term than the State lease. and i in section 6. (e) ae - 
ee specified not only as to these changes but. also as.to operations and pay- 


. ments to. be made. under the lease that all provisions of the section _ i. 


| should apply. only to.the land situated on the outer Continental Shelf. | 


_ I conclude that: where: any, former State lease is situated partly on _ | 


| submerged lands of a:State and partly on the outer Continental Shelf, . 
the two. portions. constitute two separate: and distinct leases. It: fol- 
lows that the terms and. provisions of each, lease. are to be separately 
construed and applied, consistent with the gener ‘al rule. I Tiffany, 

_. Landlord and Tenant. (1912). page 7165, section 182 (e). (2) (b)... The 
situation. here is similar to one where. part of the lease title fails Jeav- 

ing only. a, part. of the land subject: to the. terms of the lease. © In-such 
- case the consideration a and rentals are pensboinerily: reduced i proportion: 


4Tt dia jn: fact provide hae Oe gens: nine 1 ihe’ ‘State 7 prior to a saa te of ‘the oe 7 


“would: be accepted as of equal effect as payments ° to. agencies of the United States but — 


| only. as-to prior obligations settled before: August T,-1953.°- This, however, had. nothing to. - 


“ “do: with the character of the right granted. :° It ‘merely::stated the conditions. that must be... . 
met. as a: ‘basis. for enone the. ‘holder: of the State’ leage. to. ee and biseuled: a lease. under a Z 


the act. 
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| ately.? This.means that delay rentals must be paid on the Federal lease 
in the proportion that the acreage of that lease bears to the acreage of 
the former State lease and that such rentals are due and. payable until _ 
such payment is no longer necessary by reason of pr oduction from the | 
_ Federal lands even though production has previously been obtained 
elsewhere on the State lease. When production is obtained:from the | 
Federal. Jands, the full royalty Irom. that. production. including: roy-- 
alty due in lieu of former payments of severance or other tax to the 

ee must be. made to the United States.. | 


J. Reven ARMSTRON Gee e 
a Solicitor. 


VALIDITY OF DESERT LAND APPLICATIONS AND ENTRIES IN ARI- | 
ZONA. DEPENDENT ON. PERCOLATING WATER. FOR RECLAMA- 
TION 


Desert Land Entry: Water Right ae 

- When Congress pr ovided in the Desert Land Act th at the right to use of water 
by the entryman “shall depend upon bona fide prior appropriation,” Con- 

°° gress used the words “prior appropriation” as words of art having reference 
- to the well- established doctrine of prior appropriation then obtaining. in the 
_ Western States and Territories. 


Deect Land Entry: Water Right 


, Whether water is. subject to prior appr opr iation as required in the Desert Land 
Act is a matter governed by State law. 


Waters and Water Rights: State Laws 


‘ Under the second opinion of the Arizona Supreme Court in the case 2 of Br istér 
vy. Cheatham, percolating waters are not subject to the doctrine of pr lor aD 
- propriation but only to the doctrine of reasonable use. _ 


‘Desert Land Entry: Water Right 


- Applications for desert land entries in Ari izona cannot be allowed, aa allowed 
desert land entries in that State cannot be patented, where the entries are 
sas ca upon percolnnne waters, for. reclamation. : 


M-36263, nn ei 8S" Pepeuary 28, 1955. 
| To THE Teneo: Bureau or Lanp MANAGEMENT. 


You have requested my opinion as to whether, in view of the deci- 
sion the cups Court of Arizona 3 in the case of Bristor v.G heat- 





$n eer if a et of the title to leased. property fails, the consideration for the — 
lease must be proportionately reduced. La. Civ. Code, sec. .2701;.B. D. ‘Wood & Sons. v. 
Pabrigas, 105 La. 1, 29. So.. 367. (1900). This. law would appear. to.apply..to.oil-and gas, 
leases ; see Lawrence v. Sun Oit Co., 166 F. 2d 466, 470 (5th Cir. 1948) ; a Lockwood. Ob 
Coe: ve Atkins, 158 La, 610, 104 So, 386 (1925) ; Carrol ¥. Boosahda, 51 So. 24 ‘936° (La. : 
App. 1951). In. West Virginia, loss of part. of the’ leased land. in Hope Natural Gas Co. v. 
Jarvis, 88 W. Va. 396, 106 S. BE. 889 (1921), resulted in a partial reduction in the rental. 
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ham, 15 Avis, 9, 255 Pp 9a 173 5 (1988), applications for desert’ land 7 
entries in that: State can be allowed or allowed desert land entries in’ - 
that State’ can be. patented where reclamation of the’ entry | 
: “upon: percolating water. — , | 
“As the term “percolating water” ig used in your ‘request. and this 
opinion, it means underground water which does not comprise or’ 
is not part. of an underground stream which has a. well- defined chan- 


nel and banks and a current. 
Section 1 of the Desert Land Act of March 3. 1877 (43 U.S.C, 1952 


ed.; sec. ce, 321), provides in part as follows: 


ee it shall be lawful for any citizen of. the. United States He to file a 
declaration Lamia that he intends. to reclaim a tract of desert land * * *- by con-_ 


. ‘ducting: water upon. the same: mR Provided however that the: right to. the. use: ‘of uf | 
— water by. the person’ SO condueting the same * ie * shall depend upon bona. fide a 


prior appropriation : :e a * and all ‘surplus: alee. over and above such actual 
4 appr opriation and use, ‘together with the water of all, lakes, rivers and other 
sources. of water supply upon the public lands and not. navigable, shall remain and, 
- be held free for the appr opriation and use of the public for. irrigation, mining and 

| manufacturing purposes ‘subject to existing rights. fs Stat. 377. dis — % 


The. answer to. your. question depends. upon. the inferprétation. ts 7 


= be. given. to. the specific portion of the quotation from the act..which. 


requires that “the right to the use of water by the } person sO conducting = 
- the same * * * shall depend upon bona fide prior appropriation.” 
«In California Oregon Power Co. y. Beaver Portland: Cement Co. 
295, U.S. 142 (1935), the United.States ‘Supreme Court held that a 
homestead patent issued in 1885 for land bordering on.a stream did’ 
not carry with it the common law riparian right to have the stream. 
~ flow-by the land.in its accustomed. channel: without substantial diminu- 


‘tion. This holding was. based on the Court’s interpretation of the — 
provision of section 1 of the Desert Land.Act, following. the clause just: | 


quoted. and beginning with “‘and.all surplus .water,”. etc... Although .. 
the Court was not directly concerned with the elas under considera- 
tion here, it discussed: at: length the background -of the Desert Land 
Act.and made a number of statements which are very illuminating. 
with respect-to the: point at.. issue: ~The more significant statements: 
follow: ; nad it 

Kor many years prior to the passage of the Act of July 26, 1866 * * * the 
_ right to the use of waters for mining and other: beneficial purposes in California. 

and the arid region generally was fixed and regulated by local rules and cus--.. 
toms... The first.appropriator of water for:a beneficial use: was uniformly § rec- 
ognized as: having the better right to. the extent. of his actual use. The common, 
_ law. with respect. to: riparian ‘rights: was not considered applicable, or, if SO,. 


only to a limited degree. * * * The rule generally recognized throughout the 
a and. ROTELLORICR: of the arid. aeons ‘was: “that: ene “acquisition: ‘of. Biba cby. in Fe 


nate As 
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prior appr sitnkion for a beneficial use was entitled to 0 protection. OR *, Te 154} : 
italics added. i 
* -* * That body [the. Goneeessi: abigroueniy understood that an enforcement of —_ 
the conimon-law rule, by greatly retarding if not forbidding. the diversion of 
- waters” from: their: accustomed channels; : would disastrously? affect. the: policy. of 
_ dividing thie ‘publié domain. into small ‘holdings: “and: effecting. their distribution 
among innumerable settlers, In-respect of the area embraced by. the desert-land: 
states, with the exception of a. compar atively narrow strip along the Pacific sea- 
board, it had become evident to Congress, a8 it. had to the inhabitants, that the 
future growth. and well-being of. the entire region depended upon a. complete. 
adherence to the rule of appropriation for a peneficial use as the excluswe 
criterton. of the right to the use of water. [P. 457; italics added. ] 
In the-light of the foregoing considerations, the Desert Land Act was DaREeCs 
and in: ‘their light it must. now: be construed. TB 158. I. 


These extracts from the Power Co. case a little doubt hat the 

rile of prior appropriation was a well-established doctrine of water — 
‘law in the Western States.and Territories at the time the Desert Land . 
Act was passed and that, when Congress provided in the act that the 
right to use of water by a desert land entryman “shall depend upon 
bona fide prior appropriation,” Congress used the words “prior appro- 
priation” as words of art having a clear and precise meaning. 

The. question then presents itself whether the. right to appropriate 
water for the reclaiming of a desert land: entry is ‘a matter governed 
by State law or Federallaw. The Power ¢ 0. case provides the answer. 
The Court stated in that case: . 


As the owner of the public domain, ‘the So srncne nocesesed the power to 
dispose of land and water thereon together, or to dispose of them sepa- . 
rately. * * * The fair construction of the provision now under review? is that 
Congress intended to establish | the rule that for the future the land should be. 
patented separately ; and that all non-navigable waters thereon should be re- 
served for the use of the public under We laws of the States and territories | 
named... EP. 162; italics added. ] 

Nothing: “we have said is meant to suggest. that: the: [Desert Landy act, as. we 
construe it, has the effect of curtailing the power of the states affected to leg- 
_islate in respect of waters and water rights as they deem wise in the public 
interest. What we hoid is that following the act of 1877, if not before, all 
non- -navigable waters. then a part of the public domain. became publicé..juris, .. 
subject tothe plenary control of the- designated: states, ‘including* those since 
created - out: “of the territories: named, with the right in each to’ determine for 
itself to what exent the rule of appropriation or the common-law rule in respect 

of riparian rights should obtain. * *.* The Desert Land. Act does not bind or 
“purport to bind the states to. any-policy. It simply recognizes and-gives sanction, 
in so far as the United States and its future grantees are concerned, to the state 
and local doctrine of appropriation, and seeks to remove what otherwise might 
be an impediment to its full and pneu operation. (Pp. 163-164; italics _ 
added, except to pene juris. oe ; 


a ‘The clause in section 1 of the act t conimencing with “and all surplus water,” etc. 


ae 2% 52 "DECISIONS: OF: “PELE DERARTMENT. oF THE INTERIOR. (62-1 De 


aa 


Ij is ‘cleus thew abit Shether: a ace per entry: in: co ean be 


Le “based upon percolating water depends upon whether, under ‘thé: Taw i ; 
of Arizona, Peteolating. W water is subject. to the doctrine of Pe ap- a 


. Propriseien. 


a Bristor- WV: nee supra: “Eo: aapecanis the. full prea Ponte of _ - - 
 . that:-case, a brief consideration: of the history of the Arizona ‘law on 


al percolating water is necessary. ~The first pronouncement by the Ari- a a, 


oe _ gona: Supreme. Court’ ot. ‘the subject. of. percolating -water apparently, “—s - 


. was in the case of Howards ¥. Perrin, 76 Pac. 460, (1904), aff'd 200.U. Sa 
we eg (1906): ‘In that case, the Court stated that ‘percolating water, as. 
distinguished from water in-an underground stream, belonged. to the 8 
| ee of ‘the soil. and-was -not. subject: to. appropriation by another... ~ 
+ In. Maricopa County UM unicipal Water Conservation Dist. No.1 


~ a al. v. Southwest Cotton Go. et al., 4 P. 2d 369° (1931), the Arizona 
eourt decided to treat: the: subject of: underground water as a matter 
of. first impression. In a lengthy opinion, the court concluded that. 
“our holding in Howard. v. Perrin, supra, that percolating subter- 
> ranean. waters were not subject to. appropriation, was and. still 3 18 the 

| law of Arizona” (4 P. 2d, at p. 376). 

' Then came the case of B réistor v. Cheatham. This was anaction by 
the plaintiffs to restrain the. defendants from diverting water which 


the plaintitts were: pumping from‘ domestic. wells: on: their property: : 


The plaintiffs alleged’ as a first count that the: defendants had:sunk a: 
nuinber of large wells on defendants’ property to a common source of 


underground water underlying the lands of both and were pumping 


and conveying the water three miles distant to reclaim other. land 
owned by the defendants, and'that this withdrawal of water was dry- 
“ing plaintiffs’ wells. Ina second count, the plaintiffs alleged that the 
waters from which their wells. were applet were taken from an 
naderground stream. _ The action was disnuissed on both comnts by me 
lower court. i. ee | 
| When: ‘the case came: before: the ‘Supreme: oe OF Arizons ‘the | 
cous: first -heldon J anuary- 12, 1952, that its ruling in: Howard: ve 
= Perrin was dictum and contrary to the Desert Land Act; it overruled — 
--that case and held that percolating: waters are subject. ‘A the doctrine 


of prior. appropriation. “Bristor’v. Cheatham, 240 P. 2d: 185 (1952). a 


A rehearing was granted, following which the court reversed itself « on a“ 
7 March 14, 1953 (255. P. 2d 17 3). “The court said: | oe™ 


‘The state of. Arizona. through: its legislature has aentAd: its poliey and loeat. oo 


a doctrine to the effect that. gr ound waters are not subject to- appr opr iation. It — 
: pecs the pu answer, Neeraiioey is: that a. feos a iaen to the use oF eround 


a ae 
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a waters Gaimot now be acquir ed and never ‘could. have: Beén: aciuired ander the law 
of: prior. appropriation, We hold, therefore, that. ‘such’ waters are not subject — 
to any lado of appr opriation. [255 P. 24, at. p. Baie italies added.) | 


‘The court went on to hold that the owner. of land svedleuie pet- 
-colating water has a right.to use the. water subject:to the doctrine of 
reasonable use,.as distinguished from the‘doctrine of correlative rights. 
Under the latter doctrine, a landowner: would: be limited to his pro- 
portionate share of the peccla ar water underlying his land and the 
lands of his neighbors. Under the doctrine of reasonable use, a land- 
owner may use, without any liability to-an adjoining user, as much of 
the percolating water as he can reasonably. put toa beneficial use on. 
his land even though it exceeds his pepouonne oe oF the water. 
See 55 A. L. R..1385 and 109°A. TL. RB. 895. io Boul oe 
It is plain from the two opinions inthe Benir. case eine hes doctiine 7 
of prior appropriation is diametrically opposed. to the doctrine of rea- 
sonable use. Under the ‘first doctrine, a prior appropriator acquires 
a legal right toa ‘definite quantity of water which cannot be diverted — 
by any subsequent appropriator even though the latter could put the 
water to a beneficial use. Under the second ‘doctrine, a prior user of | 
‘water acquires no. right to the quantity of water used. Any subse- 
. quent user of water, by drilling a larger well or installing a more pow- 
erful pump, can, without liability, drain him ay so long as the water 
is put to a beneficial use by. the subséquent user. = 
IT find it impossible therefore to interpret the clause in the Desert. 
Land Act which requires that “the right to the use of water * 7 
‘shall ‘depend upon bona fide prior appropriation” as encompassing the 
: doctrine, of reasonable. use as set forth in.the second Bristor opinion. 
' The Department’s regulations do not-.sanction. the allowance or _ 
patenting of a desert land entry which depends upon percolating water | 
which‘is subject only to the doctrine of. reasonableuse. ‘The pertinent : 
regulation currently i in effect (43 CFR 232 13;19 F. R. 9084) , which 
has been unchanged since its adoption. on May 18, 1916 i aah 474, AB 
LL.D. 345, 851), provides in part as follows: | 


Sec. 232.13 Bvidence of water rights required with application. N o desert-land 
application will be allowed unless accompanied. by. evidence satisfactorily showing 


ave either that the intending entryman has already acquired. by appropriation, pur- 


chase, or contract a right to the permanent use of. sufficient. water to.irr igate and 
reclaim all of the irrigable portion of the. land sought, or that he has. initiated: and 
prosecuted, as far ag then possible, appropriate. steps looking to-the acquisition of 
such: a right. # AT] applications not accompanied by the evidence above 
. indicated. will be Beles 


The requirement i 1n. the regulation i is fake that: an A aipleact: must ac- 
quire, or take steps to acquire, a legal right to the permanent use of 


-- 
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- sufficient ites to. seein his. entry. The : same. cepuement is: stated: hades 
in the regulation dealing with the submission of final acme ey CFR 


232.82; 19 F."R: 9086.) 
-As-we have séen, a. ‘uilowner hae no legal’ assurance of a. pepmanens 


‘ supply of water cander the doctrine of reasonable use. His “right” : 


to use percolating water, unlike the right of a prior appropriator, is 
always subject to: diminution or eoroenton bya. PUbeeauene user: o 
the water. >. 

It is my opinion, therefore; upon the base of the Desert Land Act 
and the second opinion of the ‘Giprane Court of Arizona in Bristor v. 


Cheatham, that an application for a desert land entry on land in. - 


Arizona cannot be allowed,and that.a patent cannot be issued for such 


an entry which has been allowed, where the enlry is 5 dependent upon - 


‘percolating water for. reclamation, a 


a. Revur ‘Maaond. © | 


ike! Solicitor 7 a 


: "APPEAL 0 OF ART PUGSLEY, D/ B/A ART PUGSLEY CONSTRUCTION co. 


wos 
oo “Decided 1 February 25, 1965. 


Se Contracts: ‘Substantial Evidence 


_ Where contractor on appeal has submitted affidavits tending to establish that | 
He. was not: responsible” ‘for the: incorrect installation of.a sewer, and. the 
_ Government: ‘offers’ no “counter: proof ‘of a substantial nature, ‘the’ ‘contention 23 


‘of the contractor mnst be bce a 


- Contracts : ‘Performance axe 


| . A Project Engineer assigned to. supervise the const detion of i a sewer > does not a 
- transcend his proper function when he assists the contractor in making the . A 
necessary preparations and computations in the laying out of the sewer after . ; 


it has been discovered that the original plans for the sewer were erroneous. 


Contracts : ; Additional Compensation—Contracts: Changes. 


- Where, in the construction of a Sewer, the original plans were discovered by- oe 
the Project Engineer, who was the active supervisor of the work, to be . 


ap erroneous, ‘and he was ‘allowed to revise the plans without any corrective 
~~. action on the ‘part of. the contracting officer who was remote from the job, 


oe ‘and”as Chief ‘Administrative ‘Officer. of ‘the’ Bureau” of Indian’ Affairs had : 


~ other numerous and important duties to perform, and the Project Engineer 
thereafter made an error in laying out the sewer, the contractor is entitled 


to additional. compensation for relaying part of the sewer in order to correct: | 


| the error, and a ‘Droper change order should be entered. 


BA} APPEAL OF ART PUGSLEY = = CH 
| | | February 25, 1985 : a 
BOARD OF CONTRACT APPEALS : 


- Arthur M. Pugsley, doing business as the Art re Construction | 
-Co., of Huron, South Dakota, filed an appeal, dated July 11, 1953, from 

the findings of fact. and fies of the contracting officer dated 
June 16, 1958, which denied the claim of the contractor for additional 
compensation i in the amount of $2,104. 77 as a result of being required to 
re-lay 621 feet of sewer pipe in the construction of a.sewer at the White 

Horse School, Cheyenne River Agency, South Dakota, oo 

- The contract for the construction of the school was.on U.S. ‘Stand 
ard Form No. 23 (revised April 3, 1942), and was dated May 29, 1952. 
Jt was made with the Bureau of Tadiaa Affairs, and required 1 the: con- 
struction of a school building and outside utilities at White Horse, 
— South Dakota, i in accordance with Specifications: No. 6-52, at a price 
for. the whole work of $55,812. | 
~The contract required the work to be commenced within 20 calendar | 
days of notice to proceed, and to be completed within 300 calendar. days | 
thereof. The contractor was given notice to proceed on June 20, 1952. 
‘The work was finally accepted as completed on. March 5, 1953. 

_ After the construction of the sewer had penance: it was. mae | 
‘covered by the contractor and George Eastman, the Project’ En- 
 gineer, that the plans for the sewer system were in error. The con- 
tour lines on the drawings were such that if.the septic tanks and 
the disposal lagoons had been located as shown, the septic tank and 
‘Manhole No. 6 would have been wholly above ground. On July 25, 

1952, the Project Engineer visited the Area Office of the Bureau of 
| Titian Affairs-at Aberdeen, South Dakota, and reported the errors in 


‘the plans to M. G. Hunt; ane Area Maintenance Engineer. On August. 
a 14, 1952, the contractor conferred with Eastman and Hunt with refer- 


ence to changing the plans-for the sewer. Changes in distances between 
the manholes were agreed on, and the contractor and Project En- 
_ -gimeer ‘were instructed by Hunt to make also the necessary changes 
in the invert elevations at the manholes, so as to maintain the neces- 
‘sary grade of the sewer. : | 
~ Under the drawings and specifications the grade of the sewer : Tines 
was to be 0.6 percent. As actually installed, however, the grades 
varied considerably, being 0.25 percent between Manholes Nos. 2and 5, 
1.93 percent between Manholes Nos. 5 and 6, and 0.7 percent herrea 
Manhole No. 6 and the septic tank. Thus the velocity of the sewage 
flow would be inadequate and sewage stoppages would. be inevitable. 
After it had been discovered that a portion of the sewer had been 


~ incorrectly laid, the Proj ect Engineer was requested to make a written — 


statement concerning the installation: of the sewer. His statement, 


~w 
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te hide aepéedirs: to’ have'been'made on April 29, 1953; ‘shove that he os | 
ee for the. laying out of the sewer after the errorsin the plans _ 
had been. discovered. He did so with the assistance of the contractor, 


but it was the Project Engineer who made the calculations of the - 
elevations from the offset. stakes. - However, the. Project. Engineer a 


_ Sestroyed the notes containing his computations, and the stakes them- — 
~ selves have either been lost or destroyed... The Project Engineer also: 


i admitted’ that during the laying of the sewer line “I did not. check to - 
-determine. whether or not. the sewer was laid the distance. below. ‘the. - 


i of. the. manhole offset: stakes.” St. was not. until. he had received | 


letters from Hunt dated August 27 and September 23, 1952, asking ee | 


for data. on. the sewer elevations, that he requested a Mr. Thorbers 


of the Branch of Roads, Bureau of Indian Affairs, to check the ‘die: | 


tances and elevations of the sewer line, and it was then discovered. that 


the grade of the sewer between Manholes Nos. 2 and 5 was too flat. . 
The Projert Engineer reached the following conclusion i in his state- ise 


ment: 


| my. computations and that this could have been the cause of the mistake in the 


In conchasion: I re like to say. nae iti is possible that 7 mode: an error ih _ : 


~ laying of the sewer. There As, however, no way in which this. can. be checked: — 


since the computations have: been destroyed. I believe however | that the un- 
“workmanlike manner in which the | sewer was laid could. also have heen oe 
cause of this. error. | = ; i ae ga ee, ek : 


‘The chronology of arene in he case is recorded principally i in. a - 


| ane dated November 20, 1952, from Hunt to the Area Di- _ 
| rector from which. it appears not only that Hunt was the : agency: offi- a 
cial supervising the. Project Engineer and the construction of the _ 


sewer, but. also that the. errors in the. original plans for the laying out 


of the sewer were reported to the contracting. officer in the central * is 


“office of the Bureau of Indian Affairs at Washington, D. c. in the 


_ monthly construction. report. for July 1952, which is dated: August’ 14, = 
1952, but which was not. actually . received until: August. 21, 1952. 1 i. 


However, one of the anomalous features of this case is that although | 


the changes necessary, to correct. the-errors in the original plans, were 
ordered, this was done by: Hunt rather than directly byt the contracting oa 

“fcr, and no formal. change order was.ever entered.’ To. besure,the 
contractor wrote. on Seplember 22,, 1952, requesting: a change | order oe 


4 Thus it is ‘stated: in a footnote to ‘Hie TOnOEE. - “Bxcavation completed for r septic tank oe 


oxidation pond;. ready to pour’ concrete on septic: tank, Lines: laid out -for sewer- ‘system. poe es 
Contours at. treatment: works ‘found: in error, distance: between: MH2 and. MHS: “shortened. BO. + 

ft, MH5 and MH6 shortened 40 ft and- from MH6" to septic “tank” shortened” 30" £t:to. 
meet’ existing. conditions’ and: avoid projecting septic tank ess above zeoand ‘eoritra actor gus Za es: 


eaneeeed. submit -propbaal. for. change. order. oe és 
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but the: deine. he- supplied i in his letter were ae deemed un- 
satisfactory,. and his letter was returned to him for correction. But, 


although no. formal. change. order -was entered, the parties all pro- 


ceeded as if the changes had been properly ordered by the contracting 


7 | officer. In a letter dated September 18, 1952, from. the Assistant. 


‘Area Director to the Commissioner of Indian Affairs, the changes | _ | 
the construction of the sewer were reported, and the “concurrence”. 
of the-central office was requested. That office responded by. reproving 
_ the:area office for not requesting a formal change order but no objec- 
_ tion was made to the making of the changes. | 
On October 27, 1952, however, after the errors in: the laying out of | 
the sewer had ‘been. discovered, the contracting officer did write to 
_ the contractor stating that the installation of part of the sewer line. 
~ “does not meet the requirements set forth in the contract drawings 


and, specifications,” and. directing..the-contractor:.to rectify - the condi: 7 


“tion. He was informed at the same time that a payment to him of . 
a, balance of $1,190.50 would be withheld, pending the reconstruction — 


- of. the ; sewer. In a letter. dated October 30, 1952, to the contracting a 


| officer, the contractor protested that. the sewer had been: constructed 
“gnder the constant direction and supervision of the Aberdeen Area. 


_ Office and its staff,” and that if any error had been committed it was 


- the fault of the Project Engineer, since it. was he who had computed 
the invert elevations. In.a telegram dated November 6; 1952, the con- 


. tracting officer reaffirmed his direction to the contr cae to proceed . 5 hee 
c 2 to Sore the sewer but promised to institute an investigation. to 0 St 
. determine the: responsibility for its-incorrect installation. a 


. In: his: factual. findings. and:.decision: the. contracting: officer. wider- : 
| took to assess the lage for the incorrect analletion of the. sewer 
‘between the contractor and the Project Engineer. He reached the 


ae general conclusion that the contractor had been at fault in. allowing 


the Project Engineer to usurp his responsibility for the performance | 


of the work, and in not reporting to the contracting officer that ae 7 


_ _ sewer could. not be constructed in accordance with the drawings.” 
As for the laying of the sewer in particular, he held that, although | 


the Project. Engineer had: computed the invert elevations at. which 


the sewers were to be laid, there was no evidence to prove that his 


computations were in error; that the Project Engineer had reported 


a; that, as the sewer. line. was being. constructed no batter boards had_ 
. been erected by the contractor, as they should: have been; and that 


__ the contractor had not followed the method indicated on the drawings a 
for laying the sewer. On the other. hand, the contracting officer held - 
| also that the mo ect HABEOCe had been at fouls “in not stopping ro 
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oi when: Fe was “obvicus: that: te ‘batter: Bolied’? andl ther’ ‘agitidmbats! oS 
~~ of the specifications were’ not’ being’ enforced, and: “rn not’ ‘checking 7 
the grade of the-sewer from the stakes as it was being’ Jaid.””* “However, es 
the contracting ‘officer ‘concluded that: it could: not be determined from 
the’ record ‘whether the error in laying ‘the sewer “was made by the 
eee Project Engineer rather than ‘the: Rca cara ‘and, _Merétore, be = 


a Tn his appeal’ ithe contractor "doimplaige that his contentions’ dre te 
| not: given: proper ‘credit while statements thade’ by. the ‘Project. En- a 


7 gineer were accepted as‘ truth’ although’ not: ‘substantiated ‘by’ any’ 
_ tangible evidence,” and reiterates that tHe faulty construction. of the _ 


‘wer: was’ ‘the result. of the Project Engineer's miscalculations, for 

~ which he had assumed full ‘responsibility. - “The ‘contractor. now ‘also. 

;. allege es, moreover, that the Pr oject Engineer checked the entire sewer 
i system. at least twice and then. order ed it to be backfilled. | Why; asks’ 
__ the contractor did-he order the sewer to be backfilled if it was “incor- 
| rectly laid? This question ° is ‘certainly highly pertinent, since ‘the 

: Proj ect. Engineer: would ‘har dly, direct the sewer to be backfilled, unless: 


he: assumed it to be: correctly laid, for the sewer: would ‘have ‘to: be 7 


uncovered again to be relaid, which would, of ¢ cour Se, entail. additional, = 


labor. 


Tn stipport of his appeal the contr jiator Mag 5 filed two affidayits with : 
_the Board. One of the affidavits i is by Loren J. Brunken, whose com- | 
pany, J. FE Brunken & Son, was the subcontractor on. the. sewer’. 
‘project. The affiant: bovroborates the contractor’ Ss: assertion, that: the | 
Project Engineer inspected ‘the sewer after it’ was laid, and or ‘dered 
it to be backfilled. He also adds: “It was. my ‘iniderstanding at the 


time that according to what Mr. Eastman said either Mr. Eastman 


had errored or that Mr. ‘Hunt’ had misinstructed Mr. Eastman in, 


7 laying out. the sewer.” “The other affidavit i 1S by Richard B. ‘Plate; . . 
a shovel operator for ‘the ‘subcontractor, “who operated. the power’. ‘ 
~~ shovel for the excavation of all the sewer. ditches on this project. This ~ 

: affiant not only deposes that the Project Engineer ordered the sewer 

to be backfilled after it “was laid: but that he gave the. instructions ee 


; for the. laying out of the sewer and placed the grade stakes himself. a 
age foe ‘memorandum addressed. to the Board the contracting officer i 
states that George Eastman, the Project: Engineer, is now. deceased, ee 


7 and that he himself has no information concerning the matters. cov= coe : 
, eS ered by the affidavits, but. that: in the interest of disposing: of the’ ap- 2 
-. peal, he is willing to stipulate that the Project: Engineer. “ordered. the 


7 backfilling of the original sewer ‘installation: P The Board, ‘therefore, ns eg 


4 : aid this as a fact. Moreover, 1 in view of the eee given. to the a 
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allegations of the contractor by other statenierits in the affidavits and 
the ‘absence of any ‘counterproof in behalf of thé Government, the 
‘Board must also find:as a fact that the: errors in the original installa- 
‘tion of the sewer were. made by the Project, Engineer. The Board 
: does not deem it necessary to decide in the circumstances of the pres-. 
ent case whether the burden‘of proof was on the contractor to establish. 
that: he was not responsible for the incorrect installation of the sewer. 
The contractor having offered some sworn testimony of a substantial 
‘ nature, the burden of proof—if it was on the contractor—shifted to 
- the Government, and: it has offered: ‘no~ satisfactory . counterproof. 
There is, to be sure, the failure to erect batter boards. That is stressed 
by the contracting oikcer but the grade of the sewer would nevertheless 
have been: wrong if the comptitations of the Project Engineer wore 
erroneous, and he himself has admitted this possibility. — 3 
There is a case decided by the War Department Board of nee 7 


Dt ‘Appeals that is markedly similar to.the present case: Spencer B. Lane 


Company, 8 CCF 269 (Jan. 8, 1945). In this-case the question was — 
_ whether the appellant contractor was entitled to additional compensa- — 
tion for rerouting a water supply pipeline arounda pond. The con- 
tracting officer held that the appellant had rerouted the pipeline for 
its own convenience, and denied relief. A Mr. Cunningham, super- 
intendent of the appellant, appeared before the Board and testified 
that he had not requested the change to be made, and that the pipeline 
had been rerouted at the request of a Mr. Rhodes, a field representative 
of the contracting officer. In reversing & the decision of the contracting 
officer, the Board declared: ae setae “Re 3 


a view of the fact that. Mr. ‘Conninghani, one of the parties atid was 
directly connected with the relocation of the water line, ay speared. pefore this — 
Board and vuunder’ oath denied that any request was: made by him for a relocation 
of the:line and stated that it was done solely. at the request: of the Government; 
| “the Board is. of the opinion that the appellant has sufficiently proved this of the 

-claim, and without further evidence to the contrary from the Government the 
Board is constrained to find as a matter of fact that the relocation. of. the line 
siround the pond between stations 72-+-00 and. 83-00 was ordered by Mr. Rhodes, 
a field representative of. the contracting officer, and, therefore, the appellant ig. 
entitled toa change or der to pay it for aly reasonable. costs which it-incurred by 
such relocation over and: above that which it would:have cost it to have placed 
7 the line directly across the pond as originally contemplated by the drawing. 


The original specifications having been j in error; and the attempt to 
revise these specifications without entering a change order prescribing’ 
exactly. how they-were to be corrected having led to further error, the | 


~ gituation. should now. finally be corrected: by. entering an: appropriate, - 


change order and by’ compensating the contractor for the execution of 
this work unless, indeed, ite can be said that’ the Project  Engineer’s ac- 


| tions v were wholly dnauthidrized: a the contraetor: was. at fault in fol: aoe 
7 lowing his directions... Such. was the: conclusion . of.the contracting ~ 
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_-officerbut? the: ‘Board: finds itself unable to. meoent the EERES on a 


Re they rest. 


.. Undoubtedly. ihe Projet Engineer re a more. active role in ‘the 2 
ee jeonstiiction’ of the. sewer than is customary. | But: it cannot be said | ae 
that the supervision of: a job necessarily excludes: any. participation — : 
in the actual operations. The. Project Engineer would certainly not 

be expected. to dig the ditch, or lay the pipe, but the making of the 
- necessary. preparations and. ccomputations- did. not go beyond: what. 
may, perhaps, be described as an active form of supervision. — ~More- — 


over, In view: ‘of the. discovery that the. plans for the sewer. were erro: - a 


neous, it cannot be. said that t there was no Justification for’ this form of. a 
7 supervision. ef sae 
_. As’ for-the: anthianity’ of: ‘the: “Piojeot Hnigineee- to’ sibs $68 ae eas 2. 
De tracting officer in the revision of the plans, and the execution of the © ~ 
-.. -work, perhaps he went ab initio somewhat beyond. the scope. of his au- 8 
-.. thority. Paragraph 34 of the. specifications provided quite.a-hier- “ 
archy of officers for the execution: of the contract: the contracting 
officer, who was the Executive Officer of the Bureau of Indian Affairs, Be 


- or his authorized. representative; the Chief, ‘Branch of Buildings : and 


oo. Utilities, i in the Bureau of Indian Affairs, or-his authorized represent- 
> ative; Area Chief, ‘Branch. of Buildings ‘and Utilities, or his author- 

ee ized ‘representative: and finally the. Project:’ ‘Engineer, described as 
_.“the-official assigned to the project to supervise the work under the 
contract.’ ee Moreover, the specifications themselves. were SO highly 


- articulated: that: “various: ‘arid: diverse: functions. were specifically. as-_ 


: signed to each of these officers i in various paragraphs. of the specifi- Saee 
— cations.? Whether « or not.this scheme was: strictly followed in-every 
as precise: detail; 1b: is. apparent that. the Project. Engineer’ was expected Sas 
_ to be the active supervisor of the work, and that his authority only 
i fell short of entering formal ele orders.* 3 As the contracting: a oF. cas 





‘ 216 3 is; however significant hat ‘the Project Engineer is goeiened specific duties as fre- oe 
7 quently as the Area Chief, and that the Project Engineer alone is. mentioned in connection: Teel 
- with the. ‘installation, of plumbing ’ and outside utilities. Thus, under “Plumbing,” para-; 
_ graph: 5,’ ‘deviations in piping ‘maybe made: with ‘the: approval of the Project. Engineer; 
under paragraph 8, the lines and. grades. of. pipe trench excavations are to be tested and. ~~ 
e : approved. by the: Project. Engineer, who. may: then order them. to: ‘be. backfilled. - And under ee 
“Outside Utilities,” ‘paragraph | 2e; ‘unauthorized excavations are: ‘to: be alled ‘in a a manner ore 
_ ppntoxed by. the Project. Engineer. ie Rien al 
8 The-Indidn: Office: Manual: Vol IV; Pt ¥, Ch, 3, "section: 308. 19; “thus: stated? ‘the ‘extent Bas 
. : of the Project Engineer’ 8 ‘Tesponsibility : “rhe Project Hngineer is’ the: Bureau’ ‘8: ‘representa=. ° ee 
o... tive on the work and it-is hig responsibility through his day by. day inspection of the work ~ 


and contacts with the-Contractor or his representative to insure construction of the project aa 


in’ accordance: swith: ‘the drawings and specifications.” - Among the: “major responsibilities” Was ve 


ae the. Project ‘Bngineer: are, listed ae ge saga of work, and: the: correction ‘of errors. 
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: February 25, 1958.” | | | 
cm ficer was removed : some 2, ,000 miles from the site‘of the fob, and as s the . 
_ Executive Officer of the Bureau of Indian Affairs had other numerous 
and important. administrative duties to pérform, the general super- 
vision: of the: White-Horse School: Project: which: 
area necéssarily. devolved upon the Aréa“Office and the Area Office, 
in turn, although exercising Some supervision..over the Project Engi- : 
neer, left the conduct of operations largely to him. In effect, the Area — 
Office, through Hunt, allowed the Project Engineer to reform the spec- 
‘ifications, and the contracting officer by failing to take effective cor- 
rective. action, would appear to have agreed to- -what had been done. 
. When, under. these. circumstances, the. Project. Engineer: erred 1 in lay- 
ing. ‘ouitithe sewer, the Government became bound to 0 pay. the necessary 
costs.of correction.t : ee " 7 : 
In order to clear the vecord, tie: case is ietiraed to the contracting . 
officer so that he may enter a formal change order. Such an order’ 
having been entered, the contractor should be allowed compensation © 
for the extra costs in relaying the sewer pipe.. The contractor has 
submitted a statement of costs but it is not verified, and such costs 
‘should be paid only upon proper verification. . If the parties fail to 


| ABree > the amount, the matter may. again. be referred. to the | 





/ Concrusion 


Tee pursuant to ‘the authority delegated to the ‘eed of. 
‘Contract Appeals by the Secretary of the Interior (sec. 24, Order No. - 
2509, as amended; 19 F. R. 9428), the findings of fact. md decision 
of the contracting. officer denying the claim are reversed with direc- 
‘tons 1; proce: as s outlined above, | 7 : | 


‘Tumovore u. Haas, Chairman, a 
‘Tomas C. Barcueror, Mu emer. 


| Wruram Saou, Membe er. 





-4Tn: General Casualty "Compa, of Awenea Yy. “United. Sielea. decided by the Court of 
“Claims (Now "47381, Jan. 11, 1955), svhich involved the question ‘of the authority ‘of a resi- 
dent engineer to act on behalf of.a contracting. officer, the court. observed : Tt would be 
inane indeed to suppose that the resident engineer was at the site for no purpose. We 
‘believe * * * that. the resident. engineer was the authorized ‘representative of the con- 
tracting officer.””’ See also. Dayton. Airplane | Ca, V.. United States, 21 .¥F. 2d 673, 681, (6th. . 
Cir. 1927), stressing factors of remoteness. ‘and emergency in authorizing action. ‘by an 
assistant to the contracting officer ; Koss Engineering Company v. Pace, 153 F. 2d 35, 48- 49 


- (4th Cir. 1946), holding that waiver results from constant disregard of contract provisions; -. 


and’ Modern Engineering Co., 8 CCE 360. (B. C. A., Jan, 29, 1945), holding that contracting. 


officer by permitting » interferences and cnemons. by other than rae officer ratifies 
their acts. 


-was-in'an isolated’. 


ed 3 
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5 GEORGE, AND JOHN. ‘ARKOOSH, VIVIAN, FSA re ee 
pa bee” “Decided February %, 1955. | 
ae Public Sales: Preference Rights.” 


as person who: owns: ‘land: adjotiiing ; ® single ‘Subdivision’ “ét's a et act’ cousisting ad | 
Of. tivo or “more contiguotis subdivisions: is an owner: of" land: contiguous to the 
Se one tract: within: the meaning: ‘of: section - 2455, Rev ised. Statutes, gr anting 7 
nace : owners. of. contiguous. Jand: a preference: ‘right. to. purchase isolated ‘tracts: Of 


| Baie for. ‘public sale, ‘not withstanding: that: his Jand does. not. adjoin. any. of a 


Oe the: other: ‘subdivisions weltlrint ‘the’ > bract. oe ee | ka are: 7. 


_ | . “able Sales: Award of: Lands 


- . Public Sales: Award of Lands. 


In a ‘division among cwanticting * pr ‘efier éiied right claimants. at ‘ignaa. ‘offered at- 


public sale, the land awarded need not. be contiguotis. to’ the = claimant’ so - 


‘privately: owned land, if: the awar 4 is. otherwise equi h le (ered 2 


_ Where a. tract of land has been : awar ded to: a Spider: at a. publie sale solely for 7 
the purpose of: giving the bidder a needed: outlet to a county road, ant it is. 


~ impossible: on ‘the. basis’ of the» evidence to determine whether an ‘outlet in Coe 


- fact is. needed and ‘whether the award made will give the desired outlet, the 
case will be remanded. for a deter mination of the facts. 


Allen. B. Weathers, Frank N. Har riley, A-25128 ey 2%, , 1949), overruled in . 
part. 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT ee, — 
Gos ane J olin: Arkodsh’ have. appealed: to tie: ‘Seorétary: of a : 


_ Interior from the decision of the Director, Bureau of Land Manage- 
ment, . dated January 26, 1954, which affirmed . the. decision of the 


a - manager of the land and survey, office at Boise, Idaho, awarding the 2 


i SUSY sec. 24, T. 1 S.,R. 15. E., and lots 1, 25 and 3, sec. 30, T. i Sy : 


a R16 E., B. M. , Idaho, to Vivian Bahr. 
: “These and otha lands: were offered at a eine salé held 1 April 13, - 
- 4953, ‘pursuant to the: application filed by Mrs. Bahr on March 31, 


| 4950, ‘under. the terms. of: ‘section D455: of the Revised Statutes, as” ee 


| gmended (43. U. Ss. C5: 1952 ed., § sec. 1171). “At. the'sale no other. bidders. = dig 
appeared and Mrs. Bahr was declared the highest bidder. ‘During the 
80-day period. following the date of the sale, two. additional bids were 


~ received from other adjoining owners, equaling the highest bid. ‘The — 


ae parties: were unable to. reach an agreement among: themselves as to a a 


oa division of the lands involved after having an opportunity to do so as 


. | “es provided by the regulations (43 CFR 250. 11 (b) (3) 5 19 F. R. 9117). 
. On J ‘uly. 10, 1953, the. manager made a. division of the lands applied i 
; for. “de n ‘addition to the 2 award to ‘Mrs: Bahr, he awarded the NAN EY, a 


ee Pee GEORGE AND. ‘JOHN, ARKOOSH. ET Aw. | 6S 
Oe February 25, 1955 — oe 
ieee. 25, T. L.S8., R. 15, E., to. Mrs, Lola, Schmidt and the ‘saianes of > 
the offered land—the NEYSEY,: sec, 24, T. 1 S., R. 15.E., the NI,NEY 
and. the NEYNW% sec. 30, T. 1S., R. 16 Esto the appellants, ch 
- ‘The. appellants state, and the. soe shows, that Mrs. Bahr i is not 
| the, owner of land. contiguous. to the S1481% sec. oA AT Ss. R.-15 E., 
and.that. this. land ‘merely corners. on and is. not. contiguous to ihe 


% other. land. awarded. to her. That land i is, however, contiguous to: land 


owned by Mrs, Bahr. ‘They, argue, in effect, ‘that when. a division. of 
lands ‘offered: for: public. sale. is. made- among conflicting, preference 
right. claimants: the claimants may be awarded only land contiguous © 
. to their private holdings or, at least, contiguous to other lands awarded 
: to them which.are, in tur n, ‘contiguous to their pr ivately owned lands. | 
_ The public sale lew under which the present sale was held provides 
"game ‘pert tinent part that.for a. period. of not. less than 30. days after the 


highest bid has been received, any owner or owners of contiguous land 
shall. have a pr eference right to buy the offered lands at such highest a 


bid pr ice, and where two or more persons apply to exercise such pref- 
erellce right the Seer etary of the Interior is authorized to make an 
equitable division of the land among such applicants. 

It has been held that under the public sale law one. who owns end 
contiguous to a single subdivision of a tract consisting of two or more 
contiguous subdivisions of. land offered for public sale is the owner 
of land contiguous to the entire tract.for the purpose: of asserting a 
preference right-to purchase the tract. Steve Black, James B arkley, 
A~24186 (Apr. 9 , 1946). 

- Where a par ty has.shown that he is: the owner of land contiguous 
to one subdivision of the tract, he has established. his. preference 
right to the entire tract, and thereafter his. claim to an equitable 
division of the land among conflicting. preference-right owners may 
_ be satisfied by the award of any part of the tract.if the award made — 
is equitable. It is not required, if the award is otherwise equitable, 
that the land awarded to him be contiguous to his privately owned 
and or to other land assigned to him in the award. ‘To the extent that 
- Allen FE. Weathers, Frank.N. Banded) 2 A-25128° (May oN, 1949); holds 
to the contrary, it is overruled. | 
‘Therefore, the award made in this case 1s permissible if it is ‘sup- 


7 ported by equitable considerations. 


The basis of the award of the S148 sec. 24 to Mie Bahr is minted 
to be her need for.an outlet to the west from her privately owned 
land. Mrs. Bahr’s need for this outlet i is not shown by the present 
record. Furthermore, it is doubtful that the award will meet that 
| nes if it, in fact, exists. 
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> dated August. 21, 1953, by. John H. Bahr, the husband of,Vivian,Bahr,. ~~ 

that: “itis necessary: for her tobe. awarded said-lands‘in order that’she® 

i. aie : may have’ an outlet. for. her: stock: on. the west: from. her above said. raed 
owned land: that a public county road comes to: the southwest corner 


: Te chould be noted that the aia statement i in the record i sondern - : } 
7 ‘Mrs. Bahr’ Ss need for an ‘outlet to. the west. is contained i in an affidavit. . _ 





a of the swiys wi, | sec. oA. ‘Twp. 4 Ss: , Rge. 15 E. B. MM.” There is 7 
ease nothing i in the record to ‘substantiate: this statement respecting Mrs, 0 


ea ‘Bahr’s needs. “Mrs. Bahr’s privately owned lands lie to the south and - : 


ze ocei to the. east ‘of the land in sec. 24... There i is nothing i in 1 the record: ‘to. ae 

Bs show. what outlet Mrs. Bahr: now uses for those lands. | a ee 

| Furthermore, there i is conflicting: evidence in the ae as. to where - eas 

- ‘the. county: road: ends.: Iti is impossible to: determine from. the: conflict" ae, 
‘ing evidence presented on appeal whether the road ends at the corner 


oot the sSwuswy sec. 24 or at a point Somewhere west of that corner. _ . 


ne If the latter is true, the award to Mrs. Bahr will not. afford. her the ns, 
outlet she seeks. | “Also, there is no ‘showing in the present record: that a 


- ‘Mrs. Bahr can use the S1481% sec. 24 in conjunction with her privately 


re ~owned land-and the other land awarded to her without committing | 


ny trespass in view of the fact that, the Sip8i4 8 Sec. 2h + only. corners: on. : | a 


the other land: awarded: to her. 


There is not sufficient idence in the record to ssipboid the’ awar a 7 7 
| snade. A further investigation of the facts should be undertaken to — 


ihe determine, first, whether Mrs. Bahr has a substantial need for an out- 


Jet to the west id: second, whether the award to Mrs. Bahr of the land = 


-insee. 24 will give her access to the county road. : 


- Unless a ‘determination can be: made: ‘that. Mrs. Bahr has: a 4 finite ae 


2 a nee for this particular: land. and: that. she can use it in conjunction eas 


with her other land, the award of the SYS sec. 24 to her does not 
appear to be in poco: with’ desirable land-use. Furthermore, ‘Mrs. ak 
_.- Bahr appears to. have received. a disproportionate share of ie: tract. i. 
oe Seo 43 CFR 250.11 (b) (3) 319 F. R. 9117. oe a 

- Therefore,. pursuant to the authority delegated to the Soligitor be 


oo ihe Secretary. of the Interior - (sec. 28, Order No. 2509, as revised $ At ee 


aye ek R. 6794), the case is remanded to the Bureau of Land Management 


te! ascertain the facts with respect | to Mrs. Bahr’ s need for the S14814 5 


_ Sec. 24, T.1S., RB. 15 E:, and with respect. to the location of the county _ : 
tn. Boad. and: for ach further action with’ respect to the award: made as Boy 
oe a ny be indicated after the > facts haveb been ascertained. < a 


ae | od. Reve Amstionc, 7 
:  Aoting. Solicitor, 
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"ASSISTANT DIRECTORS FISH AND WILDLIFE SERVICE - oo | 


| Reorganization Plans 


‘Reorganization Plan No. 3 of. 1950. removed : any limitations which dna provi- 
“sions of section 3 of Reor ganization Plan No. III, of 1940 may have imposed 
with respect. to the organization | through which functions paeune, to fish. 

or wildlife are to be performed. 


| Secretary of the Interior 


_ There is author ity in the Saeeatary: under Reor ganization Plan No. 3 of 1950 


- and his general authority to establish an organization to perform functions. 


a vested. in him, to establish the position of “Associate” or “Deputy” Director 
of ‘the. Fish and Wildlife Service and to provide that this officer perform 
| “such functions apes to fish : or wildlife as may be. deemed desir able. 


M3658 0 Sar 20, 1955. 


— Torn ADMINISTRATIVE ASSISTANT SECRETARY. 


Your memorandum of. August 26 advises that the survey team 
appointed by the Secretary to study the responsibilities and organiza- 
tion of the Fish and Wildlife Service recommended the establishment 
of a third position of Assistant Director but that in the process of 
| carrying out that recommendation it was discovered “that the law 
- provides that there shall not be more than two. Assistant Directors.” 

. You then ask “whether or not the provision of law pertaining to the 
appointment of the Director and Assistant Directors prevents the 
creation of the position of ‘Associate Director’ or ‘Deputy Director’ 
in the case of the Fish and Wildlife Service * * *” by the Secretary. 
Apparently the provision of law pertaining to appointment of the 


mie | ‘Director and Assistant Directors of the Fish and Wildlife Service to 


which your memorandum refers is section 3 of Reorganization Plan 
No. TIT, of 1940 (5 F. R. 2107). The pertinent substance of that — 
plan and its forerunner, Peoreemenen Plan No. IT, of 1939 (4 F. R. 
2731), are as follows: 

Reorganization Plan No. I, ‘section: 4, abeitons si and. | tf), 


ao effective July 1, 1939, transforred the Bursa of Fisheries in the — 


Department of Commeree and its functions, and the Bureau of Bio- 
logical Survey in the Department of Agriculture and its functions to | 
the Department of the Interior, to be administered under the direction 

and: ues ofthe Secretary of the Interior. - ee | 
“*For an opinion on the same subject see ‘the Decision’ of ‘the Comptroller General, dated | 


Mareh 1,°1955 (B—122827).. 
**Not released for Publication in time non inclusion chrouolen cary: 


840422—55- 
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| ‘Wiemann Plan No. 1, ‘séction 3, ‘effective J une 380, 1940, con-— 
— solidated the: Bureau of Fisheries and the Buréan of Biological Survey 


into one agency to be known as the Fish and Wildlife Service.in this — : 


Department. This section also provided that, “The functions of the | } 


consolidated agency. shall be administered. under the. direction. ‘and 7 


“: supervision of the Secretary of the Interior by a Director and. not,more 


than two Assistant Directors, who shall be. appointed by the. Secretary 


. t 


and perform such duties as he shall prescribe.” (Italics supplied.) 
‘The plan then abolished the offices of Commissioner and Deputy Com- 
‘missioner of Fisheries and the offices of Chief and Associate Chief of 
‘the Bureau of Biological Survey and transferred their functions to a 
the Fish and Wildlife Service. -— | ok 7 
-- Tt appears that one of the. purposes of SsOrion 3. of ‘Reorganization 
Plan No. ITT, of 1940, was to provide for the administration of the 
Fish and Wildlife Service by a Director and two Assistant Directors 
and that, under that plan, it would not have ‘been proper to create a 
position of another principal officer, such as a “Deputy” or an “Asso- 
ciate” Director. However, it is my opinion that, because of the author- 
ity conferred upon the Secretary by Reorganization Plan No. 3 of 
1950, section 8 of Reorganization Plan No. ITI, of 1940, no longer con- 
stitutes a limitation upon his power to poe for the performance 
of any function relating to fish and wildlife. 7 SB 
_ Reorganization Plan No. 8. of 1950 ca R. ae ee in i part | 


as follows: 


_' Section 1. Transfer of funnetions to the Secretary. (2) Except as otherwise 
provided in Subsection (b) of this section, there are hereby transferred -to the. - 
Secretary of the Interior’ all functions of all other officers of the Department of 
.the Interior and all functions of all agencies: and employees of ‘such Department. 
, wo eS ; * eo a ee Le 

- See. 2. Performance of functions of Secretary. The Secretary of the Interior 
may from time to time make such. provisions as he shall deem appropriate _ 
authorizing the perfor mance by any other officer, or by any agency or employee, 
‘of the Department of the Interior of any function of the Secretary, including any 
function transferred to the mecrotary. by the prov sine: of this reorganization 
pian. | e, ; a a a fae: 

my at re oo a ae oR os es 
_ Sec. 5. Incidental transfers. The Secretary. of the Interior may: from time. to 7 
time effect, such transfers within the Department: of the. Interior of any of. the 

records, proper ty, per sonnel, and unexpended balances (available or to be made 





ie 1 The Secretary’ 5 power under ‘Reorganization Plan. No. 3 of 1950. with ee to any _ 
. authority vested by statute in a subordinate after May 24, 1950, the effective date of. 
of 


re ae I 


“60L D. 448° (1950). 


Reorganization. Plan. No. 3. of 1950, is not under consideration here. _ See Solicitor’ 'S 3 Opiilion, Agia gate © 
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available) of appropriations, allocations, and. other funds of sich Department 
-as he may deem MeceSaTy in order to carry out the pe OunRIOUS of this reorganiza- 
tion plan. . -- 
‘The only fatto aespad from the aeration of section: q oft 
Reorganization: Plan No. 3 of 1950 were those of hearing examiners _ 
under the. Administrative Procedure Act and those of the Virgin 
~ Islands Corporation and its Board of Directors and officers. It is’ 
plain, therefore, that these provisions transferred to the Secretary all : 
of the functions of the Fish and Wildlife Service and of its officers 
and employees and empowered the Secretary either to perform any of 
these functions himself or to provide that any of them should be per- 
formed by an agency of the Department other than the Fish and Wild- 
life Service or by an Officer or employee of the Ppanens who 1 1S not , 
in that Service. — : | 
The authority thus conferred upon the Secretary by Reorg anization 
Plan No. 8.of 1950 is patently incompatible with the requirement of 
section 8 of Reorganization Plan No. III, of 1940, that.the functions 
of the former Bureau of Biological Survey and of the Bureau ‘of 
Fisheries be performed through the Fish and Wildlife Service under _ 


the administration of a Director and two Assistant-Directors. There-. 


fore, in my judgment, the later reorganization plan has removed any 
limitations that the earlier one may have imposed with respect to the 
organization through which functions 8 relating. to fish 0 or wildlife are . 
to be performed. | | ves 
~ Reorganization Plan No: 3 of 1950 was ‘one of Six similar elas. 
which were submitted to the Congress at the same time and which 
related to the Departments of the Treasury, Justice, Interior, Agri- 
-culture,. Commerce, and Labor, respectively. The conclusion to 





2 The President sapmiteea a message to the Congress covering 21 reorganization plans, - 


including Reorganization Plans Nos. 1 through 6 (H.. Doe. 508, 81st Cong.).- He also 


submitted a special message on Reorganization Plans Nos. 1 to 138 of 1950 in which he - 


‘dealt with Plans Nos. 1 to 6, inclusive (H. Doe. 504, 81st Cong.). No resolution to 
disapprove Reorganization Plan No, 3 (Interior) was introduced in either House of Con- 
gress, but the Senate- Committee on Expenditures in: the Executive Departments reported 
favorably on the plan (S.. Rept. 1545, SIst Cong.). The situation with respect to Plan 
No. 2 (Justice) was similar—see S. Rept. 1683. Resolutions .to disapprove four of the 
plans were introduced in the 81st:.Congress. Citations. to resolutions: upon which action 
was taken, the. reports of committees; and the debates. on the resolutions follow :, . 

- *” ‘Reorganization™ Plan ‘No. 1- (Treasury)—S. Res. aa Ss. Rept. i518, 96 Cong. Ree, 
- . 6891-6898. . 

. Reorganization Plan No. 4 (Agriculture)—8, Res, 263, s. Rept. 1566, 96 Cong. Ree. ae 
_, 1225-7235. —. a 
- Reorganization Plan. No. 5 (Commerce)—8. Res. 259, S.-Rept. 1561,- 96 Cong. Rec. 
6769-6770, 73838-7396, 7475-7480; H. Res. 546,'H. Rept. 1976, 96. Cong. Ree. 7266-7274. 
Reorganization Plan No. 6 (Labor)—H. Res. 522, H. Rept. 1907, 96 Cone. Ree. 7241-. 
7266; no S. Res., 8. Rept. 1684, 3 
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= which L hace come. is, T Pelieve;-c¢ consonant: aie ee views ee “ . 


in connection with the congressional consideration. of these: “plans... 


oo Both the supporters and the opponents of particular plans appear to. . 
-. have agreed that one of. their purposes -was to vest in the heads’ ae 
‘sd uthe® respective. departments ; a considerable power to make changes in 
_ organization... ‘Thus, the unfavorable action taken on Reorganization oe 
~~ Plan No. 1 rested on the conviction that the Secretary: ofthe Treasury... 
would be’ authorized -to control the Comptroller of the Currency and 
| ot 6G: transfer : any functions: of his bureau.. The report and debates on . 


im a ‘the resolution. disapproving Reorganization, Plan No. 4 indicate that ed 
7. this plan was defeated because it was thought to confer too broad’ a ene 
"power to'reorganize the: Department: of Agriculture.” Those who.op- 


sae . com : wildli fe e as smay be deemed | desirable.. 


2 : : _. posed Reorganization Plans ‘Nos, 5. and. 6 did. not. contend that the. - ce 
/ plans would not give the heads of the respective, departments broad) > 


authority with respect to the Patent Office and the Wage and Hour -- sgl 

_ - Administrator; they sought: disapproval. of the plans because they = 
“believed that the authority contained in the plans ought: not to. be ae 
_ extended to. the Patent. Office or to the Administrator. od re 

- Accordingly, Tam of the opinion that, pursuant to: Aecrusiiaaton Qa 


7 2 Plan: No. 3 of 1950, and i in the exercise of his’ general authority to. oo 
provide. an: organization to® perform. functions vested in-him (So- 


- licitor’s: Opinion, 60 I. D. 1. (1948)), the Secretary may. follow the oe ; 


.. recommendation. of the:survey:team, establish. the position. of “Asso- — ee 


ciate” or. “Deputy” Director of the Fish and Wildlife Service, and i —— : 
_. provide that this officer perform. such. functions Relating. t to. fish. cae ts 


o Reom, Aone 


es Solicitor. ‘ os - 


ire yes =: "HENRY 8. ‘MORGAN 
- 826097 = | Decided March hs 1955. 


: ne oil and Gas Lene: Tands Subject to Leasing - 


“Where an application. for an, oil. and: gas iease ‘on. yeuuiced. ands: is. 5 rejected a as r i . 
te _ to part of the land: on the: basis that such. Tand. is: privately. owned: and, on.” | 


ae F appeal, ‘the appligant: submits: evidence. that: ‘ore’ tr act. applied: for. is: owned ss is a 


ie he ; 2° by. the: United - States,the case will: be remanded for. consideration of the ae 
ie evidence that the tract is available for: ‘leasing. : = See eee 
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Oil and Gas Leases: ‘Applications. 


An application for a ‘present inter est oil and gas ‘eases on - acquir ed lands ig . 
| " properly rejected where at the time when the application was filed the United | 
: | States owned only a future interest 1 in the oil and gas Bepoat:, na 


1A Oil and Gas Leases: Applications 


. A defective application for a future interest oil and gas fence: on aciuirsd. lands a 
which are subject only to future interest leasing when the application is filed | 
; cannot support’ the ‘issuance of a° ‘fresent’ interest: ‘lease following the yeene . 
of the pr esent mineral r rights in the U nited States. | 7 


“ APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


"Henry s. ‘Morgan has taken an appeal to the Secretary of the Ti | 
terior from a decision of February 10, 1954, by the Chief, Branch of | 


_ Leasing, Division of Minerals, Bursa: of Land Management, which 
rejected Mr. Morgan’ S application for a noncompetitive oil and gas 


lease on acquired lands. Mr. Morgan has appealed from the decision. 
of February 10 insofar as it rejected his application for the following | 


‘lands: NEYNWY, sec. 4; SWI4SW1, sec. 18; SEYNWI4, ve 


NEYSW, sec. 28; EYUNEY, sec. 29 ; ; WNW, sec. 31, T. i s, Rk. - 


7 12 W., St. Stephens herding. ‘Missisaippi. - etd 
The application was rej jected by the Bureaw’s ene as to the Yee 


3 NEYNW'4 of sec, 4 (8.5 acres more or less) on the ground that the — 
“:  Jand was privately owned and not subject to leasing under the acquired 
lands leasing law. Mr. Morgan appealed from the rejection of his 
application for this tract nid: submitted a photostatic copy of a deed — 
of September 16, 1936, between Batson & Hatten Lumber Company. 


and the United States Government by which this tract, among other : 


_lands, was apparently conveyed to the United States. ‘There is noth- 


ing in the record which contradicts the evidence submitted by the ap- ee 
co pellant indicating that this tract’ has been subject to present interest 
_ leasing since before the time when the appellant filed his lease applica- 


tion, and the case will therefore be remanded to the Bureau of Land _ 
6. Management ‘for eipaaaiacey of the decision re] jecting the. applica 7 


tion as to this tract. 


The remaining lands involved: in this appealad are a batt of. the DeSoto . 


os . National Forest and are subject to leasing i in accordance with the pro- _ 
_ visions of the Mineral Leasing Act for Acquired Lands (0U.8.C, 
1952 ed., secs. 352-359). These lands were conveyed to the United a 


States by a deed dated December 29, 1941, fro om n the Bond Lumber Com- 7 
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. | pany. The conveyance was: Eeuijeet iG outstanding designated: nasnenal m 7 : : 5 


as 


__ deeds and leases, and the deed reserved to the. grantor, its successors and 


ae assigns, the oil and. gas in ‘the lands for a pr imary period ending onJuly — 7 
~ 1, 1952 (the termination. being subject to.a qualification. not. here. rele- 


vant). The interest of the United. States i in the lands prior. to J uly ae 


1952, was subject only to future leasing, as ownership of the oil and gas : ge 
did net: become aaaune until after: the oo of the reservation . “26 

Rae 0 ‘the deed. ase 
>. When Mr, Moran filed his ipilicution on ‘April 8, 8, 1952, ‘the ee 


: a here under consideration were subject only to future ‘interest leas- 
ing. At the time when his application: was acted upon by the Bureau, — 


2 aoe applied. for. (except. the tract in sec. 4) because,. on. April 8, 1952, Hee 


~ the future interest had- become a, present .possessory interest, and. the : 
‘Department: could i issue only, a present, interest lease on the lands. . ~ 


‘The Bureau’: § decision rejected Mr.. Morgan’ S application for all ‘the : 


when the application. was filed, the United States had no present Ione a 
 ble-interest in the lands. - “The. decision treated the application as. be- 


“ing ¢ one for other than a- future interest, | i. e., as. a present. inter est lease | 7 


gee application, and stated— 


“In accordance with long-established rates and resulavions of ‘this: sonice an oil 


. - gud gas lease application, other than for a. future interest, cannot. ‘be favor ably © 
mie considered for any lands in which the United States does not have a. vested. in- 


oe “t terest’ in the minerals at the time of the filing of the application, and no priority 


Of filing can be accorded such application, notwithstanding the fact that the title 
to the minérals: may have become vested brik ior. ‘to. ‘the: peaucud of ' ‘the offer, ae -_— 


ee 7: Tease. 


-_ Mr. “Morgan? Ss aiid did. not adie awhothier i it was: an. applic oe 
oe for-a future interest lease.or.a present interest lease. Ifitwas 
“BS intended to: be‘ an. application for a present. interest. lease; as'the Bu- 
-. reau assumed, it was properly rejected. because, at the time when it 
“was filed, the Unitad States did not have a-present. mineral interest to. 
_ Tease. It has long been the practice of the Department to reject appli- 
cations for oil and. gas. leases where: the lands applied for were not : 7 


as available for: leasing at the-time the applications were filed, whether = 


- because - the lands were withdrawn or otherwise. closed to leasing: . 
or Kenneth A. Araas, A-26672. (April 28, 1953); George B. Friden, 
 A-26402 (October 8, 1952); D. Miller, 60 I. D. 161 (1948)..TheDee 
partment has refusad: to suspend such applications pending the. resto- 
ration of. such lands: to: rae co ed se Autels, 6 a iL D. ae 515 De 7 


| . (1981) Dd. a a iad a ee 
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ane ‘Mr. ioe S ‘application was. intended to bas an eee for 

. future interest lease, it did not comply with. the requirements for 


applications for future interest leases. The oe ets (43 
CER, 1953 Supp., 200.7) provided: ke 7 


{b)} Applications for leases for future mineral interests, including future: frac: 
tional interests. A future interest lease, whether the future interest of the 
United States is whole or fractional, will be issued only to an applicant who 
shows that he owns all or ‘substantially all the present operating rights" (either 
asa mineral fee owner, oil and gas lessee, or as an operator holding these rights 
under an oil and gas lease) in the lands covered by his application. If the ‘appli- 
cation is made by one claiming ownership of the present mineral interest, it shall 
also be accompanied by a certified abstract of title,.going back to the. title of the 
predecessor in interest of the United. States who created such. mineral interest, 
showing such ownership. If made by. some one who holds the leasehold or the 
operating rights under a lease to the present mineral interest, it shall, in addi- 
tion ‘to the abstract of title, also be accompanied by three certified copies of the 
lease, or other contract under which such rights were acquired from the owner 
of the present,mineral interest.. In lieu of an abstract a a of title may 
‘be furnished. . 

Mr. Morgan made no awe of any kind that he either owned or 
controlled all or substantially all of the present operating rights with 
respect to the oil and gas deposits in the lands covered by his appli- 
cation. Consequently, his application was defective if considered as 
an application for a future interest lease at the time when it was filed. 

In this respect, the present case is distinguishable from the cases of 
S. J. Hooper et.al., A-26861 (March 12, 1954), and 8. /. Hooper, 61 — 
I..D. 346. (1954). In those cases, Hooper also filed applications for 
acquired lands oil and gas leases at a time when the United States had 
only a future interest in the oil and gas deposits. Like the Morgan 
application, the Hooper applications “did not indicate whether they 
were for present interest leases or future interest leases. The applica- 
tions were not acted upon until after the interest of the United States 
: became a present interest. Thereafter, present interest leases were 

issued to Hooper. Subsequently, they were canceled by the Bureau of 

‘Land Management for the reason that, at the time when Hooper filed 
his applications, he was not qualified to hold a future interest lease be- 
cause he did not own or control the present operating rights in the oil 
and. gas deposits. . The. Bureau’ S decisions were reversed by the De- 


1The regulations of the Department in effect ak the time. did: not. require that an supilade 


tion be designated as a future interest lease application or a present interest lease ~~ 


application (43 CFR, 1953 Supp., 200.7; 43 CFR 200.5). 
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me Satnent fe the. reason that the provisions of 43 CFR, 1953 ce . : 


200.7 (b), ‘quoted above, had not yet been adopted at the time when'the — Cae 


- 7 Hooper applications were filed and that his applications were in full - ee - 
_.. compliance with the regulations at the time they-were filed. age 


. The question then: ‘arises as to whether Mr. ~Morgan’s S ecblicaa: | 
although defective as a future interest application, lost its infirmity 


on July 2, 1952, when the mineral rights vested in the United. States, 7 ate 


and thereafter formed a valid basis for the issuance of a ‘present. in- 


ee terest lease. - The: answer to this lies in the departmental decisions pre- _ 


.. viously cited which hold that applications for lands not then available _ 

for leasing will not be suspended. to await the restoration: of thelands 
to leasing, at. which time such applications, if they were then filed, 

- would be valid. applications. | “See also Z. N. Hagood, 60 I. D. 462° 

: (1951)? 2° 'To hold that a defective future interest application, which ae: 
~~. should have been. rejected, becomes sufficient, to give the. applicant a 


priority: to a present: interest lease once the present. interest vests In 
the United States would be to give. the applicant an unwarranted ad-. 
vantage: over other applicants for a present. interest lease who properly. 
wait until the’ present, interest. vests before filing their applications. 
For these reasons, it 18 s concluded that Mr. Moreen 8 pplication y was 
_ properly rejected. fe ae > 
.. |. Therefore, paetead to the’ authority delegated to ie Solicitor by 
the Secretary of. the Interior’ (sec. 23; Order No. 2509, as revised ; 


17 FR. 67 94), the case is remanded. for further consideration of the 


application as to the NEWUNWI sec. 4, T. 1 S., R. 12 W., and the de- 
cision of the Chief, Branch of Leasing, Division of Minerals, Bureau _ 
of Land Management, is affirmed with Sia to the rest a the land | 
involved i in this ae | it, Be ees ate 


Hh Room Keun 
‘ _ Acting S clicitor. 


care In the Hagood case, Pa junior - application for, a: lease was not. rejected. after a Tense ~ 


‘ was issued pursuant. to a senior - ‘application. _ Subsequently, the lease was relinquished - ‘7 a 


and the lands were reopened to leasing. A Jease. was. then. issued: on the-basis of the | 


| ~ suspended junior. application. . ‘The Department held. that there “Were nos grounds | for 


 “eanceéling the lease. The Department stated, however, that im accordance with: estaplished 


administrative practice, the junior. application: should. have been rejected : “once | the first — a 

. | tease was issued. In- the present Case, of course, a lease has. not yet been. issued to Mr. = 

-- Morgan. It is to be noted, too, that in the Hagood eis the Junior. application ¥ was snot. A 
iy Je defective aynicaows at ‘the time it was filed. “4 geek eae ee | 
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| ace = = Decided March ”, 1955. 


; Oil and Gas Leases: Extensions. 


- An application for.a j-year extension of a ion eornatitive oil ana gas lease 


must be rejected where the application was not filed in the land office wilin - 
a period of 90 days prior to. the expiration date of the lease. _ , 


| Oil and Gas Leases: Extensions—Applications and Entries: Generally 


| Where an application for a 5-year extension of an oil and gas lease is addr essed a 


_» to the home address of the manager of the land office and received by him. _ 


after business hours on Friday, the application will not be considered filed 
until such time ag it is received by the land | office on the following Monday, 
zo ae ees in which the appneanon can be filed. . | 


ee “APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Rep: ‘Childress has. eppenle Home the dadicen of the eae 
Director, Bureau of Land Management, dated April 28, 1954, which 
~ affirmed the decision of the manager of. the Santa Fe land on survey . 
office dated March 4, 1954, rejecting his application for a single ex- 
tension of his noncompetitive oil and gas lease Las Cruces 063921 

| for the reason that the application was not timely filed. i ic. 
The record shows that Mr. Childress was issued the lease on March 


— -1,1949, for a period of 5 years, and therefore the primary term expired 
on Sunday, February 28, 1954. On Friday, February 26, 1954, an 
application for a 5-year | extension was mailed to the manager ms the _ 


Santa Fe land and survey office at his residence address. The postal 


~~ marks, on. the letter. indicate that it was. received. in Santa Fe at. 


5:30-p. m., Friday, Febr ‘uary 26, 1954. The land. and survey office 


closes at 5 p.m. ‘The letter was deliver ed to the manager either on 


Friday evening or during Saturday morning; February 27. He ap-— 
parently kept the application in his possession until Monday, March 1, 
1954, and then stamped it “received” at 8:29 a. m., on Monday, March | 
ie 1954. On Monday, March 1, 1954, 26 offers: Poe leases were filed 
simultaneously in the Santa Fe land. and survey office oy ne lands | 
covered by the Childresslease, | 

Section 17 of the Mineral Leasing Act, as amended (30. co S.C. 
1952 ed., sec. 226), under which the lease was issued: to the appellant, 
4 read in pant as follows on the expiration date of the Childress lease : 
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“opan the. expiration of the. pr imary jan of any y noncompetitive: lease: main- : 


“tained in accordance with applicable statutory: Tequirements and regulations, | -_ 
the record titleholder thereof shall be entitled to a. single. extension of the lease, ; 


unless: then’ otherwise provided by law, for such lands covered by it as are not 
on the expiration date of the lease within the known. geological structure of a 


we 


: | producing . Oil or gas field or withdrawn from leasing under this. section, Btn * nN 7 7 
No extension shall be granted unless an application’. therefor is filed by the. ee 


record. titleholder within. a a tolage of. ninety. a prior. to such, expiration. : 
date. a Re cer ee a a ee is Se tae ee Ve 


“It is ‘the contention. of the appellant ee since the application’ was.” eee 


actually received. by. the manager: at: -his. home. prior to- midnight: - 


ate: February. 28,.1954, the application should. be considered filed on.time. 


This presente. the question, whether. an: application. can. be. considered 


‘to be filed-when. it: is received ‘by. as ey oe at his. an and eo : 


7 outside of ‘office hours. 

_ Many years ago it ‘ap parenly was a ‘common. ii BNR for the regis- 
ters and receivers (now managers) of the district land offices to accept 
applications outside of office hours and away from the office. This 
practice was early frowned on:. ‘Thus, in-instructions issued.on Sep- _ 
tember 4)..1884,-the Commissioner of the General Land Office stated: 


The duties of local officers. are to: be discharged: in their respective ofieets and: 


during the hours. devoted to public business... Lae ae ae ed - 7 
ea es tas ae ae ae ee ce : we a ete eee Creer ey 


Heeistens.: and receivers anaive no authority. to administer oaths and: ‘aiiiyma- 
tions generally, nor are they authorized to-do. public business. pr ivately. or iD 
chambers. Their place of business is the land office, and. their. pusiness. with 
the publie must be conducted openly, publicly, and iepees and not brivately 
or in secret or other wise irregularly. [38 L. D. 108. J. 

See also Clewell and Marsh, 2 L. D. 320 (1884) ; J porion v. Winter, 
5 L. D. 694 (1887); and Sears v. Almy, 6 L. D. 1 (1887), in which’. 
applications handed to the local officer on the street and at. his home 
and accepted by’ him were held to be valid applications: ‘These | 
actions’ occurred prior to. the issuance of the September 4, 1884, 

instructions. a | 7 . 

“After the i issuance of the insencrone. the rulings of the Departiviant 
with. respect to applications received outside of office hours » were not. 





phe departmental ‘regulation. (43. CFR. 192. 120 ; 19. FR. R. 9018) issued. ‘pursuant, to 
ee this statutory provision provides in: part: . ; ' 
.“The record. ‘title . holder of any noncompetitive ‘pase: to nay, oe ‘fling 
his. application therefor within the period of 90 days prior. to the expiration. date a 
- of the “lease, ‘obtain a single. extension. of: the. peer term. of the - lease 10r, an. 
tere additional five ala rea le See ee 
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consistent. aes i oi. W. Wicholson, 9L, ‘D. 4 “ (4889) ceo v. me | 
way et al, 92 Lh ‘Dd, 242 “(1896) ; McDonald et.al. v. Hartman et al., 
19 LD. B47, 'bbA (1894) 5 and.’ Giroux. v. Scheurmon, 23 L. D. 546 


(1896). Th the last case cited, an adverse claim Bee an. applica-. 
last) ‘day ceed for filing such claims. - it was rejected ‘by the. 
register.as being filed out of time... The. Department: held that, while 
he could have refused to accept and. file the claim, he did not. do ‘so. 
and the claim would therefore be regarded aS timely filed. 

_ On October 25, 1922, when.the same question was presented. again, 
i. e., whether a Jand. office could accept an adverse claim after the 
closing. hour of 4:30 p- m. but before. midnight of the last day for 


> filing, First Assistant: Secretary Finney. directed. that such a: claim, 


should not be. received or accepted. 49 L. D. 326,. ‘He referred to a. 
circular issued. on January 25, 1904, which provided: © 5. 2 
+ Applications to: make entry can not. be received by the eauintae or receiver aie 
of office. hours, nor. elsewhere than. at their. office, nor can. affidavits or: proofs be 
taken by either of them except in the regular and. public. discharge of their 
ordinary duties, . 

He also referred to the inattnetions ‘esuedia on- Laces. 4, 1884, and 
: the statement in Géroua v. Scheurman, supra, that: local officers can. 
refuse to accept adverse claims tendered outside of ollice hours, and 
said: | ae : Oe oes 
7 From the foregoing it is apparent that all local - land office Gasineay: sould 
be transacted at the land office and during office hours. only. If. applications or . 
adverse claims, or other papers, | are received or. accepted by the. local. officers 
outside of the office or after office hours, an opportunity is presented ‘for the 


exercise of favoritism and partiality which might lead to-much mischief and 
afford g1 ‘ounds for questioning the. integrity of the service. 49 L.. D. 327. }. 


~The regulation of J anuary 95, 1904, has remained i in effect without 
any change (except to. substitute. “managet” for “register ‘and ae 
ceiver”) up to the present time (48 CFR 210.2; 19 F. R. 9048). 
_.. There is little doubt, therefore, that a manager cannot accept. apt! 
| cations. in.an official. capacity. outside of regular. office hours and that. 
applications delivered:to him at such times are not to be considered 
filed upon such delivery. At the most, the. manager canbe. deemed. 
only to be the agent of the applicant for the purpose of seeing to it 
that the application is delivered to the land: office for proper. filing 
during official hours of business. : There i As, of ee no obligation 
on the manager to perform this task. a es . 2 
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Tt is s bbvious at any Sie sonelusion a lewd to the evils long : : : ae 


. ago referred to in the early departmental decisions and rulings cited - 
above. ‘Particularly i in the case of applications for noncompetitive oil a 
and. gas leases under section 17 of the Mineral Leasing Act, whereas. 


_ “preference right to a lease is obtained by the first qualified applican ee 
_ Imanagers would: be’ besieged’ at all Bours of the day. and night by. ea 
ee poe seeking to file first. a eee 

- It may be said that this case: does not ticle sich piliebicils but a 


. : : only applications for 5-year extensions and that'in any one case. there Se 2 
ean be only one application for an extension. It may also be argued — Be 


: that. section 17 grants a period of 90 days prior to the expiration date. we os 


- of a lease for the filing of an application for a 5-year extension and. 
_ that the lessee is therefore entitled to file up to midnight of the last = 
ee day of his lease term. However, there is nothing in the language of a a 
section 17 or in its legislative history to show that Congress,in provid~ 
ing for the 90-day period, intended that it would override'the normal 
"business practices of keeping. certain. specified office hours on work. — ee 
., days and closing: on Saturdays, Sundays, and holidays. ‘Ninety days 
 eonstitute a generous allowance of time for filing and any lessee who 
is reasonably diligent will have no trouble in filing, his application ET Es 
_~ within the time allowed: Moreover, in basic. principle, there appears. 
to be no. reasonable basis for distinguishing between applications that == 
~ can’ be and those that cannot be filed with a Tanager. outside, of oe ee ss 


. . office and outside of officehours. | ane 
~The Department has previously expressed. the same view. Th Mt abel = 


| Sop. Hate, Grace E. Van Hook, 61 1. D, 55 (1952), the Department held — 


; i _ that where the base oil and gas lease expired on a nonbusiness day, : an. : 
< ~ application. for. a new. preference-right lease: filed on the. first, day. : 


a “thereafter that the land office was open could not be feantded » as icine = mee 


- _ - filed. ‘The Department stated in that decision: 


OR In cases requiring the interpretation of stinilae duc Limitations, it. tise = 


ae been. held. that the rule contended for: by: the appellant is not. applicable .and that. a 
when an act-is required to be done béfore a definite time or beforea stated'event, = = 
and 'the stated time or event occurs on a Sunday or on a holiday, the required ~ ade at 
* ~~ act: must be performed. before the final Sunday or holiday. State en rel, -Alion 


2 oR Co. We Public Service Commission, 155 S. W. 2a: 149: (Mo. 1941) ; : Hutchins Ve . 


County Clerk of Merced County et al, 85 P. 24 568 (Calif. 1984). Utalies added, 


| except as to. citations. 1 


For the reasons. stated shoves dhiere:i is No valid basis for entree : see a 


ea. Bhs Acting Director’s decision that Mr. ee Application ’ a - 
~ extension was not timely filed. 7. | ee 


Mi Se Gee, * ep! CHILDRESS: os eed a 
Ps, -_ 7 March 7,1955 | 7 : 
“i atone put to ihe authority delegated to sthe Solicitor by. 
the Secretary of the Interior (sec. 23, Order No, 2509, as revised; 
17 F. R. 6794), the decision of Ape Acting Director ot the Bureau of 
| Land. Management i 1s: affirmed. 


J. Reven ARMSTRONG, 
a Solktetior. 


oe 2 ee HEGWER ET AL. 
; A-27002 — i | Decided March 11, 1955. 


“Rules of Piniotion: “Appeals: Failitire ‘to Appeal—oi and Gas Leases: 
- Cancellation | | 


One whose oil and gas. ieee is “erroneously canceled and who tails to appeal 
from the decision canceling the lease loses his rights in his lease. 


: Oil and Gas Leases: Reinstatement 


One. whose oil and gas lease is erroneously veaaled and who fails to aaaeal 
from the cancellation is entitled to reinstatement of his lease only in the 
absence of intervening rights. : 


| Oi and Gas Leases: -Lands Subject to Leasing 


When an: oil and gas lease is canceled. and that..cancellation is noted on ‘the , 
> tract pooks of the land: office, the lands: formerly: embraced. in the lease | 
| immediately become available for leasing by ‘others unless they are on a 
‘known geologic structure of a producing oil or gas field or are withdrawn 

' from further leasing.. . 


— Oil and Gas Leases: Applications © 


_ The first qualified applicant for Jana available for ofl ana gas leasing has a 
statutory preference right to a 1EaHe; if a lease is. to be issued oo the land, 
which. must be honored. 


APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


This i is an weer to the Secretary of the Interior by. Cu. Hegwer 
and J. E. Bedingfield 2 from. a: decision by the “Acting Director of the 
Bureau of Land Management, which held that two noncompetitive 
oil and gas leases issued to C. T. Hegwer had been properly canceled, *_ 
| which revoked the reinstatement. and extension of the leases, and 





ra Oe TT. “Hegwer, J. E, Bedingfield, Joho D. Meredith, and Margaret A. Andrews. : 
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| high held that two oi and g ea8 lease applications for the » Inds cov ane 


- Ni oncompetitive vil and’ gas leases Las’ Cr uces 063944: and: 064017, a 
fibth. of which’ were’ dated ‘September’ 1, 1946, were issued to C. T. 

_ Hegwer for an initial term of 5. years winder the provisions of séction 

AG the-Mineral Leasing. Act, as amended (80 U. S. C., 1952 ed., 

sec. 226)... By. June 12, 1950, Mr. Hegwer had assigned portions of : 

each lease and there retained in Las Cruces 063944 280 acres of 


land in sec, 18, T. 24 S., ‘R. 30 E., Ny M. P. M.., New Mexico, and i in 
- Las Cruces 064017 OAS: 34 acres: or land’ in: sec. 7, T. 24 S., R. 32 E.,: 


N. M. P. M., New Mexico. On that-date, the manager of the land 
and survey. office. at Santa Fe é, 11 “identical: notices, informed Mr. | 


- Heewer Lh registered mail that the rental under his leases had not. : 


: eon paid “ ‘as required by the terms of the lease.” Mr, ‘Hegwer was’ 


: informed: that he had 30 days from the receipt of the notice- within - — 
f which to’ pay the amount. due and: that if'no action were taken within 


_ the time allowed the leases would be canceled without further notice. ; 


‘Mr. Hegwer received these notices on June “29, 1950. Mr. ‘Hegwer i 

_ did not pay the rent on either lease, did not appeal from the.man- 
_ «ager’s. decisions, or. take anyother: action with respect.to the leases.. = 
- within the time allowed. Thereafter, “-by- identical decisions dated = sis 


. € Yctober 5, 1950, the manager informed Mr. Hegwer that his. leases 7 — 


were canceled, ‘effective as of July 31, 1950, for nonpayment of ent cae 
Mee after formal dernand therefor and. that the ‘cancellation. of the [eae - ; | 


had been.noted upon. the records of the land and survey office. . 


Mr: ‘Hegwer made-no response to. those decisions. — “However, on. 


: February 27, 1951, he executed a partial assignment of each lease to 


. J. E. Bedingfield. These-assignments, accompanied by Mr. Beding- _ a 
- field’s checks covering the rentals due.on the leases and the filing fees . 


“for. the ‘assignments, were submitted to. the. land and: survey. office _ 
‘shortly thereafter. They weré: retired, on March 28,1951,to.NeilB. = 


. Watson, apparently Mr. Bedingfield’s attorney, with ae statement 
that the leasés had. been canceled’ effective J wly 31, 1950, for nonpay- | 
| ment of the rent. ye 


N othing further was heard te om Mr. Hosier until ‘Angiist: 31, 1951, at 
‘when he, by his attorney, applied. for the reinstatement of: both’ es 7 


‘On that date, Mr. Thomas ‘F. McKenna as Mr: ‘Hegwer’s S attorney 
‘in fact filed an application ‘for.an: extension, of. both leases, as provided 7 


‘for in ‘section 17 of the Mineral’ ‘Leasing Note “This application. was | 


joined ; in, by: J. i. Bedingfield. With. these. documents, there. were e filed ; 


7 | ? Las Cruces 062944 and 064017, New "Mexico 03812, 04168, 07186, and or187. 
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a8 pattiel assignment of Las Cruces 063944 and a complet assignment _ 
“of Las Cruces 064017 to: Mr. Bedingfield. ‘The rentals for the fifth : 
_ and sixth years of the leases were paid at that time.  - 
“In the meantime, however, on October 11, 1950, J ohn D. Meredith 
applied (New Mexico 08812): for a nGncori petitive oil and gas léase 
. on the 280 acres of land in Mr. Hegwer’s canceled lease Las Cruces - 
063944 and, on’ November 7, 1950, Margaret A. Andrews applied (New _ 
Mexico (04168) for a noncompetitive oil and gas lease on. the 245. 34 
acres of land in Mr. Hegwer’s canceled lease Las Cruces 064017. 
~ On January 18, 1952, the manager reinstated Las Cruces 064017 
in its entirety. afd. extended it, reinstated and extended Las Cruces — 


068044 only as to that portion of the lease assigned to Mr. Bedingfield, 


and rejected: the Meredith oD uns in part and the Andrews ape | 
: cation j in its entirety. | | 
~ On January 28, 1952, after the manager had rendered his jee son | 
‘but apparently before Mr. Bedingfield had received a copy thereof, 


. _ Mr. Bedingfield filed two applications (New Mexico 07186 and 07187 | 


covering the lands embraced in the Hegwer leases. - 
The appellants assert that the Hegwer leases were improperly can- 
celed, that the leases were placed in good standing on the final day 
of the initial 5-year term and that they are thus entitled to the exten- - 
- sion provided for by statute, and that the lands were not available. 
for leasing when the Meredith and Andrews applications were filed. 
They ask, in the alternative, that, if the Hegwer leases are hot 
‘reinstated and extended, Mr. Bedingfield’s applications be allowed. 
In the circumstances "presented by this case, the primary question 
| for consideration is whether the leases can be reinstated and extended, 
 -in ‘whole or in part, in view of eneevenne Meredith and Andrews . 
| so aerg 
_As noted above, Mr. Tikega took no pe fiom. the. tnanager’ S 
decisions of June 12, 1950, informing him that his leases weré in. 
default: atid that they would be canceled if he did not pay the rent. 
Nor did he take an appeal from. the decisions. of October 5,°1950, 
‘informing him that his leases had been canceled and that the Sache 7 
tions had been noted on the records ofthe local office. He stood idly 
~ by while others filed applications for the lands. Mr. Hegwer. did 
nothing to question the correctness of the managet’s action in cancel- 
ing the leases until the very last day of the initial term‘ of his leases, 
which was 14 months after he was notified of the manager’s decision 
of June 12, 1950. By that time, the: eee had been ana? available 
= for Jeasing by others. | 
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“The tact that ‘has manager may have erroneously saneeled the ies : | : : | 
is no excuse for.a failure on Mr. Hegwer’ s part to: pursue the remedy a 


- of appeal. M cKernan v. Baily, 17 L. D, 494 (1893). He must be — 
presumed to have acquiesced 4 in the action taken and to have abandoned ze 3 
- -his leases. Cf. State of New. Mexico, Robert M. Wilson, Lessee. i Po. 

Robert 8. Shelton and John T. Williams, 54 1. D, 112 (1982). Mr. 

~ Hegwer. lost any rights which he may have. had in his leases by his 
failure to appeal from the cancellation of his leases. This principle 

was recently affirmed in Charles D. Edmonson et al, 61.1. D..3855 
(1954). Such rightee can be. restored only in 1 the. absence of intervening ca 
rights. o : toe a bh Sones : | . 

_-.. When the fone were s caneciod: and their caniealigtion. ee on! thie . 

tract books, the: lands, unless they were on a known geologic structure a 

~ of.a producing oil or gas field or withdrawn. from further. leasing me 


. . (which the lands involved in.this appeal apparently were. not), ims": -° oo 
mcualely became e Svailable for Jegaing: Dye others... Ce CFR 192 43 ; aa, 


"Section 7 of the Mineral Leasing Act provides in pertinent. ae hea a 


ae When the lands to. be leased are not within any. known: ‘geological 


aieaeinre of a producing: oil or gas field, the person. first making application for: | 


s the lease who is qualified to hold.a lease under this Act shall be entitled tos a ae 7 


| lease of such lands without competitive bidding. 


Thus when the Meredith and Andrews eid were , filed, the hs — . : 


ei were available for leasing and. those applicants, if they: were ce 


the first. applicants for the lands after-the. cancellation of the. Hegwer _ o 


-_ leases. and if they are otherwise qualified to hold. leases, had. each a : = 
-. acquired a statutory. preference right to.a. lease, ifalease weretobe = 


. te issued, which must. be- honored. Russell. Hunier Reay: v. . Gertre de H. oe ee 
ot. Lackie, 60 I, D..29 (1947). - a. 
.- Thus. regardless of: whether the action of tthe manager ; in wi canceling eo Vee 


: Me: Hegwer’s leases was proper, Mr. Hegwer’ s right to’the reinstate- = 


ment of his leases must depend upon whether the rights of others have : 





3 The manager “eanceled. the leases for: the reagon. ‘that the appellant: aid ‘not pay “the 
fourth ‘year’s rental. 90: days. in: advance, * His: action: was - “apparently .. ‘based | upon: the 
provision in section. 2. (a). of the leases. that: the. lessee: must. file a. $1, 000 -bond: not less 
than. 90 days before the due. date of ‘the next. ‘unpaid annual. rental ‘but: ‘that: this Trequire- 
; ment: may: ' be. successively: dispensed). with by. making: ‘payment | of each: ‘successive | ‘annual 
-Tental not less than 90 days. prior. to. its: ‘due date, This. provision. ‘obviously. eannot be 


-“eonstrued. as advancing the due date of rental. ‘payments but only asa: requirement for. 
ma filing: Q- bond. . Since the. appellant. ‘did not file the bonds or relieve himself Of: that: -obliga- : 
tion. “by: paying. ‘his rental : 90. days in advance, hig. Jeases could. have been canceled. for . 
eo failure to. file the ‘bonds, ‘but not for ‘failure to prepay his: rentals. After” the® ‘rentals. . 
. -s became. due, the leases:could have been canceled for thé appellant’s failure to pay. eg | 
SA rentals. - However, the manager. never: Se ed Sala to. cancel ie leases, for. this 1 reason, Ges ee 
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Tater vened. Tf they have, Mr. ‘Hegwer’ s leases iene be ae se 


If no other rights have intervened, Mr. Hegwer’s application for the — 
| reinstatement of his leases may be considered. | an ee 
“Whether there are intervening rights in: the lands covered. — Mr: : 





| ato s canceled leases has not yet been determined. The decision 
of the. Bureau merely held that the Meredith and “Andrews applica- a 


tions remain intact. Consideration must be given to the Meredith and oo 


_ Andrews applications and any other applications which may have = 


been filed for the lands after they became available for leasing and _ 
before Mr. Hegwer filed his application for the reinstatement of his | 
leases, in their order of filing to determine if the applicants are: quali- 2 


ee ‘fied, to hold leases and their applications are proper. If there are 
proper applications by qualified applicants for the lands i in the Hegwer 


2 eas the latter cannot be reinstated. | ae 
If there are no qualified applicants for the aaa: ee ppliea- a 
tions were filed after the notation on the tract books of the cancella- 
tion of the Hegwer leases and before Mr. Hegwer’s application for 
the reinstatement of his leases, the ‘Hegwer leases may be reinstated 


and extended, if it. be determined that the aaa are entitled to - 


re extension. 2 & et 


For the reasons per above, any ioonsidetatian at this cee of the 


- two applications filed by Mr. Beding gfield on J anuaty, 28, 1952, would ae 
be premature. => “a 
_ . Therefore, pursuant to the Sana, dso to the 5 Solicitor by ee 
ae the Secretary of the Interior (sec. 23, Order No, 2509, as revised; 17° 
.. FR. 6794), the case-is remanded to the Bureau of Land ‘Management ae 


ae for further action consistent with this decision. 
od. Rever Nema _ | 


7 Acting Salicitor. af 


a —. “HLK, RIDDLE | 
27079 a awa Deoided March 16, 1955 


Oil and Gas Tae ‘Extensions | 


Under section 17 of the Mineral Tease Act,’ ‘as amended by the act of hcg tet <2 

ae <3 1946, where there ‘has been. no production during: the: primary term. of © a: ; ae 
lease from the leased land, part of. which is, and part of which is not, -. 
within the known geological, structure of. a producing ay or gas field at ‘the: a 


340422—55——2 _ 
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o- expltatton: of ine: primary ‘term: ‘such a nieacoe ‘is y not’ extended ’ as to that mee 


.. Sportion of the land ‘not ‘within the. structure ‘of .a- producing: field. by: the - 


- ~prosectition of diligent drilling operations : on: the: porion. of land which is. te 


i : within the structure of a prodvems, field. . 


- = on and Gas Leases: ‘Extensions | 


“An oil. and gas lease. is not. extended ‘beyond its: primary term by a mere. aie: | 
~ covery: (on ‘the lease without actual. production. of oil or fas” in n paying : 
“quantities at the expir ation of the SDE aBLy term. gr ae ate 

= ‘it and Gas Leases: ‘Extensions we | ee ne ne ae 

Bae In order to obtain, a 5-year extension of his fcr a 1 lessee must file an 1 appli- 

eation for. ‘such extension ; Giligent ar ling operations do not have the 

“effect ‘of an application. << — Sue oe 

| Pea Oil and ‘Gas Leases: Suspension of t Operations a and Production—0il and Gas _ 

"Leases: Discovery .. es ae oe ee : 


ie suspension of preauction under an. oil ‘and gas Tease cannot be er aiifed rere: | 


the. lease contains neither a producing. well nor a:well capable of produc- : 
ee: tion, even. though. such a discovery. had been: made on the lease as would. | pes 
"support. a determination. that. part of the leased land is. ae on ‘the a 


e ae geological structure of a. + producing: oil or Bas field. 
“APPEAL FROM THE BUREAU OF LAND ) MANAGEMENT . 


“Nenborapetitive. rie and gas. lease, Ganta Fe 078629, “ea fs 


7 ag »561.60° acres of Jand in ‘New Mexico, issued. to. Miss. Marguerite at 


a Riddle on April 1, 1948, pursuant. to section 17 of the Mineral Leasing _ 
| “At, as amended by. the, act of August 8, 1946 (30 U. S..G., 1952 ed., ripe 
sec. 296). ‘She assigned the lease to. H. K. Riddle, . effective as ‘of aS 
a August 1, ‘1951. ~The. Primary: term of. the Tease expired on March 31, i 


1988, - ek 
a On ‘April 1; 1958, ©. ER Warren a among pies filed an oll and as | | 


lease: application . for all of the lands included in Mr. Riddle’s lease. =” 


_ public drawing was held on May 27, 1953, to determine the priority - 


| of the. simultaneously filed lease applications for this land. In a de a ae | 


| a cision of May 27, 1953, the manager of the Santa Fe Land and Survey — pa, 


Office aumnoureed that, as a-result of the. drawing, lease. application | 


Lo New. Mexico 011689. filed by’ Mr. Warren was accorded priority Nol. oo 


On September | 25,1953, Mr. Riddle filed’a protest. against the issu-_ ae 


oe ‘ance, of any lease on any. of the lands covered by Santa ] Fe 078629... In. - ore 


: a decision dated. December 8, 1953, the Chief, Branch. of: Leasing, | 
Division: of: -Minerals,: Burean- of Land. Management, held that on =. 
| ec vagh: 31, 1953, ‘Tease’ Santa Fe 078629" terminated ae a of 2 


BL) oe ea oO &, 9. ae, RIDDLE Ree gage ori Gee a So ‘83 
7 March 15, 1955 | _ 

Jaw: as. : to ail of the lands included therein except the N Ni sec. 4, T. 25 
. Ny R. i W., N.M.P. M,, and that the lease was extended as to the Ni% 
‘See, 4 until March 381, 1955. The decision also dismissed Mr. Riddle’ 3 
protest as to all of the lands except the NW sec. 4, Mr. Riddle filed a 
‘motion for reconsideration but on July 7, 1954, the Chief, Branch of 
Leasing, affirmed his earlier decision. Mr. Riddle has taken an appeal 
to, the Secretary of the Interior from the decision of July 7, 1954. 

By a report dated J uly 23, 1953, the Geological Survey stated that 
‘the N% sec. 4, T. 25 N., R. 7 Ww. within the appellant’s lease was 


= included, as = March 31, 1958, within the known geologic structure 


of a. producing gas field, undemned. The lands Be by the ap- 
pellant’s lease, other than the Nl sec. 4, are not within the known 
. geologic structure of a producing oil or gas field. | 

The decision of July 7, 1954, held that the appellant’s tease was 
| extended only as to the Nis sec. 4 until March 31, 1955. This deter- 


Inination was made in accordance with the ein paragraph of sec- 


tion 17 of the Mineral Leasing Act, as amended by the: act of au 8, 
1946, supra, Which provides i In part as follows: 


- Upon the expiration of. the primary term. of any ncneompetitive lease main- 
nee in accordance with applicable statutory requirements and: regulations, 
the record titleholder thereof shall be entitled. to a. single extension of the lease, 
cuniess- then otherwise provided by law, for such lands covered | py: it as are — 
‘ndt!on the expiration. date of the lease within the known geological structure 
of a producing oil or gas field or withdrawn from leasing under this section. — 
* * * Such extension shall be for a period of five years and so long thereafter _ 
| as, oil or gas is produced’ in paying quantities * *.*.. No extension shall be 
‘granted unless an application therefor is filed by the record titleholder within — 
“a period of. ninety days prior to such ‘expiration date. Any noncompetitive 
lease which is not. subject to such extension in whole or in part because the 
-lands: ‘covered. thereby. are within the known. geologic structure of a: producing 
‘oil. Or. gas. field at the. date of. expiration of the primary term of the lease, and | 
upon. which. drilling operations are being diligently prosecuted on. such. expira- 
| tion date, shall continue in effect for a period of two years ane SO long there- 
_ after as oil or gas is produced in paying quantities. 


_ As the decision authori ‘izing the extension of the lease as. to: the 
Nie sec. 4 was based’ upon a determination. that drilling operations 
were being diligently conducted by the lessee on the NWi,NEY, sec. 4, 
“within. the known geologic structure of-a producing field, on. the date 
of the expiration of the primary term. of the lease,-1t was In accord- 
ance with ‘the last~sentence”of the third’ paragraph of section 17, 


quoted above, ¢C f. Solicitor’s 8 opinion M-36159, Part: III (Dacamber 
30, 1982). 
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| ‘The Jappellant: deserts he his co should S extended. as otG all of the . a 7 
= Jands covered thereby for 2 years and so long thereafter as oil « or gas a 
is produced. because he believed that the drilling operations on the. noses 


NWYNE'W, sec. 4 would extend the entire lease. ‘However, in the: - 


S r -_abserice of: any’ production: from ‘this: Jéaschold’ before the: expiration” an 
of the lease on March 81, 1958, diligent: drilling operations: ‘would: not ~~ 


have extended the term oe this lease as to lands which were not. on oo tee 


es that, date within the known geological structure of a producing oil « or oe 


a 7 gas. field The record. in this. case indicates that there. has been: no ’ 


oo ; production from this leasehold. : oa 
= Phe appellant. asserts that prior ie the expiration of thé primary" _ 


fee ee of his: lease, he: made a discovery ofa commercial gas deposit: and 


te that, although no production was obtained from thelease, the discovery 
was, sufficient to extend the lease beyond. its primary term. Even if _ 
the appellant had made such a discovery, his contention would lack | 


oe de ‘merit. The: ‘Department. had held séveral years’ previous to the ass 
a serted. discovery. that a lease i is extended beyond its primary term. only a ha te 
.. if it is actually producing i in paying quantities and not ifitcontains = 
wh, fe merely a well which is. capable of producing in paying quantities but 
ee Ob- actually producing. — Joseph L. Dunigan, A-26148. (August: 15, a a 


~~ ~- AR6L) ‘Solicitor’s opinion M-35048 (December 20, 1948). 


~ The. appellant, maintains. that the departmental decision in the. case = 


se of Jesse. W. White et al., A-25904. (December 12, 1950), ,supportshis 
Geng contention that. his lease should be extended i in ‘its entirety. However, gee 
eae § the White case: holds that the provision in the third paragraph ofsece. 
_ tion 17 for the 2-year’ extension ofa. lease as-to lands within the known 
_* structure of a producing | field on. which. drilling operations are being ' ao - 
—— diligently prosecuted on the expiration. date of the lease means that. © 
the drilling operations referred to must be on lands within the produe- > 
ing structure in order to result in the extension of the lease on such “5° 


— -Jands. beyond its primary term, ‘The decision does not imply that sueh ea 


. ae ~ drilling activities, would extend a lease as. to Jands not: within the z < - 


a ; as tie structure: of a producing fidld. °° 3 ree 
| J As the: lands within ‘thie appellant's lease other than the Nuys sec. 4 ee te 


me : 5 1 'The: apoelant does tio ate any provision of the Mineral Ledaing’ ‘Act: £6: support. his. ‘ m3 | 
contention. The only. applicable .provision is the second paragraph. of section 17 of. ‘the: er 


3 - Mineral Leasing: Act;.as amended by the act of August’ 8, 1946, which provides ' ‘that + 


ae “Any lease : issued. under: ‘this: ‘Act: “upon which ‘there is production during: or. 
after the primary, term shall not terminate when such production: ceases if diligent |. 


. drilling operations are in’ pron on 1 the land under Jegee. e during § such | period of ; - ; ia 


prounreduction: Beas 
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were ‘not within nae known geological structure of a producing ei or 
gas field on the expiration of the primary term and. were not with- 
drawn from leasing, they were subject to a single 5-year extension 
| under: the third paragraph-of section 17. of the Mineral Leasing: Act, ie. 


as aniended: by the act of August 8, 1946 , quoted above. 


However, the appellant did not file an application for the éetension ° 
of his lease, as expressly required by the statute; consequently the lease 


expired by operation of law as to the lands which were not within the — : 


known geologic structure of a producing field. Cf. John J. Farrelly 
et al., 621. D.1 (1955); A. L. Cribbs, A-26864 (July 6, 1954). The — 
: gppollante assertion that his action in ‘drilling a well on land within — 
the known: geologic structure was tantamount to filing the applica- 
tion for a 5-year extension of the lease as to land not within the known 

| geologic structure is not meritorious in view of the statutory mandate | 
that no extension of a lease on such lands shall be granted unless an — 
: application therefor is filed by the record titleholder of the lease with- 
in the 90-day period before the expiration of the primary term, co 
---'The'third paragraph of section 17 of the Mineral: Leasing ‘Act, as 


| asad by the act of August 8, 1946, clearly stated the epnditiois | - a: 


under which the term of a lease would be extended as to lands which © 
are outside of a known geologic structure on the expiration of the pri-— 
mary term of a lease. These conditions were separate and distinct 


from the conditions under which the lease term would be extended as. 


to lands which are within the known structure of a producing field - | 


on the expiration of the primary term of a lease. The appellant’s _ 


contentions would ‘result in. a complete disregard of the fact..that, i | 


_ where there was no actual production at the expiration of the: primary 


 term.of a lease and where part of the land i is, and part of the land is 


not, within a known geologic structure of a producing field when the. "a - 
_ primary term expires, the applicable statutory provisions plainly re-- 


- quired the lessee’s compliance with two separate kinds of conditions in © 

order. to: extend such a lease in its entirety beyond its. primary:term.” 
In the circumstances and in accordance with the. ‘statutory pro- 
_. visions here under. consideration, the only way Mr. Riddle’s lease _ 


on lands not within a known producing structure could have been ex... _ 


tended would have been by the filing of an application therefor as 
required by statute and applicable departmental regulation (48 CFR. 


2'The third paragraph of section 17 has been. amended by the act. of July 29, 1954 (68 s 


Stat. 588), to change these conditions. ' The changes, of course, do not retroactively 
apply. to benefit the appellant. ; 7 


: 86 =. DECISIONS ‘OF THE DEPARTMENT OF THE INTERIOR (62 2 Ds 


- 199, 120):. “As Mr. Riddle failed _ iis: this, the decision that his fisass, - 


terminated on, March 31, 1953, except for the N Ye sec, 4 was correct. 
On. May, 1, 1953, the appellant. filed, with the regional ‘oil and gas 
supervisor: ae Roswell an- application. for suspension of operations and 


~ production under section 89 of the Mineral Leasing Act, as amended ee 


. (30 U.S, C., 1952 ed., sec. 209). The suspension was granted bythe — 


oil. and gas supervisor from May 1, 1953, through April 30, 1954. On. com 


June 28, 1954, the appellant filed a request under. section 39: that. the 


| ‘Secretary suspend. produetion and- waive’. acreage. rental or minimum, = 
_ - royalty. as to all of the lands covered by his lease.. ‘The appellant. ee 
| ‘quested: that the suspension be granted retroactively from March os a 


. 1958, to May 1, 1953, in order to extend the life of the whole lease... 


“Section 39 of the Mineral Leasing Act, as. amended, provides i in eo 


7 pertinent part that: 


 #* *® Tn the event the sSecr an of the Interi ior, in the inter est: of conser vation, 


- ‘shall. direct or shall assent to:the suspension of opetations and production under. . . 


any: lease granted under the: terms of this Act, any payment of acreage rental or ; eee 


of. minimum royalty prescribed. by such lease likewise shall be suspended during 


such period: of suspension of operations and production ; -and the term of such Hae : 
is shall be extended by adding any such suspension period thereto. oer are ee a 


~ Section 39° ‘refers. in-terms only to a suspension of openalvns: Te 


| “production: As it is: undisputed that: the wel] on the appellant’s lease 
was not completed until some time in April 1953, it is clear that’ a sus- 


: “pension. of both operations and production: sould not be assented’ to. 
'. for that month. The appellant. seemingly recognizes this since‘ he 


< has asked only for.an‘assent to a suspension, of production. . Although 


| the August 8, 1946, amendments to the Mineral Leasing Act eliminated — a. 


the provisions ‘formerly i in section 17 of the act which recognized the 
authority of the Seeretary to assent to a suspension of operations or 
= production, with an extension of the lease for so long as the suspension 


- remained i in effect, the Department ruled on August 26, 1953, thatthe 


7 Secretary still had authority to assent to a suspension of. ‘production | 
- only, with the consequence that the lease would not expire during: the | 
; period of suspension This ruling ‘has been incorporated i in. aes oil, 


oe and ‘gas: regulations, which provide — 


(dd) No lease will be deemed to expire by reason. of a | Suspension of production a 
only pursuant to any direction’ or " assent of the Secretary. ae CFR 191. 26; 9 
F. R. 9010.] - | a eu eras? = - 2; 


an ‘’ Memioranduin ated: May 28, 1953,- from Director of: Geclgetens sievey to Seerétity 
with respect: to oil and gas eee Cheyenne 069946, ‘approved Py yuna Secretary’ mee 


: - 08 Sacues 26, 1953. 


Sip. Te eK, Ripa kB 
. 8 March 15, 1955 — Ae, A ice oh 
| “The appellant's request raises the question : as to ockhiok the Bea | 
tary can give a retroactive assent to a suspension of production. This | 
is a question which has not yet been decided by the Department. 
See UY. 8S. Ol. and Development. Corporation, A-26269 (October 30, 
1951) ; Eagle Consolidated Oil Company, A-26259 (January 3, 1952). 
It also appears that the question need not be decided here, for an in- 
_ dispensable element to granting the suspension is absent in this case, © 
namely, the existence of production prior to the expiration of the.term 
of the appellant’s lease which could be suspended. On March 4, 1958, 
the Director of the Geological Survey reported as follows: ar 


~ The Survey, in its memorandum of January 27, 1954, stated; in eipetane that 
there was sufficient evidence of a discovery of gas on the subject lease on March . 


aS 31; 1953, to ‘warrant the inclusion of the N# section 4 within a known geologic 


structure of a producing field. This determination, however, was not intended ; 
and should not be interpreted to mean that a well had been completed to produc- ae 
tion, or was in condition to produce, or was capable of production on that date, 


that is, March 31, 1953. In fact, the condition of the well. on that date was such 


that. ‘gas could not have been pr oduced therefrom, and the well would not have ; 
‘been regarded as entitling the operator toa suspension of production. “An ap- 
plication for suspension would not have been regar ded as approvable within the 
intent and spirit of the regulation, 43 CFR 191.26 (b). 

Basically, the reported discovery. has no relation to well potential, ability io: pr o-. 


duce in. paying quantities, or, in fact, any pearing on final completion. - Instead, ae 


— such initial reports are for classification of lands as believed to be eae for oa 
inclusion in or establishment of a known geologic str ucture. 
‘It is plain from this report that, immediately prior to the expira- 
7 tion of the primary term of the appellant’s lease, there was on the lease — 
~ neither a-producing well nor a well capable of production. . Conse-, | 
quently it would be impossible to assent to any suspension of produc-_ 
tion prior to the expiration of the lease. ey: the request: for. 
| assent to suspension must be denied. | 
_ . The fact that. the request for suspension of okedacton on nthe snes 
leasehold as of April 1, 1953, cannot be granted does not affect the sus-.. 


| pension. of operations and. production heretofore granted as to the NY, ae 


Sec. 4.. | 7 7 
In. the circumstances, chen | is no basis for modifying the aeaen | 
‘that Mr. Riddle’s lease was extended to March 31, 1955, only as to the 
Ni sec.4 and that it terminated by operation of lew as to the remainder, 
of the. leased lands on March 31, 1953. a | 

Therefore, pursuant to the authority delegated to the Solicitor by _ 
| the Secretary of the Interior (apc. 23, Order No. 2509, as revised ; AT 


ae 88 "DECISIONS. OF THE: ‘DEPARTMENT OF THE, INTERIOR 62, I. 1D. e 


Ff, R. er 6794), the cer of the Chief, Branch of Leasing; Division mn of 


a, ; Minerals, Bureau of Land Management, is s affirmed. 


? : a LESLIE PARKER, ML. N. WHEELER 
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Oil and Gas Leases: : Twenty: year Leases—Oil and Gas Leases: Extensions 
The last sentence of. the four th: par agr aph of section 17 (b) of the Mineral Leas- | 
ing: Act, as amended, relating to, the extension. of unitized. oil and. gas leases 
upon: their elimination. from a. unit pcimuaees or the termination of the unit 
- agreement applies to 20- -year oil and gas leases. 2 < eee 


S, one - oil and Gas Leases: Generally 


The. Jast. sentence of the fourth j par agr raph: of f section 17 7(b) of tha Miner al. Léag- 5 


“ving Act, as amended, relating. to the extension-of. unitized: oil and gas. leases~~ | ae 


i eC . their elimination from a unit agreement or the termination of the unit, 
ae _ agreement applies. to all. such leases without the necessity. of the lessee. filing 


} ae ae - the noti ce of election provided for by section 15 of, the act of f August 8, ‘1946. 


. - : Statutory Construction: : ‘Generally - 


foe words of a statute will be given their plain meaning: Ww here to ao $0 dose fue 
mot lead to an absurd or unjust resnit. ae eae 


"APPEAL FROM 7 BUREAU OF LAN D MANAGEMEN tT: 


HL ‘Leslie Parker and M. N. ‘Wheeler have appealed to the Sesetary mrad oe 


2 4 of the Interior from a decision by the. Chief, Branch of. Leasing, Divi- ; - % : 
Coa sion of Minerals, Bureau of Land’ ‘Management, dated April 22, 1954; - ; ne 


a - which granted them a renewal of. oil: and. Bas Tease ‘Cheyenn a ee 
oS 048864 (a) upon certain’ conditions. - oe 
‘The lease, covering the N El, sec, 93 ‘antl the sysEy, sec. 14, T. ae 


385 Ne: R.79 W., 6th P. M., , Wyoming, was. originally - issued: to ‘the: ap- 

~ pellants as of Ja anuary 26, 1931, as a reward for discovery of valuable 
.. deposits of oil and gas, pursuant. to sections 13 and 14 of the Mineral : 
Leasing Act: of February 25, 1920 (4 Stat. 437 ).. ‘The lease was fora. _ 
term of 20 years, with a ‘preferential right of renewal, upon certain — 
conditions, for. successive periods of 10 years, and required the lessees © 
topaya royalty of 5 percento on all oil and is produced from the leased 


land.” ws 
On December 29, 1939, the c Acting Sooretary of "the Interior sp 


--88]..*=*'=“‘<i«‘“‘<«‘*z LST PARKER, MLL N. ‘WHEELER wt —8o | 
| | March 18, 1955 be 4s ea ae. 
pr oved a unit agreement. for the Midway Dome ae Tse. No 325, 
- which included, among other leases and permits, the Parker-Wheeler 
lease. The Midway Oil Corporation (S..H. Keoughan, or Midway Oil — 
Syndicate, its contractor) was named as the unit operator. a 
On December 29, 1945, the Assistant Secretary approved a unit 
~ agreement, I-Sec. No. 431, for the Midway Dome Area,:in which the 


Phillips Petroleum Co. was named as operator and which superseded . . 


the prior unit agreement. After operations under this agreement 
chad ‘proved -unsuecessful, the. agreement (I-Sec."No. 431)*was*termi- 
nated effective February. 18, 1947. ; 
Thereafter, Midway Oil Corpor ation entered into an “aprseniont 
with M. M. Travis, under which further development of the Parker- _ 
Wheeler lease took place. The agreement was dated one 24, 

1948, and was supplemented on January 3, 1949. | oF 
es bs appears that a well on the lease was restored to production some- 
time in 1949. Production continued until August 24, 1953, when it 
~-was shut. down as a consequence of the refusal of The Ohio Oil Com- 


pany to continue to purchase the crude oil until title difficulties to the | 
lease were settled. On August 14, 1953, the Geological Survey had — 


~written’ a: letter to the Ameera. Oil Company,’ ‘which has: apparently 


~ conducted operations on: the lease under Travis’ agreement, with Mid- — : 


way, pointing out that the 20-year term of the lease had expired and 


ae that. no application for renewal had been filed and that epee: 


_. after January 25, 1951, might be in trespass. - 


On November 30, 1953, the appellants filed an application for are. 


| newal of the lease, j in which they also contended that for several rea- 
sons the lease was still in effect. By a decision dated April 22, 1954, 
_ the Chief, Branch of Leasing, Division of. Minerals, Bureau of Land | 

- Management, held that the lease had expired, but that a renewal 


“test would be granted at an increased royalty, provided the lease account — 


was placed in good standing. From this decision, the lessees have 
taken an appeal to the Secretary.’ 

The appellants indicate a willingness to accept a renewal of ths lease 
on the terms offered if their appeal.is denied. However,.they..urge 
that: for several reasons their lease is still in full force and effect ac- 
cording to its original ter ms and that ponseduently. the lease 1 is not. ripe 
for renewal, 7 





1On August. 6, 1954, the Department granted permission to M,.M. Travis. to resume 
production. pending a- decision on the appeal in order to avoid damage to the shutdown 
wells on rene lease, 


we “DECISIONS OF THE DEPARTMENT oF THE: INTERIOR [62 1. D. 


“One of asi pane. is ahen the lease — been ettended beyond 


ae its regular termination date by. the provisions of section 17 (b) of the - 
~ Mineral. Leasing Act. which was added by the act of August 8, 1946 


(80 U. S.C., 1952 ed., sec. 226e). The fourth paragraph c of section 17 i. 
| (b) ,as originally enacted, read as follows: pe US oa! ae 


» Any lease issued. for a term of twenty years, ‘Or: any senewal thereof, or. any pors 
tion of: ‘such lease’ that has become, the subject of. a cooperative or. unit plan. of | 


: ‘development: or operation of a. pool, field, or like area, which plan has the approval 
'. of the Secretary of the. Interior, shall continue in force until the termination: of 


such plan. Any other ‘lease issued: under any. ‘section of this Act which is com-- 
mitted to any such plan that contains a general provision for allocation of oil-or 
gas shall continue i in force and effect: as to the land committed so long as: the lease’ 
Temains subject: to the plan, provided oil or gas is. discovered: under the plan prior | 
to the. expiration date of the. primary. term of such lease. ‘The minimum royalty. 7 
or ‘discovery rental under any: lease that has become ‘stibject to any cooperative 
| or unit plan of development or: operation, or other plan: that contains a general 


provision. for allocation of oil or gas, shall be. ‘payable only with respect. to the - 


lands subject: to such lease to. which oil or gas shall be allocated under such plan. 7 
i Any’ lease: which shall be. eliminated from any such: approved. or. prescribed. plan, | 
or: from any communitization or drilling agreement authorized by this section, and 


a) any: lease which. shall be in: effect at the termination of any such approved. or. 


prescribed plan, or at the termination -of any such communitization or drilling 

| agreement, unless . relinquished, shall continue in ‘effect for the original term 

‘thereof, but. for not less than two ovens er so: long thereafter as oil: or: gas. is 
. progucer 3 in paying quantities,’ : ve : 


~The: pertinent regulations in rach on the expiration date of the 20- : 7 


_ year term of the appellants’ lease provided: 


~ Sec. 192. 122 Extension for term. of cooperative or “unit plan. (ay ‘ny’ oe : 


er ava fora: ‘term of 20 year's, or any renewal thereof, committed: to a cooperative | 7 


or unit’ plan. approved by the: Secretary of. the Interior, or. any portion. of such 


ease so committed, shall continue in force so Jong as committed. to the plan, be-- 


yond. the expiration date of: its primary term. This’ provision does. not apply ie 
as to that portion of. any such lease which is not’ included in. the cooperabins ¢ or unit be & Se 
a plan unless the lease was so committed. prior to August '8; 1946. | 


(b+) ‘Any other lease issued under any section of the act committed to. any such 
- pian: that contains a. general: provision: ‘for’ the. allocation Of. oil ‘or’ gas. shall: con- 
tinue in ‘effect as to the land committed so. long as. the lease remains subject. to the. 
. plan, provided oil or gas is. discovered under. the- ‘plan. DHOr to the expiration wal 
of the primary term of such lease... (48. CFR 192. 122. Ap : . 
| Sec. 192.123 + _ Extension of lease: eliminated from cooperative: or car: Gin or 
communitization. or drilling agreement and of lease in effect at termination: -Of 
such plan. or agreement. Any lease or portion. thereof eliminated. from any’ ap- 
proved or prescribed cooperative or unit plan or from ow communitization. or 





-2.The! second mentenice of. oe parderaph has’ ‘been: amended: ‘and ‘a ‘new third anienees & 


: added by the act of J uly 29, 1954 (se Stat. ee The changes throw no >» particular light . 3 
on the question at. issue here. bie, a Babee | | a 
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arilling agreement atithoriaéd by the act, and any lease in effect ae he 6 ternitiee 

tion of such. plan or agreement, unless relinquished, shall continue in effect for 


the original term of the lease, or for two years after its elimination from the plan 
or. agreement or the termination: thereof, whichever is the longer, and. so long . 


thereafter as oil or. gas is 8 produced: in paying: quantities. tia CFR. 192; 123 ; 19 - 
F. RB: 9018.1] ane, 


- Taking the potas of the statute aad the Sagi iste at their plain | 
meaning, it would seem that the appellants’ lease 1s a lease which hav- 
Ing been in effect when a unit agreement was terminated and upon 
which oil and gas was: being produced on its expiration date is to con- 
tinue in effect so long as se or gas is produced in paying quantities. | 

The only objection to this interpretation is that the last sentence of 
the fourth paragraph of section 17 (b) was not intended to apply to 
90-year leases because such leases are given by law a preference right _ 
to renewal for successive 10-year periods and consequently do not: feed 
the protection which is afforded by this sentence to other types of leases 
which are dependent upon production for continuation. beyond their 
primary term and which might otherwise expire after elimination from 
a unit agreement before the lessee could conduct, drilling operations 
on his own. . 

While the rationale for. disenmuciing babwean 20-year [eases and. 
all others in this situation may be sound, it runs contrary to the plain 
meaning of the words “any lease.” Further there is no support in the 
legislative history of the ves act or the re pereores decisions for 
the distinction... 

Baye originally introduced, ‘S. 1236, 79th Cones: which eee the 

act of August 8, 1946, amended, among others, sections 17 and 27 of 
the Mineral Done Act, as ne eurled, Séction 2 of S. 1236 amended 
section 17 to provide in part.as follows: 
Leases issued for a term of twenty years pur suant to this Act. shall continue 
in force and effect in accordance with the terms of such leases and the laws 
under which issued : Provided, That any such lease that has become the subject 
of .a cooperative or unit plan of development or operation, or other plan for.the | 
conservation of the oil and gas of a single area, field, or pool, which plan has the 
approval of the Secretary of the department or departments having jurisdiction 
over the Government lands included in said plan as necessary or convenient ‘in - 
the public interest, shall continue in force beyond said period -of twenty seats 
until the termination of such. plan * *. *, (Page. 6, lines 14—25.] . ; 

‘The proviso in substantially the same form, had first been added to 
the Mineral Leasing Act by the act of July 3, 1930 (46 Stat. 1007 ); 
and had been: maintained without any alteration material Kere in.the 


2 8 DECISIONS or TEE. DEPARTMENT OF ‘THE INTERIOR (62, I. De. 


Scien 2 ce g. 1936 aise peor ded toe the ect of on ar 


ats of March 4, 1981 4s Stat. 1528), and August § 1, , 1985 a Stat, a 


es of the Mineral Leasing. Act: by adding after the eee > guthorizing oe 
_— unit. agreements the following Proviso ae 


ne * ee ‘Provided further, That. any. lease which. shall be eliminated: from any — 
rar such ‘approved agreement or plan shall continue in effect: for the: original term es has 

| thereof. but. for not less: than two years, and. ‘SO. long. thereafter. as oll: or gas is. 
oa produced i in paying quantities : + Ms (Page. 12, lines 19-28. 1; | 


In his report on. S. 1236. ihe: Sen. of the. Interior mncinsed: Fi . 


. substitate draft of the bill which combined the provisions relating to. ae 


- unitization into section 17 (b) (see letter from. Secretary to Chair-_ 


man of Committee, March 15, 1946, ‘Committee Print, Reports Sub-- ie te 


mitted to the Comunittee o on. Public Lands and Surveys, United States : 
Senate, 79th Congress). ° > 
In discussing the purposes Sof S. 1236, the Secretary stated: 


A(T). The bill would extend i honpr oducing 0 oil and gas leases— 


(ey For fot less than -2 ‘years after elimination from a unit area; page 12, 
lines9. to. 23, inclusive; * * *,» Lid; Ppage 9.) | 


~The Secretary approved of this proposal saying, 


“The proposed extensions of. the. initial term of a lease not subject to renewal 7 
upon which drilling. is in progress and of a lease eliminated from a unit plan 
“are desir ‘able. The former would protect diligent lessees who have been unable 
to complete their prospecting operation during the 5-year term of.the lease. The | 
latter gives the lessee who surrenders his exclusive right to drill in the interest 
of conserving the oil and gas deposit an opportunity to drill his lease before it 
expires. where, for any reason, it. is excluded from the unit area, * *-* lid., 
page’ 13.J 


The fourth paragraph of secion 7 (b). was siaoted: in the fon | 


os suggested by the Secrétary with the addition of the underlined words 


as follows and the substitution of “primary”. for “fixed” as indicated : 


. Any. lease igsued for: a-term of twenty year s, or any renewal thereof, or any 
; portion of such lease that. has become the subject of.a cooperative or unit plan. of 
a development: er operation ofa’ pool; ‘field, or like area;: which: plan:has the’ ‘approval- 
of. the Secretary of the. Interior, shall continue in force until the termination of 
‘such. plan.- Any other lease issued ‘under any section. of this Act which is com-. 


| _ mitted to any such plant that contains a gener al. provision: for allocation. of oil | 7 
> or gas shall. continue in force and. effect as to the land committed SO long as the ~ 


lease remains subject. to the plan, pr ovided. oil or gas is: discovered ‘under the - ; 


plan prior to the. expiration date of the primary [fixed]. term’ of ‘such. lease oe 2. re 


3 le minimum rove: or rediscovery + rental under any lease that has Become sub 
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2 ject to any cooperative « or wi plan of development or operation, or other plan ; 
that contains a general provision. for allocation of oil or gas, shall be payable . 
only with respect to the lands sub ject to such lease to which oil or gas shall be 
allocated under such plan. Any lease which shall be eliminated from any such © 
approved or prescribed plan, or from any communitization or drilling agreement 
authorized by this section, and any lease which shall be in effect at the termt-. 


ae nation of any such approved or prescribed plan, or at the termination of any 
such communitization or drilling agreement, unless relinquished, shall continue - 


in effect for the original term thereof, but for not less than two years, and. so 
long thereafter as oil or gas is produced in paying quantities. - 


There. does not appear to have been any further discussion of the 


last sentence of the fourth paragraph of section 17 (b) in the course. 


of the bill through the Congress to its enactment. | 

- An-examination of the fourth paragraph-of 17 (b) as enacted ate 
cates. that the words “any lease” without qualification. also. occur in 

the third sentence, relating to payments of minimum royalty or. dis- 7 

“covery rental. This. sentence apples to 20-year leases. General 
Petroleum Corporation et al., 59 1. D. 388 (1947). 

: The term “any lease” is ae used in other portions of the 1946 act. 
: a appears in the third paragraph of section 17 (b), relating | to 
pooling of separate tracts under certain circumstances and is plainly 
applicable to 20-year leases. It also appears in the final paragraph : 

of section. 17 (b) dealing with subsurface storage of oil and:gas in 

leased ‘lands, where it andoubtedly includes 20-year leases and, in 


a apphesols circumstances, that paragraph would extend a 20-year 


jJease “so long as oil or gas is being produced in paying quantities” 


as well as any other type of lease, : It is also used in sections 27, 


80: (a), 30 (b), 31 and 39 and each time is applicable to 20- een 

~ leases. 

Jn view of the many times that. the term is used in the. Mineral : 
Leasing: Act, as amended by the. 1946. act, most of which times.the _ 

_ term clearly applies without difenontation to 20-year, as well as to. 

other, oil and gas leases, I must conclude that the possibility that the _ 
use at. issue here may bestow an unintended benefit upon 20- -year | leases — 


ahs ‘is: not. sufficient to justify al. finding that Congr ess intended: to ee 


a distinction i in this one instance. 


Even where the legislative history .of a statute has indioataa- that _ 


esEhe: congressional. purpose in enacting the statute was less br oad than 


| | the language used, the Department. ee held that there was no basis 4 
= for. departing from the plain: language of the statute. inasmuch as) 


giving effect to the plain language did not produce an absurd or. 


nature. 
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| patently eee result. ‘ golicitar Ss ‘opinion “M-35048, 60 L D. 260 ; 
(1948) 5 ‘Solicitor’s ‘opinion. M-86159° ( December | 80, 1952). Here - 
there is no indication that Congress’ ‘intention was Tass broad than 


the plain language. of the statute ae and. consequently: the plain _ . 


-, eeee ee should ahs eer effect. 


| act. of Aueuse 8, 1946, “affects the ppellants ight to benelit by it. a, 
a ‘Section 1 15 provides: | i: | o 


No repeal or. amendment. made. by this Act shall. ‘aifect. ‘any right atqutred 
under: the law: as it existed prior to such repeal | or ‘amendment,. and such right - 
Shall. be governed by the law in. effect. at the time. of: its acquisition ; but. any 
person. holding a lease on the effective date of this Act-may, by filing a statement | 
to that effect, elect to have his lease governed by the oy provisions, of 
re this Act instead of by the law in effect, prior thereto. : "3S , 


_ The pertinent regulation states: 


Applicability of amendatory act to existing leases. ‘peler to the filing of the 
notice of election hereinafter referred to, the act of August 8, 1946 (60 Stat. 
950; 80 U. 8. C. 181) applies to leases issued pr ior to the date of that act only. 
where the amendatory act so provides. The owner of any. lease: issued . prior 
to August 8, 1946, may elect pursuant to section 15 to come entirely under the — 
-- provisions of that act by filing a notice of election to have his lease governed 
by the amendatory act, accompanied by the consent of the surety if: there isa. 
bond covering the lease. <A notice of election so filed shall constitute an amend- 
_ ment of all. provisions of the lease to conform with the provisions of the amend- 
‘atory act and the regulations issued her eunder. » [43 CFR 192.1; 19 F..R. 9011.2 


‘As the regulation indicates, some of the provisions ‘of the 1946 act 
apply to all leases in effect on the date of that act. whether an election 
‘is made or not and some apply only if an election is made. There — 
is no indication in the record that the appellants have ever filed an 
election which would bring them entirely under the 1946 act.. Thus 
‘the appellants can avail themselves of the.extension granted by the 
last sentence of the fourth paragraph of section 17 (b) to leases in 

‘effect when. a unit agreement is terminated only if this provision 
applies to leases issued prior to August 8, 1946, without the necessity 
of filing anoticeofelection. _ 

The fourth paragraph of section 17 (b) seiters benstte upon lessees - 

: without i imposing an alternative burden upon them. The: second: and - 


third sentences of this paragraph. plainly apply to leases-issued prior | 


to ‘August 8, 1946, as well as to those issued thereafter, and do ‘not — 


fs ‘require any ‘elsction from the: lessee’ in order to entitle him. to the eee ‘ A 
~ benefits they til The’ last sentence SDpeArS to. "be of the | ‘same ae 


NLS a ra ‘ 
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- ey a case in which ; a notice of election was filed, ‘the Department a 
has interpreted ne second clause of section 15 of the 1946 act, as 

follows: | | 


ok RH This. clause appears. ‘to provide that, to the extent that the 1946 amend- _ 


ments to the Mineral Leasing Act provide for rights or obligations. which’ differ | 


from those contained in leases issued prior to August-8, 1946, or in the: prior 
law applicable to such leases, the holder of such a lease may elect to have his 
lease governed by the inconsistent provisions of the 1946 act, regardless of 
whether they confer additional rights or impose additional burdens. Provisions 
. Of the lease, or of the prior law applicable to the lease, which are not inconsistent. 
— with the 1946 amendments to the Mineral Leasing Act would be unaifected by 
the election. [ Solicitor’ S opinion M-36048, July 31, 1950.]. 


If the filing of a notice of election only changes conditions of a 
lease or of the prior law applicable to the lease, which are inconsistent 
with the amendments effected by the 1946 act, it must follow that no. 
election is necessary where there is no inconsistency between the pect 
law and the act of August 8, 1946. _ 

Therefore, we must deter mine whether the inet sentence of the fourth | 


paragraph of section 17 (b) with which we are concerned affects any _ 


rights which the lessee had prior to the enactment of the act of Angust 
8, 1946. 

The prior law contained no provisions relating to the extension of 
leases which are in effect when a unit plan terminates. The rights 
the appellants had under the law prior to its amendment in 1946 were 
_ to. have their lease run to the end of its 20-year term and then by a 
proper application to have it renewed for a 10- “year term. Section — 
17 (b) added the right to have the lease run for no less than 2 years: 
— from the termination of the unit agreement and so long thereafter as 
oil or gas is produced in paying quantities. Plainly section 17 (b) — 
did not affect the right of the appellants to have their original lease ~ 
run for its term of 20 years. Nor did it alter in any way the appel- 
ants’ right to renew their lease. Its effect is simply that if. the ap- 
pellants took no action under their right of renewal, this provision of 
section 17 (b) extended their lease SO long as oil and gas is produced 
in paying quantities. 

The difficulty in applying the provision of section 17 (b). with 
which we are concerned to the appellants is that in doing so their lease — 
changes from one which has a right to successive renewals of 10 years 
each, regardless of production, to one which is dependent on produc- 
tion for its existence. Drastic a change as. this may be, as the appli- 
cation of this a of section 17 (by. to the © appellants does. not 
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oo fetta any right teed by then aie Ae law: prior: Sie: ere te fe) 
- of the:provision, there is no necessity for them to invoke the provisions, 5 was 


- of section 15 of the 1946 act and to file an election. : 


- Shortly after. the passage of the 1946 act, the. Department com- ao 


: pletely revised the oil and gas regulations in light of that act. 43 
CFR, 1946 Supp., Part: 192.. Although section 192.123, which dealt 
with the extension of leases in effect. when a unit agreement is termi- 
‘nated, made-no reference to the necessity of an election under section 
‘15 of the 1946 act, other sections of the regulations did. For example, 
section 192.81 requir ed an election if a lessee desired to take advantage - 
_of the provision of section 17, as amended, for.the payment of a mini-- 
mum royalty in lieu of discovery rental. Similarly, section 192.120. 
“required an election if a lessee under a lease issued prior to August 8, 


cs : . 1946, wished to obtain an. extension of his lease under section 17, as. 
amended, in lieu of a new lease under the former provisions of the law. 


‘In contrast, other sections of Part 192 which were concerned with 


ae other changes i in the Mineral Leasing | Act made by the 1946 act did. 
not. require an election to make them applicable. In this category 

are sections dealing with assignments (192. 140-199. 145), relinquish- — 
ments (192. 160), royalty on Pence oe ae and ‘subsurface 
2 storage (192.25). _— 
_ The:absence of a _raquiremint. re a desde 3 in Othe: wtancon of 7 ae 
a appellants file a notice of election i is some indication that such action rs 
Was not deemed to be necessary. - . SF eet. 
Additional support. for this ome of ‘view is ae in ree action. a 


. ‘taken by the Bureau of Land Management i in Amerada Petroleum 
a Company, , Salt Lake City. 064580, and seven other leases. These eight: 2 E 
leases were 5-year. noncompetitive leases, issued from. May to. October Sip shu eh 


in _ 1945, which had been committed to the unit agreement for the Green 


| River: Unit area, Utah, I- Sec. 563. The unit agreement was termi- _ 
nated on: October 31, 1949, By a decision dated November 14, 1949, 


the Chief, ‘Branch of Minerals, Division of Adjudication, Bureau of Ee Ga 


Land Management, citing 43 CFR 192,123, extended the eight leases 


to Octobér 31,1951, and so long thereafter as oil or gas is. produced in — 


paying: quantities. There.is no: indication. in the records: that the: | 


- lessee® had filed a notice of election. under section 15. 


Amerada’ s situation was in several respects identical with the: ap- 


_ pellants’, At the termination of the unit agreement, which was be- 
_ fore the expiration of the ‘5-year terms of its leases, Amerada was - 
entitled to await. the expiration of its leases and. then file preference . 


| Tight aaa a for: new alae under the act of J aly? 99, 1942 (56-0. 
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Stat. 798), or, if the provisions of section 17 (b) applied, to have the 
leases continue in effect for 2 years and so long thereafter as oil and , 
gas 1s produced i in paying quantities. 


These same alternatives were open to the applied 26thcr a10- 


year renewal or the continuation in effect of the old lease for the. 
remainder of the original term and so oe: thereafter as oil and gas 
is produced in paying quantities. 

~ While the Bureau of Land Manages deca of oventan 14, 


1949, did not discuss the question of whether an election was neces- — 


sary, its prompt and unrequested action in extending the leases 1S | 
indicative of its assumption that no election was required. ~ | 
In other situations the Department has allowed the extension of 
other pre-1946 leases without the necessity of filing an election. It 
held that a pre-1946 5-year noncompetitive lease is extended for the. 
period during which compensatory royalty 1 is paid after the expira- 
tion of its primary term. (Solicitor’s opinion M-35046, December 24, 
1948.) Although the provision for such an extension was added to 
_ section 17 of the Mineral Leasing Act by section 3 of the 1946 act, the 
opinion made no reference to the necessity for an election as a pre-. 
requisite to its applicability. The Department has also held that the 
portion of a 10-year exchange lease effective January 1, 1940, which 
had been committed to a unit agreement which terminated on Dero: 
ber 31, 1949, was automatically extended for 2 years. (Z. #. cLaugh- 
din et a A-95957 (January 23, 1951).) This case differs from the one 
on appeal in that there was no sliernative available to McLaughlin. If 
the provisions of section 17 (b) did not apply, there was no other way 
to continue the lease. However, it is significant that provisions. of sec- 
tion 17 (b) were applied ‘to a pre-1946 lease without requiring’ the 
lessee to file a notice of election under section 15 of the 1946 act. In 
A. A. Howell, A-25852 (December 29, 1950), it was held that a lease 
created by assignment-out of a pre- 1946 lease is extended for 2 years 
after the date of: discovery of oil and gas in paying quantities upon — 
any segregated portion of the lands originally subject to the basic - 
_ Jease under the provisions of section 30 (a), as added to the Mineral 
Leasing Act by section 7 of the act of August 8, 1946. There again the 
Depardnent made no reference tothe filing of an election. ; 
The only difference between the situation in these cases and the one . 
on appeal is that the appellants here-had the opportunity of applying 
for a renewal of their lease up until its expiration date. ‘There was, 
however, no obligation on their part to indicate at. es time whether 
4042-552 
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on intended to avail chamselved of this opportunity. . Not having 


| exercised IG, they. have placed their lease, on its expiration. date, in. — 


exactly the same situation as the leases i in the McLaughlin and H. owell, 
cases, supra... Thus, the. extension. provisions of the 1946 act, without 


per the necessity ofan. election, are: as appeals to the: appellants! lease - 


as to the latter: leases... # 
| In view of the iabioaiy of eben 15 ad of the Tyee oF a. leas re. 
. quirement. in the regulation that a. notice of election.be filed;:when _ 
. coupled with.the apparent assumption i in the Bureau. of Land Manage- a 
- ment that.no election: was necessary in an analogous situation and the. — 


os Department's. application of the provisions of the act of August 8, 
-. 1946, to somewhat similar. situations without the filing of a notice of 
7 election, I am of the opinion that the last sentence of the fourth para- _ 


graph of section 17 (b) is applicable to the ene lease without 

their having filed.a notice of election. 

| Therefore, the appellants’ lease has been in merece since. thie termina- 
tion. of the unit agreement, first, for the rest of its original term, and _ 

thereafter it was-continued in affect by the production of oil. and gas 


in paying quantities. It will remain in effect so. long as oil or gasis. 


produced in paying quantities. The lessees are authorized to continue — 


their operation of the lease subj ect to. its terms and to the applicable _— 


rules and regulations. _ -_ 
This conclusion necessarily. disposes of a appellate? alternative , 


ae contention that unit agreement I-Sec. No. 431 was not. validly termi- ae 
nated on February 18, 1947. Whether the termination was proper or 


not, it was in fact Sccomipliahed: and the appellants acquiesced. in the 


action... This is.evidenced. by the agreement entered into with M.M. 


Travis on September 24, 1948, which provided for operations on the. | os 


: appellants’ lease, an action wholly incompatible and inconsistent with 


ie the idea of the continued existence of the unit agreement under. which — 
_ such. operations would have been conducted by the unit operator. 


It is unnecessary: to consider the other contentions urged. by. the — 
7 appellants. 


Therefor e, seers to ‘the authority aeiaoaiad to the Solicios be : — 


the Secretary-of the Interior (sec. 23, Order No. 2509,-as revised; 17 

F. R. 6794), the decision of the Chief, Branch of roe g, Digsion. of 
Minerals, Bureau of Land Management, is set: aside and the case 1s — 
. remanded for further proceedings consistent with this decision. 


od. Reven eu ae i 2 
| meng Solicitor. 
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Desert Land Entry: Cancellation-—Administrative Practice | 
The report ofa field examination, although a proper basis for charges, notice, 


and a hearing, is not evidence on which the final action of cancellation of | 
a desert land entry may be taken. ; : ; 


| Desert Land Entry: Cancellation —Administrative Practice 


‘A desert jand entry is not to be canceled for defects not. appearing on the face © 
of the record without giving the entryiian an opportunity to be heard. 


Desert Land Entry: Proof—Desert Land Entry: Reclamation — 


The desert land law requires that in order to make satisfactory final proof of 
entry, an entr yman must, in addition to the reclamation of the irrigable fan’ 
in his: entry, actually i irrigate and cultivate one-eighth of He land. 


Desert Land Entry: Proof 


The actual pr oduction of an agricultural crop is not required i in nde: to make 
satisfactory final proof of the reclamation, irrigation, and cultivation of the 
one-eighth portion of the land in a desert land entry, but, except where 
grass crops only can be grown or where tillage would be detrimental to the 
soil, the cultivation of a desert land entry must at least include tillage. 


_ Desert Land Entry: Proof 


Satisfactory final proof of the reclamation; irrigation, and. euitigation of land 
in a desert land entry. must show that the entryman has made a bona fide 
effort to produce an agricultural crop. The adequacy of such good faith is 
to be measured by the extent of the entryman’s effor ts to produce a produc- 

tive and profitable crop, provided always that such efforts include perform- 
ance of the acts of reclamation, EeauOn,. and cultivation within” the 

j defined scope of those terms. ys 


“Words and Phrases: 


Reclamation. As used: in the desert land law, reclamation of land is interpreted 


. to mean conducting water in adequate supply to the land so as to render it~ : 


available for otetebuuon™ when needed. 


| Words and Phrases _ 


Cultivation. AS used in the desert land. ia cultivation of land means éillage, 
which is “the operation, practice, or act of tilling or preparing land for seed, | 
and keeping the ground in a state favorable for the growth of crops.” Be- 
cause the cultivation of desert land without irrigation would: be a useless 
‘proceeding, the irrigation of such land is required as an attendant act. 


Words and Phrases _— 


Ir Irrigation. AS used in: -the desert land law, irrigation means the application 
of waiter to land. 
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-_ APPEAL FROM THE | BUREAU oF LAND ) MANAGEMENT : 


*Claudé E. Crumb has. appealed to the Secretary of the Tntsrior from: - | 


9 decision dated September 99,1958, , by the Assistant Director, Bureait — 


of Land Management, affirming the action of the manager of the land — 
; “office. at Los Angeles, California, by which the appellant’s final proof. 
in support of his desert land entry (48.U. S. C., 1952 ed., sec. 321 et 
seg.) was re] jected and his entry held. for cancellation: This entry, de-- 
scribed as the SWI, SE1,. sec. 22, NEY, S14NW1,4 and. NEYSW\, 
sec. 27, T. 4.N., BR. 6 E., S. B.M. “California, was allowed on October 
29, 1947. The appellant? s sworn testimony of final Broat was received - 
nn. the land office at Los Angeles on December 8, 19512. 


_ Although 1 the Assistant Director affirmed the manager’ s rej jebtion of... 


s ‘the final proof, he reached. this result via a different approach. He 
-~ specifically rejected the basis of the manager ’s decision because it was _ 
derived from a report by a field examiner of the Bureau of Land Man-- 
2. agement, dated June 20, 1952. In his decision, the manager noted that ~ 
the appellant’s final. proof of entry had. an made some 6 months — 


fee before the date of the field examination report; he then stated: 


"From the report ; oe Se 1s ‘shown ‘that while the entryman has spent more - . 


ee than the required amount-in his attempt to reclaim this land, and. has actually - 


applied water to more than the required one- eighth of the land, he has not DTO- . 


~ duced an agricultural crop; he has not. constructed the necessary: ditches or con-— 


~ duits to carry water to. all of the irrigable land within the entry; has not de- 
7 veloped, a. supply of water within his: entry and has not secured a right to the land a 
on which he drilled a well to obtain a water supply. The volume of water de- : 


has veloped is adequate to irrigate not more than 120 acres. The quality of the water cares 


: is saline and not considered suitable for the irr igation of agricultural crops. 


The Assistant Director’ rightly held that a report of field. examina- . 


| rN tion, although a proper basis for charges, notice, and a hearing, is not 
evidencé: on which the final action of cancellation may be taken. John — 


| 20, Miller, 28 L. D. 45, 46, 47. (1899). Cf. Richard P. Ireland, 40-1. D. % 





: tin his apveal, ‘the: appallaiit reveals that tie was competed to: surrender. possession of 
the Jand. within - his entry by virtue of a court order for possession entered. on July 30, 
1952... This. order Tesulted from. an action: brought. by the United . States. in. the United 
States: District. Court, Southern District | of California,. Central ‘Division, docketed as No. 
14334-PH Civil and enfitled United: States of America v. 558,829, 28 acres of Land, more 
or less, in the County of San’ Bernardino, ‘State ‘of California, Southern ‘Pacific: Land 
Company, . a. corporation, et al. Information supplied by the office of the Assistant At- 
torney General,: Lands Division,. United | States Department | of Justice, ‘indicates that the 
lands within the appellant’s. entry: are referred ‘to in the. aforementioned action as. Parcel 
No. 26, and have been taken simply for temporary use by the Department of. the Navy 
in. connection with the go-called “Twenty-nine Palms Project.” The estate so taken was 
- for an initial term. extending through June 30, 1953; with a right ‘to extend, at the. election 
of the. Government, for’ yearly periods. ‘through June 30, 1958. At. present: the term has | 
been extended through Tune. 30; 1955. These facts concerning the court action, though 
not material to present. issues, are placed in the record here because they men eae 
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“484, 485 (1912) ; George F. Goodwin, 43 L. D. 193,195 (1914) ; Henry 


. Chamber ‘tain, 48 L. D. 411, 414 (1922) ; John Roberi Claus, Richard 
EH. Yoder, 60 I. D..457, 459 (1951). An entry is not to be canceled for 


defects not: appearing on the face of the record without giving the . 


entryman an opportunity to be heard. ad ohnnte #: Whitted, Bilt 
Smith, 611. D. 172 (19538). | 
_ The Assistant Director, however, noted what he considered to . a 
sufficient ground for rejection of the appellant’s final proof in the fact 
that the appellant had not produced an agricultural crop on his entry. 
Such failure, the Assistant Director concluded, was a fatal deficiency 
in the appellant's fina] proof, the evidence of such failure in the form 
of the appellant’s sworn testimony of final proof being enough to. 
establish the fact.? Nevertheless, the Assistant Director’s heli that 
the pr oof of cultivation must include proof of the actual production 


of an agricultural crop is an overstatement of the law. 


The desert. land law, as implemented by regulation, provides Hae 
patent may only issue for an entry on satisfactory proof of reclama-_ 
tion of the land and on the further proof of the irrigation and culti- 


vation of at least one-eighth of the land in a manner calculated to. 


- produce profitable results (43 U. S. C., 1952 ed., ‘secs. 328 and 329; 43 

CFR 232.25 and 239.30 (19 F. R. 9086) ). | : 

The desert land act of March 3, 1877 (19 Stat. 31 7 )s before er 7 
amended and supplemented by the act of March 3,1891 (26 Stat. 1095,. 


1096-1097), had merely called for satisfactory proof of reclamation. : : 


_ of the entered land, such reclamation to be accomplished “by conduct- 
ing water on the same,” within 3 years after the date of the entry. 
oo ‘ding to departmental interpretations of the act of 1877, these. 


requirements could be satisfied by conducting water inadequate supply 


to the land so as to render it available for distribution when needed.* 

- The act of 1891, however, allowed the entryman up to 4 years from 
the date of entry to comply with the requirements as to reclamation 
of the land and to submit final proof, but provided “that proof be 
further required of the cultivation of one-eighth of the land.” (48 


2 Where. an entryman’s final proof, on its face, shows noncompliance with the- require- - 
ments of the law, it is proper to hold the proof for rejection.and the entry for cancellation 
on the basis of such. insufficient final proof, “Paris Gibson et'al., 47 L. D. 185, 186 (1919) ; 
United States v. ‘Robert i. ‘Pope, Jt., 58 I. D. O74, 576: (1943) ; : United States. aD Evan R. 
_. Jensen, A-26486 (December 2, 1952). 

' 3 Instructions of the Secretary, 3 L. D. 385, 886 (1885) ; : Diokinaon Vv. aber tie. 18 
L. D. 16, 19 (1894) (“Supply in posse, rather than in esse, meets the requirements of 
the law, and satisfies | the demands of equity’); : Brandon v. Costley, 34 L. D. 488, 500 
and passim (1906). Cf. United States vy. Mackintosh et al., 85 Wed. 333, 837. (8th (Cir, 
a ;Connor ¥. United s Btates, 214 Fed. ‘522, 535-536 (9th Cir, 1914). a 
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ies 1959 ed., secs. 328 and 329.) Of the purpose of this added 


| provision, the decision of Brandon ve Costley, SUpTa, | footnote 3, de- 


1s, clared, at page: 498: 


fe The primary object of tha act. of. 18779 was na enpies of inn one a. 
- desert: to an. agricultural state, “to secure the actual and permanent reclamation 

_ of land which in a-natural state is unproductive,” and that title might. not pass | 
_ upon a mere constructive compliance with the law, the additional requirement of - 
2 cultivation was put in the: amendatory act of: 1891. i Mead ; 


~The word “oultivation” used in connection with: the aaa land aw, | 


. the: homestead laws, and the former preemption | law has been fre- - 


; quently discussed arid defined in decisions and opinions of this De- 
- partment. * The most comprehensive treatment of the term is to be 
found in the aforementioned decision of Brandon v. Costley, a case 
in which a desert land entry was contested for alleged failure of the 

entrywoman to make legally sufficient final proof of entry. Regard- 

ing { the meaning. of “cultivation, 7 the decision, at page 498, states: 


/ ® oe There is ‘nothing from which it can be inferred that: the word “eultiva- 


Gi tion” was employed in the act. in any. different sense from what is ordinarily un- - 


= derstood by that term, namely, tillage, which, as- defined by Webster, is “‘the op-. 
ar -eration,. practice, or act of tilling or. preparing land for. seed, and one the 


_». ground ina state favorable for the growth of crops. a2 


. But the actions involved + in reclamation and cultivation of the one- 
eighth portion of the land do not constitute the entire process. - There 
- must also be irrigation of. this land. The decision of Alonzo B. a ole, : 
- 38 L. Dd. 420 (1910), holds, at page 422: ; 2 ee aA 
"Cultivation of desert lands. without actual irrigation would ee a ‘useless pro- 
ceeding, and inasmuch as the cultivation of the amount: stated is requir ed, it is 
. also. necessary. that this area. must: have been paaieaien ir rigated. by Eee water te Fo 
| upon it-prior to final proof. lie ale nan He ; - ow 
7 The desert land law itself provides 4 that a | prospective patentee | must 
a8 have: expended : a certain minimum amount of money “in the necessary © 
irrigation, reclamation, and cultivation” of the land (43 U. S. C., 
1952 ed., sec. 828). Asa direct result of the Cole decision, the de- 7 
oe partmental regulations. have en the following 2 as a v part. of 7 
. 43. CFR 232.30 (19 F. R. 9086) > | 7 a8 es 
While it is aot required that all of the land shall have been actually { irr wigated: 


- at the time. final proof is made, it is. necessary. that the one-eighth por tion which 
is required to be cultivated. shall also have been irrigated . in. a Manner -ealeu- " 


= lated to produce pr ofitable results, considering the character of the jand,. the : a 





- ¢of, Andrew: Chiybury; 20 L. D. 111; ‘414 (1895). (desert land pre H |“ Naney M.. Hough, C : a 
AT LD; 621, 624 (1921) (desert land. entry) ; 43 CFR 166:23 (19.F; R. 8969) (homestead. a 


entry: * See the numerous: ‘cases. cited i in: Br andon.. Y, ease yi dba pp. baiege 
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climate, and the kind of crops heme grown. {Alonzo B. Cole, 38 L. D. 420.) oe 

[Italics supplied.] Poe i % 3 . 02 | . > 

As for the word “irrigation” as used in the desert land law and the 
implementing regulations, it can have only one meaning: the BpEHee 
tion of water to the land. 

Thus, the desert land entryman, in order to make final proof of ell- 
try, must. (in addition to fulfilling other requirements not pertinent at 
this point) make proof of the reclamation, irrigation, and cultiva- 
tion of one-eighth of the land in his entry. ' Yet, contrary to the rule 
which the Assistant Director advanced in support of his holding, 
there is nothing in the desert land law or the departmental regulations 
and decisions which either expresses or implies that production of an 
agricultural crop is indispensable to the sufliciency of proof of recla-_ 
mation, irrigation, and cultivation. re 

The onde: “reclamation,” » “irrigation,” and “cultivation” have, _ 
with respect to the desert land law, well established meanings, as set 
forth above. None of these definitions can be stretched to include pro- 
- duction. of a crop as one of its necessary incidents. To be sure, crop 
production is the most satisfactory method of showing the sufficiency 
-_of the irrigation and water supply, which are essential to reclamation. 
- Some of the language in Questions 11 and 12 of the final proof testi- 
mony form reflects this.> But whatever these questions may suggest 
as possible administrative interpretation, they do not in this case 
bespeak the rule. ai 3 

‘In support of his view that the term “cultivation” eens encom: 
passes production of a crop, the Assistant Director has referred to — 
“The method and scope of cultivation required under the Desert Land 
Law [which] are described in 43 CFR 232.32 and 232.33.”° In addi- 
tion, he has.cited as direct authority Charles Edmund Bemis, 48 L. D. 
605 (1922), and as collateral authority Clark ¢. d ohnson, A-25928 

(May 14, 1951). 

‘With respect to that portion of 48 CFR 939. 30 (49 E.R. 9086) which 
is quoted above, it is evident that, insofar as a farming activity such 
as the appellant’s is concerned, there is nothing in that provision to 
equate cultivation with the actual production of an agricultural crop. 
On the contrary, it implies that at the time of final proof the one- 
eighth portion to be cultivated need only have been irrigated “in a 
manner calculated to ) produce profitable results, abe [Ttalies 


5 Of, footnote: 8: infra. —° 
- 6 The same- necHone are now designated as 48 CFR 282. 30 and 232. - Ss ¥. R. 9086). 
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. supplied. 1: ‘This language plainly: logs not envision that the‘ “profit 
- able results” must have been produced at the time of. cae final 
7 ro a ie % 

The faz of 43, CFR 239, 31 (19 aca 9086) ; Is as ¢ follows: 


As a rule, actual tillage of one-eighth of the land: must be shown, ‘It is not 
sufficient to show only that there has been a marked increase in the gr owth of 
grass or that grass sufficient to support stock has been: produced on the land 
as a result of irrigation:: At, however, on. account of some peculiar climatic or 
' goil conditions, no crops except grass can be successfully produced, or if actual 
tillage will destroy or injure the productive quality. of the soil, the actual pro- 
duction of a crop of hay of merchantable value will. be. accepted. as. Sufficient 
- compliance with the requirements as to cultivation. (32 L. -D.456.) In such 
cases, however, the facts. must be stated and the extent and value of the crop | 

7 of hay must be shown, and, as before stated, that same was procuced as. a result 

of actual i irr igation.’ : 


This contains. no fcporetios: to any. requirement of the actual preane: a 
— tion. of an. agricultural crop,. except where grass crops. only can be 7 
grown or where tillage will prove detrimental to the soil. ‘The in- _ 
s. ference 1 is readily drawn that where tillage i is required, actual = fee 
; tion of a, crop is, not essential to satisfactory final proof. ae 
>. The very decision. on which the Assistant Director places chief re- 


7 liance disproves his. contention.’ This decision, Charles E dmund - 


Bemis, supra, contains the following declaration at page 607: 


2 8 Se While, as stated in the case of Nancy M. Hough, supra, it is not always’ 


necessary to show. that the crop was remunerative, yet it is incumbent upon 


the entryman. to. show that some . sort of a crop was raised by irrigation or : 
that a bona fide effort was made with that end in view. * * * Tite supplied bs 


4 2 except as to bona fide: ahs 
7 While it is true that this ¢ case relates the test of final oan of ‘entry 


to the raising of a crop by- irrigation, it obviously does not make the 
raising of a crop an indispensable requirement. Reference to the 
raising of a crop seems rather a recognition that this is the easiest, 
most. satisfactory method, of. showing that the performance of the 
activities involved in the reclamation, irrigation, and cultivation of 





7 See. Mary Munro, 85 L. D. 45, 17 (1906). ‘With respect to. the citation 82 L. D, 456, - 
see footnote 11, infra. 

8 The other decision mentioned by the Assistant Director, Clark 0. Tian A-25923 

(May 14, 1951), contains statements which might indicate that’ the statutory requirement 

.of cultivation includes the actual production of a crop. However, these statements follow | 
discussion of certain. questions. in the final. proof blank which were designed to elicit. 
information | pertinent to. the matter of final. proof.. ' These questions impliedly recognize 
that the ordinary method of proving reclamation and: cultivation is by the.production ~ 
of a crop. The language of these. questions should not, however, be taken as an adminis- — 
_ trative construction of the law.-to the effect that. actual. crop. production is an indis- — 


: pensable element of final proof. 
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the land either ie been accomplished or is proceeding duly in the | 
direction: of the ultimate objective of the desert land law; that As, 
“the change of. lands from a desert to an, agricultural state.” | 

‘It is fice however, that the Bemis case has given definite affirma-. 
tion to the standard Gf bona fides in judging the satisfactoriness of 
proof of reclamation, irrigation and cultivation” .There, an entry- 
man, without lone any reason, had made proof of attempted 
cultivation before the crop he had planted had germinated. He had 
submitted final proof even though he had nearly two full cropping 
seasons before the expiration of the time for doing so. Employing 
the reasoning that a bona fide effort to produce an agricultural crop 
would necessarily include the utilization of so much of the time still 
available to the entryman as would be needed to bring his crop to 
maturity, the decision ruled that the proof offered by the entryman 
was insufficient and that supplemental proof could properly be de-— 
manded of him within the period of time left for his. making final | 
proof, | = 7 
In explanation of this standard of good ‘faith, ‘ie Bends case 
matches good faith to. concrete effort, declaring that “the degree of - 
good faith displayed by a claimant must necessarily be mead by | 
_ the exteiit to which he-tried to produce:a productive and prone | 

crop.” (48 L. D. 608.) 

Actually, the Bemis case holds-merely that with respect to the one- 
eighth portion of the land in a desert land entry which must be cul- 
tivated, the proof of reclamation, irrigation, and cultivation may be. 
abiched by a bona fide effort to produce a crop.t°. Read. literally, | 
however, this holding must be regarded as too abndssd a statement of 
the rule, since, even where some degree of good faith j is evident, it will 

“necessarily be insufficient unless it is tanifested by efforts which 
~ include the acts of: reclamation, irrigation, and cultivation, as defined 
_ above, performed in a manner calculated to pHeue profitable 
results. re | 7 | 





© Of. John. Cunningham, 32 L. D. 207, 208 (1908) ; Ps Nancy yf. Hough, footnote 4 supra, 
p. 624. 

10 The paragraph of the Bemis case from ‘which the quotation appearing above is taken 
concludes with the following sentence; “The mere planting of a crop does not fulfill the 
requirement.” When this sentence is read in context with the entire decision, it becomes 
clear that it is not to be regarded as a general holding that in all cases something more 
than planting is required to prove cultivation. The import of this sentence is, rather, 
that where good faith is not evident, the planting of a crop will not satisfy the requirement 
of proof of cultivation. . 
it Of. John Cunningham, supra, footnote 9, in Which it was held that efforts to produce 
4 crop must be such as can demonstrate the reclamation of the land from its desert condi- 
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From aaa provisions of. fhe cee inna ce itself, certain Pa fawenicss a 
may be-drawn. As stated previously, under this law. an entryman has. 


initially 4 years from.the date of his entry within. which to submit 
_ final proof. of compliance with the requirements .of the law as to 
- reclamation and cultivation (48 U.S. C., 1952 ed., sec. 329). It is © 
_ reasonable to. assume that the law does not contemplate that the end 
of the 4-year period must. always. coincide with the time. when an 
- agricultural crop has matured, quite obviously because. growing sea- — 
sons, types of crops, weather, geography, and other variables and con-_ 
_ tingencies bear. no necessary relationship to the ‘anniversary of the _ 


date of.entry.. Moreover, it would be a harsh: interpretation of the - 


.. law indeed if an: entryman’s final proof. were rejected because, al-— 
~ though he had done everything necessary to produce a crop, that crop - 
had failed to. mature on account of such unforeseen. factors as plant 
disease or flood or insect damage.2 | 
‘In the present case, actual tillage of the soil, plants ofa ‘crop, 
and irrigation of the land had occurred before the appellant’s sub- 
mission of his final proof on December 3, 1951. He has stated, in his 
appeal to the Director, Bureau. of and Management, that 40 acres 
planted in. ranger alfalfa and. 85 acres planted in oats were.in excel- 
~ lent condition at the time he was forced by the court order temporarily 
to quit the land. In his appeal to the Secretary the appellant avows 
that he “has done everything humanly possible to reclaim and put to. 
productive use the land involved” and asserts that he has spent ap- 
-. proximately $18,000 in connection with his entry. | 
From the foregoing, it is apparent that the adequacy of the appel- 
. lant’s final proof must be tested by criteria other than the production 
of an agricultural crop. 
_ Despite the fact that the Assistant. Directior’ s decision cannot be 
sustained with respect to the particular issue on which it was-based, | 
_ the record here, including the final proof testimony, shows a number 
of omissions which, unless clarified, may nonetheless require rejection 
of the appellant’s final proof and the cancellation of his entry. © 
For example, Question 6 of the final proof testimony form instructs 
the claimant to state the source and volume of his water supply, how 
it was acquired, how it was maintained, and at what. cost, (48. CFR — 
tion. “(The validity of thig rationale saanaheealy remained unaffected by the toodifieation 
- of the Cunningham decision by: the Inatructions of the Secretary, 32. L. D. 456 (1904), 
which merely specified that actual tillage of: the land was Tequired. ) CT. also Brandon v. 
Costley, supra, p. 501, and the ‘quotation, supra, from 43 CFR 232.30 (19 I. R. 9086). 


See Forest R. Milaren and. Grace. Ganey Mildren, A-23660 (J uly 21, cups 
2 Of, Instructions of the Secretary, 3 L. D. ‘385° (1885). . 
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239.29 (19 FE. R. 9086) ) ; also called for is record eee of the 
entryman’ s right to the use of such water or other satisfactory evidence 
in accordance with local laws (48 CFR 232.32 (19 BF, R. 9086) ). The 
appellant’s reply, 1 in full, to Question 6 is: “16” well pumping better 

' than 100 miners inches, pumped into main ditches.” There is no 

showing whatever in the record either as to evidence of the appellant’s 
~ right to the use of the water of which he speaks or as to the sufficiency 
of his water supply for the irrigation of all the irrigable land em- 

braced in his entry (48 CFR 232.32 (19 F..R. 9086) ). | 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 
17 F. R. 6794), the Assistant Director’s decision is veversed and the 
case is remanded to the Bureau of Land Management for further 
action 1n accordance with this decision. | : 3 


J. Rever: ARMSTRONG, | . 
- Acting Solicitor. 


r 


MARY E, BROWN. 
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«Oil and Gas Renies: Lands Subject to Leasing . 


. Applications for. oil and gas leases filed after the revocation: of a withdrawal 
of the land covered by the applications but before the date specified . in the ; 
‘Tevocation order for the receipt of applications for the land must be 
rejected. oe: . 

Withdrawals and Reservations: Revocation. 


Where an order revoking a withdrawal of land. specifies that ie seeoestion 
shall not be effective to’ change the: status of a part of the land. affected 
_by the revocation until a future date, that part of the land. is not available 

. for oil and gas leasing Tmt that future: date. 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT - 


This is an n appeal to the Secretary | of the Interi 10r r by Mary E. Brown 
from a decision of the Associate Director of the Bureau of Land 
Management dated May 22, 1952, which affirmed the action of the 
acting manager of the land aitiee at Salt Lake City, Utah, in rejecting, 
on August 380, 1948, Miss Brown’s application for.a noncompetitive 

— oil-and gas ieee ee section 17 of the Mineral Leasing Act, as 
amended (30 U. S. C., 1952 ed., sec. 226), insofar as it covered ‘the 
ela described land j ia T. 18 6., R. 21 E,, 8. L. M., Utah: 
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| Sec. 6: oe 2, 3, 4, 8, 6, a SWYNEM, SEMNWY%, BYSWH, 
 WYSEY, © ga 7 

ion 7: Lots‘1, 2, 8, A, EuW, WILEY, - 

- See. 18; Lots 1, 2. 3, 4, EW, WisNEY, 


ee “The Recaciate: Director held: that this: land. was: ‘not. wells re oil a | 


ao and gas leasing on August 23, 1948, when Miss Bre own’s: s application — 
| ee - ‘was filed. San tet ; ome o. 8 
Tt As’ Gontended on ” spall that this dana was” aide. salable: for See ae, 


: a: oil and gas leasing on J uly 16, 1948, when an or der of this: Depart- ae 
ment, dated July 1, 1948, revoking a withdrawal of this land, was filed 


é = with the Division. of che Federal Register and that, it was error rt oe 
OF reject Miss: Brown’ Ss application filed on August 23, 1948. _ 


- Sections 6, 7, and.18, T. 15 S., R..21-E., 8S. L. M., Utah, were, arith. _ 


- other lands not involved | in this appeal, tampovar ily withdraws from 


-. +all forms .of: disposition: under the public land laws by the First . 
7 Assistant. Secretary of the Interior on September 26, 1933, in-aid of 


% : “proposed legislation, under the authority: of section 4 of the act of | 
: March 8, 1927 (25 U.S. C., 1952 ed., sec. 398d). On August 94,1945, 0° 


the cee of the Interiot modified. the withdr awal of September 
26, 1933, to permit the issuance of oil. and gas leases under the pro- - 
visions of the Mineral Leasing Act: on some of ue ands covered by a? 
| the. 1933 withdrawal (10 F. R. 11257). - 
“By the act of March 11, 1948 (62 Stat, 1 2), Cia Sot the 
exterior boundaries. of the Uintah and Ouray Indian: Reservation in 


Utak to include some but not all of the lands withdrawn by the order 


of September’ 26, 19338.’ Under that act, the reservation for the benefit. 
of the Indians ianluided: surface righis only in those lands added. to 


the reservation which had, previous to the withdrawal of September ° 


26.1933, been withdrawn’ by Exécutive Order No. 5327 of April 15, . 
: 1930. (43 CFR 297. 8; 19 F. R. 9163). Section 2 of the act cee, : 
_the. Secretary of the Trterior to revoke the withdrawal of September - 


26, 1933. Pursuant to: that: congressional: mandate, the:1933 with-- - 


ss drawal was revoked by the Department on July 1, 1948. ~The order | 


nce of revocation was filed with the. Division of the Federal Register ON ee 
~ July 16, 1948, and appeared in the bee issue oon the Federal ot Neeeey a ae 


for July 17, 1948 (18 F.R.4105).., 


: - That ‘executive erden had, ‘On: February ¢ 6; 1933, ere | May 13. 1985,. eens modified to = 


aa authorize the Secretary of the. Interior. to. issue oil ‘and gas leases: and sodium ‘permits Po sar 
ie and leases - under the ‘Mineral - Leasing Acton the withdrawn | lands. (Executive: Order fe 
No. 6016, 43° CFR 297. 10. oe He oR oe > Executive. Order: No. 7088, 48 CER 297, 18. a eo 
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“The ae of 5 uly 1, 1948, described the lands aathdnian the | 
| order of September 26, 1933, in the same manner in which they were — 


described in the 1933 order, i. e., by. the exterior boundaries of the — | 
withdrawal. At revoked the 1 1938 order and the 1945 _—n order 


and provided: - 


ee Effective upon the signing of this order, the remaining ‘iands, ‘deseribed” 
as follows, shall be administered for gr aZzing purposes under. applicable laws: 


After describing the ‘remaining lands” by legal subdivisions, where. > 


“possible, and. specifically including among the ‘ ‘remaining lands” all | 
of T. 15S., R. 21 E., the order provided : i 


The revocation of. the. modifying order of eustiee: 24, “1945, supra, which per- 
mitted the issuance. of. oil and gas leases on certain lands, shall not be effective | 
until 10: 00 a.m. on September 2 pat as to such of the : remaining lands as were. 
affected by said order:.: 


This order. shall not otherwise become effective to. “change the status of such 7 


— remaining lands until 10: 00. a. m. on September 2,1948. At that time the lands. 


shall, subject to valid existing rights aud the provisions of existing withdrawals, 
| become subject to application, ‘petition, location OT selection as follows: * * *. 
~The order then. provided for a 90- day period, commencing on Sep- 
tember 2y: 1948, within which.certain veterans might apply for the 
“remaining lends” under certain of the nonmineral land laws and in 


_. which others having claims to such lands might assert their preference — 
rights and it permitted such persons to present their applications 
during a. 20-day advance period beginning on August’13, 1948, all of 
4. S0¢h applications, together with those presented on September 2, 1948, 


to be treated as simultaneously filed. It further provided that com- 
mencing on December 3, 1948, any of the lands’ remaining unappro- 
: priated would become subject, to such application, petition, location. 
_ or selection by the public generally as might be authorized by the 


public-land laws and it provided that. applications by. the general — 


public might be presented during the 20- -day period from November 
13, 1948 to December 2, 1948, inclusive, and that all such applications 
together with those presented on December 8, 1948, were to be treated — 
as “simultaneously filed. The order informed veterans to submit with | 
their applications evidence of their military or. naval service and those 
claiming other preference rights to submit evidence in support thereof. 
Tt contained information as to where applications for the lands-were 
to be filed, how-the applications would be processed, and aa in- | 
formation. as to the character of the land. _ - 
The order contained no ‘specific statement as to when the Pe | 
Poponis: either i in the lands to which the Indians received only the — 
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ee mictaee: rights ander the act of March 1, 1948, or in the igctiaining: | 


: : Jands,”, would become subject, to Jepsing under the. Mineral. esead 
ae The Doperineht ae held that in so ie as sthe aeailepiiee of the mee 
~~ Jands affected by the order of J uly 1, 1948, for leasing. under the Min- - 


eral Leasing. Act is concerned, ‘the ‘order’ dealt with two: classes of 


re Jand: (2) those lands. withdrawn by the order of September. 96, 1933, 


to which the Indians received only the surface title under the act of _ 


Ps March 11, 1948, and. (2) those lands. withdrawn by the same order _ ane 
~. +90 which thie’ diane received no title under the act: of March 11, 1948, 


‘It held that in dealing with thé latter class, i, e., the “remaining lands” . so 
the order specified a future date upon which the lands would become 
subject to application. The Department held further that the revoca-. 


tion of the order: of July 1, 1948, became effective as to the mineral 
deposits in. lands falling within class: (7) when. the order was filed 
with the Division. of the Federal Register on July 16, 1948... D. Ke 


oF Edwards et al. v. Albert G. Brockbank et al., A-25960 (April 3, 1951). ‘ 
‘The land involved in this appeal was not added to the aa vreser- 


vation by the act:of March 11, 1948. It is included among those lands. 


withdrawn by the order of September 26, 1933, to which the Indians 
received no title under the act of March 11, 1948, It is thereforea -.. 


: _ part of the “remaining lands” dealt with in the order of July 1, 1948. a 


5 The subdivisions involved in this appeal were not affected by the. — 
. modification of August 24, 1945. ° They were not, therefore, subject to 


oil and gas leasing under that modification, the qevoontion of which, ae 
-. under the order of J uly 1, 1948, was not to be e effective until Peoptenber ur. 
9, 194820. 05" e it 
As the land involved:i in ie sate 1s among the « remaining lands” is 
* dealt with in the order of July 1, 1948, for which a. future date was 
specified upon: which the land would be subject: to application, it: 18 
clear that it did not become available for oil and gas leasing on July — 


——-:16, 1948; when. the order was filed with the. Division of the Federal 


| Register, as contended by the appellant. ae. ne 
> .. The order provided that it would not become effective to change the: oe 
7 status of the “remaining Jands” until 10 a. m. on September 2, 1948. 
uauiees on: augue 23, 1948, when. Miss Brown’ S application was: 


Ee cae 2 Other subdivisions in. gectione. 6, ee and 18 were “affected iy the modifying. order’ of a es 
- . August 24, 1945.. The Associate Director held. that those ‘subdivisions, for. which Miss. 


nye - Brown ..also ‘applied, were. available for oil and gas leasing on August 23, 1948, when. os 


Miss ‘Brown filed her application. The Tecord shows that: these. lands were leased to 


aa vappi Canis prior in 1 time to Miss Brown. 
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filed, the land was still not available for oil and gas leasing ® bapa , 
the revocation. Cf. D. Miller, 601. D.161 (1948). It was accordingly 
correct to reject Miss Brown’s application for an oil and gas lease inso- 
_ far as it covered those portions of sections 6,7 and 18, T. 15 S., R. 44 E., 
S.L. M., Utah, described at the beginning of this decision, 

Theietore: pursuant to the authority delegated to the Sélicitor iy 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Associate Director of the Bureau of 
Land Management ; is affirmed. Ss ! : | 


ca Reve ARMSTRONG, - 
X Acting Solicitor. 
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Oil and Gas Leases } Suspension of Operations and Production 


Where there are no intervening rights, the Secretary of the Interior has au- - 
_ thority to give his assent after the expiration of the primary term of an oil 
and gas lease to a suspension of operations and production in effect prior _ 
to the expiration of the lease, with a consequent revival of the lease term. 
Whether such authority will be exercised depends upon whether the lessee 
has exercised due diligence in nceauesne the suspension and apen other per-- 
tinent factors. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Noncompetitive oil aa gas lease Santa Fe 078641 covering approx- 
imately 2560.20 acres was issued as of May 1, 1948, to Walter Berger | 
for a term of 5 years! On August 15, 1951, the manager of the land 


and survey office, Sante Fe, New Mexico, copie! a partial assign- - 


ment of the lease to Robert E. Mead insofar as it covered approxi- 
mately 960.20 acres, subject to an overriding royalty of 5 percent re- 
served by Mr. Berger. The partial assignment, which was approved 
as of September 1, 1951, created a separate and distinct lease with re- 
spect to the acreage assigned to Mr. Mead and was assigned serial 
number Santa Fe O78641-A. On September 10, 1952, Mr. “Mead filed 





‘3The 20-day aavanee period, enacnene on August 18, 1948, provided for in the order 
for the filing of certain preference applications ebrously ‘has no application to Bereons 
seeking mineral leases. 

1The lease was issued under section 17 of the Mineral Leasing Act, as amended (30 — 
U.S. C., 1952 ed., pee, 226). z 
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a ik dete of operator, naming, , Grifith Moore as. ‘the oper ator of “8 
. thelessee. _ : 


The record. shows tl that gts 1, 2, 3, 4: Suny sec. 3: Tv. 26 N, R. uw, 7 
7 LN. M. P.-M. (being - a. portion. the lands contained, in ‘Santa, Fe | 
- 078641-A), were classified by the Geological Survey as being within © 


_ the known geological structure of the San Juan. field effective as of 
January 1, 1953. The record also shows that the manager of the land 


and. survey office, Santa, Fe, reported to the Director of the Bureau of — 


- Land Management on March 17, 1952 [1953], that the Geological Sur- a 
vey had reported that lease Santa Fe 078641—A had a producing status 


_and that the date of discovery was December 23, 1952. 


On March 16, 1953, Mr. Mead filed for approval an omens exe- 2 ‘ - 


cuted January 31, 1953, from Robert E. Mead et ux. to Grifith Moore *% 
— of an undivided 90 percent interest in lease 078641-A.. uae 
On April 30, 1953, the primary term of the lease expired. | 
It appears chat on May 20, 1958, the appellants filed with the 
regional oil and gas supervisor a request for a 2-year suspension of 
operations and production retroactive to May 1, 1953, and that by a let- 
ter of July 21, 1953, the supervisor denied the application for the 
_ reason that it was not filed prior to the expiration of the primary term. 
On. August 5,.1953, Messrs. Mead and Moore filed an appeal from > 
the supervisor’s decieion which. was transmitted to the Director of.the 
Bureau of Land Management because it involved other considera- 
_ tions pertaining to the lease. On June 3, 1954, the Acting Assistant 
Director of the Bureau of Land Management held that the lease was 
not extended beyond the expiration of its primary term and conse- © 
quently denied approval of the assignment from Mr. Mead to Mr. 
- Moore. With respect to the request for suspension of opérations and 
production, the Acting Assistant Director said that relief could. be 
granted only by the Secretary on equitable principles. ‘The appellants 
have appealed from that decision tothe Secretary. 7 
The appellants’ principal contention on appeal is that. the suspen-* 
sion of operations and production requested : by them should be 
granted. They assert that appellant Moore entered active. military 
- Service‘on April 17, 1953, and was assigned to the Naval Control Ship- _ 
ping Officer at N orfolk, “Virginia: that such service lasted until May 
5, 1958; that until his return from military service he thought that — 
| » the iene was in good. standing and he was unaware of the need of 


applying for a suspension; that on May 6, 1953, his attorney called.the 


_. regional oil and. gas supervisor at Roswell, N ew Mexico, and orally a 


ee _ requested a suspension of operations and production; that on May liye 


: 1953, ‘the attorney wrote the supervisor that an application for sus- 
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pension would be sent to him as soon as possible ; and that on May 20, 
1958, the application was filed with the supervisor. i 
“The appellants have also submitted an affidavit dated July 1, 1958, 
i appellant Moore in which, after reciting the facts of his mary 
‘service, he stated that he elected to have his 90 percent undivided 
ownership in lease Santa Fe 078641, and the lease, suspended for the 
period of time equivalent to his military service and 6 months there- 
after; and that the purpose of the affidavit was to give notice of mili- 
tary service in connection with the public land claim. , 
The appellants also allege that on May 11, 1953, appellant oar 
filed an offer to lease, NM 012062, with the land ‘office at Santa Fe, 
_ New Mexico, covering the 960.20 acres involved. They state that this 


_ offer coon for the purpose of preventing the entrance of any _ 


_ stranger who might attempt to secure some rights tothe land by filing 
an offer therefor.. They also state that with the filing it was requested _ 
that the land office take no action on the offer to lease until a decision 
_ had been reached on their. application for Suspension of operations and — 
production. 

The. appellants state they have expended in excess of $18,000 in 
dr illing two wells on the lease, with a valuable discovery being made 
in the well located on lot 1, sec. 8, T. 26 N., R. 11 W., and that this 
-well was shut in after its completion see in December 195, 
because of lack of pipeline facilities to market the gas. Thus, it sould 
appear that the lease could be extended in its entirety only by a grant 
of the suspension of Bpere ons and ee requested by the 
appellants. 

The appellants contend that because of the equitable considerations 

in this case the Secretary should assent to their application for a retro- 
~ active suspension of operations and production under the provisions of 
section 39 of the Mineral Leasing Act, as amended (30.U. S. C., 1952 
ed., sec. 209) , which states in pertinent part as follows: 

* * & In the event the Secretary of the Interior, in the inter est of ets 
shall direct or shall assent to the suspension of operations and production under 
any lease granted under the terms of this Act, any payment of acreage rental or 
of minimum royalty prescribed by such lease likewise shall be suspended during 


- .guch period of suspension of operations and production ; and the term of such 


lease shall be extended by adding any such suspension period thereto. . 


The first. question raised by the appellants’ request is whether the 
Seer etary is authorized under section 39 to give his assent. retro- 
actively to a suspension of operations and production where the effect 
of the action would be to revive a lease which would otherwise have 
340422554 | | 
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ew expir ed. This question was aa but left undecided i in ihe cases of 


. TEs: Ou and Development Corporation, A-26269 (October 30,1951), 
and Eagle Consolidated Oil Company, A-26259 (January 3, 1952). 
In the first case cited, operations and production ceased on a lease 
shortly before the expiration of its primary term but no request. for 
suspension was filed until over 19 months later. In the second case 


_ cited, over 29 months elapsed between the expiration date of the =- ~ 


| cine and the request | for suspension. The Department held in- both 


cases that, assuming that a retroactive assent to suspension could be - : 
~ given so as to revive the leases, such relief would not be granted in — 


those cases because the lessees had not exercised dus. ea in 
seeking a suspension. | 7 : 
-. In the immediate case, since the well located on viat 1, sec. 3, was iva | 
~ in on its completion date of December 23, 1952, fon Intl oi. Pipeline | 


_. facilities to market the gas, an interval of 4 mouths and 27 days— 
elapsed until the application for suspension of operations and produc- | 
tion was filed on May 20, 1953... At any time within the period from ~~ 

‘December 23, 1952, until April 80, 1953, which was within the pri- 

mary term of ‘the con the appeliani could have filed for a suspension 


and in all likelihood it would have been granted. The record does 
~ not contain any information relative to any further drilling operations — 
after December 23, 1952, nor do the appellants assert there were any, — 
which might explain why no application for suspension of operations 
and production was filed. The only explanation. given is that ap- 
: pellant Moore did not apply for a suspension or make inquiry concern- 


ing such a.suspension since he was unaware of the necessity for it 


or the procedure to obtain the same, and because he was out of contact 
with his business interests while serving with the Navy from April 17 
until May 5, 1953. However, this does not explain ‘why Mr. Mead, © 


who remained the or titleholder of the lease, did not ae the - 
a suspension. : 


_. On the other hand, a ea is not obligated to request : a, suspension | 
| of operations and production even though he may be entitled to it. 


a Jf he chooses to continue to pay rental and to allow his lease term to — 


- run during a period of actual suspension, this Department could not 


_ validly object to his failure to request a suspension. In other words, | 

_ if the appellants had not requested a suspension until April 30, 1953, 

the Depar tment: could not complain that they had not exercised due 
diligence in. requesting the suspension. On that basis, it appears that 


in ‘determining: whether due diligence has been exercised in this case, _ | 4 
cae the only period of delay that. should be considered is the delay from 
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| pai 30, 1953, to May 20, 1953, when the application fap suspension 
was filed. This was:a oe of 20 days. When it is coupled with the 
fact that on May 6 the appellants orally requested a suspension and 
confirmed the request by their attorney’s letter of May 11, 1953, to 
the supervisor, it would appear that the appellants had. exercised due : 
diligence in applying for a suspension. 3 
_ In the absence of a lack of due diligence in applying for a suspen- 

‘sion and i in view of the substantial expenditures made by the appellants % 
which resulted in a well capable of pr oduction, and further in view 
of the fact that a suspension of operations and production jwould 
clearly appear ar tofbelin the interest of conservation, it appears that the 
relief requested should be granted if legal eee exists for such 
action. 

Section 39 does not in terms bar the giving ee a ‘retroactive assent. | 

On the contrary, the provision that the Secretary may “assent” to a 


_. suspension seems to connote the idea of giving recognition to some- 


thing which already exists. Such an interpretation seems to be neces- 
sary in order that section 39 may achieve its full purpose. It is not 
uncommon that a well capable of production may be completed on a. 
lease only on the last day or two of the primary term. If, for example, — 
this should occur after the close of business in the supervisor’s office 
on a Friday and the lease term should expire on Saturday or Sunday,” 
there would be no way in which an application for a suspension could 
be filed prior to the expiration of the lease. In such a case, it would 
obviously be impossible to assent to a suspension of operations and pro- 
duction and have it inure to the benefit of the lessee without giving the 


assent retroactive effect. Consequently, it is concluded that the Secre-  — 


tary has authority to give assent to a suspension even though the assent _ 
is not given until after the expiration of the primary term and even © 
though it has the effect of reviving the lease term. Whether such relief 
‘is to be granted in any particular case is, of course, a matter of discre- — 
tion to be exercised in consideration of all pertinent factors, such as 
_ those mentioned inthis decision. 
| It is to be noted that so far as the record shows, no application for a 
- Jease on the land included in the appellants’ lease was filed after April 
380, 1953, and before Mr. Moore filed his application on May 11, 1953.? 
No opinion is expressed as to whether the Secretary would have au- 
thority to give a retroactive assent to the suspension of operations and 





: 2No application for a noncompetitive lease. could, of course, have been filed Fok any 
portion of the leased Jand which was situated on the known eeolonic structure of a 


- producing field. 


116 DECISIONS OF THE DEPARTMENT OF. THE INTERIOR [62 1 D. on 


os production ; as is Ma entire ies AG thus eee ties entire ae it 2: a | a 
qualified application had been filed prior to Mr. Moore’s application. a 


for such portions of the leased land as were not: situated 0 on ache ‘nown. 7 


ss geologic structure of a producing: field. 


‘The decision of the Acting Assistant Director of the Bureau of iad : : 


f Management i 18 reversed ; assent is given to a suspension of operations. be 
and production on joade. Santa Fe 078641—-A from April 30, 1953, to 
May 31, 1955 (in view of the Japse of time attending the final digpons es 
tion of this case) ; and the case is remanded for further consideration. Bee fie. 


in n accordance with the: views ook essed j in 1 this decision. ee 


. Onnin Lewis) 


| JOHN W. ROUNDY BT AL. 
A-27127 0” Decided March 28, 1955 
Public Sales; Preference Rights—Accounts: Payments 


_ Where the owner of contiguous land submits a timely Aueiarsnce: right claim: ; 


Assistant Seoretary. : ee 


for lands offered at public sale on the last: day of the preference-right. 


period and tenders his personal check which is later dishonored, the: 
we efer ence-right claim should be rejected. - 


APPEAL FROM THE BUREAU OF LAND Ce ae aaa 


On the application of M. L. Oldroyd, Salt Lake 071727, oi the 
public sale of certain lands pursuant to section 2455 of the Revised 
Statutes, as amended (43 U. 5. C., 1952 ed., sec. 1171), a public sale. 


was held by the manager of the nd and survey office at. Salt Lake: 


_ City, Utah, on September 17, 1952. The applicant, Mr. Oldroyd, was. 
the high bidder for one erthe tracts offered (tract No. 2, containing” 
1,189.11 acres) with a bid of $2,790.82. On September 25, 1952, within © 
| the 30-day period provided for by the statute for the exercise by 
contiguous owners of a preference right to purchase the offered land, _ 
- Merle and Zelda K. McPherson submitted a. bid of $2, 790.82. On of 
_ October 17, 1952, the last day of the 30-day preference- -right period,. : 


oS ohii W. Roundy asserted | a, preference right and-submitted a bid of - - 


| $2, 790.82. for the tract. He offered in payment his. personal check: | 
drawn on the Commercial Bank of Utah. Mr. Roundy’s check was: 


7 returned unpaid and marked “Refer to Maker.” - By a decision dated. ee 


"November 3, 1952, the manager rej jected Mr. Roundy’ S bid. 
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In igs ere from. the manager’s decision to tis Dinediok: ‘Me | 
- Roundy enclosed a cashier’s check on the Commercial Bank of Utah 
in the amount of $2,790.82 and an affidavit by A. U. Miner, attorney — 
for the Commercial Bank of Utah, stating that Mr. Roundy had made 
an arrangement with John G. Steele to bor row the purchase price of 
the land involved; and that John G. Steele had in turn arranged 


with the bank that he would execute and deliver his promissory note — 


to the bank with the understanding that the bank was to allow Mr. 
Roundy to draw a check against the note for the amount of the bid. 
"The affidavit states that Mr. Roundy’s check reached the bank prior 
to the time that John Steele had executed and delivered the note and 
that: the employees. of the bank were not fully acquainted with the 
arrangements made by Mr. Roundy and John Steele. Thus, the check 
was returned marked “Refer to Maker.” By a decision dated April 
93, 1954, the decision of the manager was affirmed by the Acting 
Re eeant Director. Mr. Roundy has appealed. to the Secr etary of the 
| Interior. ie ee 2 | 

Section 250. LL (b) of the Symons under: ‘the public sale ie 
(48 CFR, Part 250 ; 19 F. R. 9116) provides: 


(b) ‘The owners of contiguous lands have a preference right, for a period of 


oO days after the highest bid has been received, to purchase the Jand offered - 


ou for sale at the highest bid price * *.*,' 


(1) (i) A preference right to purchase must be * * * accompanied by the 3 


‘purchase price of the jand. 


It is obvious that the tender cas by the apusiiait on October 17; 
1952, cannot be regarded as compliance with the above quoted regula- 
tion. Payment.made by a worthless check does not constitute a pay- 
ment in support of the purchase. It confers no right on the bidder. 

Of. John F. Settje, 21 L. D. 187 (1895) and J. Martin Dawis et al., 
A-26564 (January 12, 1958). : | 

‘The appellant contends, however, that aay after his check 
-was returned unpaid he. tendered ‘a cashier’s check which was ac-. 
-cepted and cashed and that therefore he became the bona fide pur- 
chaser of the land offered for sale. The record shows that the second 
check was received from the appellant on November 10, 1952. How- 
ever, since the preference-right period expired on. October 17, 1952, 
his tender on November 10, 1952, can avail him nothing, There is 
no authority for extending the 30- -day pr eference-right period to per-— 
- mit a claimant to submit the purchase price of the land... C7. N ewell 
ele, Randle B. oe A-26328 (May 12, ep). | 
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iphabetons pursuant. to the authority delegated - to the’ Solicitor by | 


__ the Secretary of the Interior (sec: 23, Order No. 2509, as revised: 


: 17 F. R. ne) the Acting eeetens Director” S decision is affirmed. | 
| i o J. Rerun ‘AxatstronG, ta 
7 — Boletton: 
“APPEAL oF RYALL ENGINEERING COMPANY 
TBRCA1 = ‘Decidead. March 80, 1956 


Contracts: ‘Auditionad Compensation——Conitracts: Changes 


A contract for aer ial photography and topographic mapping of a reser voir and 
project. lands provided for the mapping of all lands within a designated 


‘boundary up to a.limiting contour, and for aerial ‘photography only of the 


lands within the designated. boundary north of a certain parallel of latitude. 
‘The parties, nevertheless, treated the. designated boundary as only appr oxi-- 
mate, and the contractor was paid for mapping a considerable. number of 
_ areas outside the’ designated boundary. but within the limiting contour. Tn 


' these circumstances, the contractor is entitled - to additional compensation is 


for aerial photography necessary to map an-area.on the northern edge of - 
the project where the limiting contour ran considerably beyond the desig- — 
nated’ boundary. ‘The fact that. the additional work was not supported by | 
a written change order, does not bar the allowance of the claim since the a 
1 disputed area was mapped with the knowledge and consent of tepresenta- : 
tives of the contracting officer, payment was made for the maps which were 


retained by the Government, and the mapping could: not be required with- - ee 


out also consenting to the photogr aphy. 


Contracts: Damages: Remission of Liquidated Damages oS 
_ Where a contract was modified by an understanding between ‘the: parties: - 


which was, strictly speaking, inconsistent with its literal - terms, and soy - 


_ constituted | a change “within the general scope” . thereof, as. provided in. | 
Article. 2 thereof, and where as a result of the. change the contractor was: -_ 
required to perform. extra work, he is entitled not only to paynient for the: 

extra work accomplished but also to an: extension of time for. the ‘comple-- 
tion of the work by way of an equitable adjustment, and liquidated damages: 
which have been assessed ‘adaaae him should be remitted. | . 


BOARD OF CONTRACT APPEALS 


On teas 24, 1953, the Ryall Engineering Conipiniy, a paritisr® 
ship, formerly of Little Rock, Arkansas, but now of Denver, Col- 
orado, appealed the decision of the contracting” officer, bated. Jan- 
uary 23, 1953, under Contract No. I-103r-1700, denying its claim. | 
for an SSienson of time and additional compensation in the ‘amount — 


cs $850. The contract, which | was a standard. Government Py a | 
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contract (Form No. 32, November 1949 revision), was entered into. 
on March 21, 1952, with ae Bureau of Reclamation. 

The contract. sprowiced that the contractor would “perform acrial 
photography and produce aerial photographs and enlargements, and 
perform topographic mapping and furnish topographic maps and - 
other map items” of the reservoir and project lands, Glen Elder Unit, 
Solomon Division, Missouri River Basin Project. All work was to 
be done in accordance with the specifications, which were numbered 
7018-234, ; 

In accordance with the terms of the contract and eaeorct 17 of 
the specifications, the contractor was to begin work within 21 calendar 
_ days after date of receipt of notice to proceed and was to complete 
all work, “including delivery of the map sheets and tracings,” within 
120 die from the date of receipt of such notice Notice to proceed 
"was received on March 28, 1952, thus fixing July 26, 1952, as the date 
of final completion of all work under the contract. That date was. 
extended 25 calendar days by Order for Changes No. 1, and 58 
calendar days, or to October 17, 1952, by findings of fact dated Sep-. 


tember 30, 1952, to the effect that the contractor had been delayed in | 


_ the prosecution of the work by outside interference. All work under 
the contract was not actually completed, however, until November 6, 
1952. : 
In the “Bidding Schedule” provision was made for the Shoidguphy 
of 55,700 acres at a lump sum price of $2,600 (item 1), and the map- 
ping of 94,100 acres at 74¢ per acre, which equals $69,634 (item 2). 
The basic requirement concerning the work to be done was set forth 
in paragraph 11 of the specifications, as follows: 3 

Tt is required that aerial photographs be furnished of that portion of the area. 
outlined on Drawing No. 495—-701-9, which lies north of parallel 89° 30’ N. and. 
that topographic maps with either a five foot or one foot contour. interval, as. 
described in these requirements, be furnished of all areas below and including 
elevation 1500 lying within the designated boundery both north and south of 
parallel 39° 30’ N. The boundary lines of the area within which work is to be 


performed, as shown on Drawing No. 495—701-9, is drawn along legal land swb- 
- division lines, to a Minimum of one- quarter section. [Italics supplied.] _ | 


It appears. from Paragraph 12 (a) of the: Specifications that. no: 
‘provision was made for photographing areas south of parallel 39° 307 
N. because the contracting officer was to furnish mapping photo- 
graphs.’ Paragraph 12 (b) (3), of the specifications governing map- 

1The contract stipulated that the work was to be ‘eompleted ‘within 90 calendar days 7 
put allowed the contractor ‘to: indicate a sheets period of time, Heewicee it did. not exceed. 


120 calendar days. 
2 These apparently were obtainable from the United States Geological Survey. 
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detail, peoeded that the maps - were to ibs prepared with: contour in- 


ae ‘tenvals of 5 feet, except for one small area where the interval was to . 
‘be 1 foot. The last sentence of this subparagraph provided: “The - 


remaining area within the boundary indicated on Drawing No. 495-_ 
- %1-9, lying above elevation 1500, outside the project: lands,. shall be 


a covered by aerial photography only.” ‘[Italies supplied.] ‘This 


sentence, which is inconsistent with. Paragraph 11, in effect established 
an exception to the provision of that paragraph, so that aerial photo- - 
graphy only was required at. elevations above 1500, irrespective of. 
whether the area lay north or south.of parallel 39° 30/ N. | 7 


Change, Order No. 1 provided for mapping at 5-foot contour in- ae 


tervals of additional lands at elevations above 1500 indicated on Draw- 
ing 495-701-13 attached thereto, and some of these lands are outside 


- the boundary designated on ‘Drawing 495-701-9. In addition, the — : 


order provided for mapping at 1- foot, contour intervals of two ‘small 


: | areas within this original boundary which he at elevations both above 
and below 1500. As Change Order No.1 did not otherwise modify 


Paragraph 11 and the last sentence. of ‘Paragraph eb) (3) of the 


__ specifications, and. was, therefore, inconsistent therewith, it consti-  - 


tuted another exception. Change Order No. 2 in effect, provided that 
if the contractor could not. gain access to any lands. required to be — 
mapped at 1-foot contour intervals, such lands were to be mapped 
with a contour interval of 5 feet. Change Order No. 2 was again in 
the form of a revision of the language of Paragraph 12 (b) (8) of 


the. specifications, but in making the revision the entire insertion — 


- made by Change Order No. 1 was eliminated. ‘Since the work re- 
quired by Change Order No. 1 had. already, been done, itis apparent _ 
- that this elimination was unintentional. 2% : 
_ + The dispute between the contractor and ‘the contacting, officer 3 In 
- this appeal * is whether the contractor is. entitled to additional com- 
“pensation and to an extension of time for photographing an area on 


the northern’ edge of the project where the 1500-foot contour ran 


. considerably beyond the boundary marked on Drawing No. 495-7 01-9. 
— This. area » which will hereinafter be referred to as “the disputed area” 


3 The contracting spines was. Ht. EH. Robinson, the. Monaver of the Kansas River District 7 
of the Bureau. of Reclamation. However; paragraph 1 {(b) of. the “General Provisions” | 
of the. contract defined the term. “contracting officer” as including “the authorized repre- 
sentative of.a Contracting Officer acting within the. limits: of his authority. “ Charles H. 


= ‘Gardner was appointed a representative | of the contracting officer prior to the opening 


of. bids. : J. ‘B.. Budd. was substituted. for Gardner as a- yvepresentative of the contracting. 
officer when Gardner subsequently retired. from the service. In addition, R. P. Laughlin, 


| who-was in charge of the. office: of the Bureau of. Reclamation | at Beloit, Kansas, acted in . 


_-the capacity of an. Anspector. for. the contract. It was his. duty to: check. the field work of: 


the contractor ane to OnsDece, the contractor’ S work. and methods: in the absence of Gardner, ony 
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feed in Sees. 8, 9, 16, 17, 18, 20 and 21, T.5S., RB. 9 W., and comprises. 
1184 acres. ‘The photography work and the: mapping based thereon. 
appear to have ‘been done without any written change order after 
the contractor had completed all other work under the contract. The 
aerial photography was done early in September, and the maps were — 
delivered to the office of the Bureau of Reclamation at Beloit, Kansas, 
about September 15, 1952. The sheets were checked, cen and. 
returned to the éontractor. by R. P. Laughlin. ‘The Bureau of Recla- 
mation has made use of the ao sheets of the ae area, and. 
intends to retain them 

~ On October 16, 1952, which was one figs before the scheduled com-— 
pletion of all ihe work under the contract, the contractor wrote to 
the contracting officer, formally requesting a 15-day extension of time 
for the completion of other work under the contract, which had had. 
to be postponed to map the disputed area, and the payment of an 
additional $350 to cover the cost of the additional photography which. 
had been necessary to map the disputed area. In a supplementary 
letter of November 13, 1952, the contractor amended its request for 
an extension of time to 22 days, and also explained how and why the 
photography had been done, as follows: | - 3 * 

To accomplish this photography; it was necessary to move the eine and. 
crew from Grand Junction, Colorado, to Beloit, Kansas, and return to Grand 
Junction. The move was made when weather reports indicated a period of 
clear weather could be expected in the Beloit area * * *, 

The amount of $350 for the additional photography sSpresented the actual 
cost to this company in performing the work in that we considered it to be an 
additional area to the mapping required under the specifications which had not 
been included due to the inaccuracy of the existing U. 8. Geological Survey 
Quadrangle Maps covering the area. This assumption was based on the fact 
that the 1500 foot contour delineated on Drawing No. 495-701-183 indicated that 
the USGS maps were used as the source material. The project boundary shown. 
on Drawing No. 495-701-9 would under ordinary conditions adequately contain 
the mapping to the 1500 foot contour. However, in planning the aerial photog- 
raphy of this area the flight lines were placed to cover the area within the 
boundary and in addition provide a safe overedge coverage of about one mile. | 


This need for additional photography was discussed with Mr. Mervin Greer of . 


the Regional Office in Denver as he was. immediately. available. and. had par- 
ticipated. in the preparing of the specifications. . Mr. Greer indicated that. the 
area had not been intentionally omitted in planning the project. 

In a letter dated December 22, 1952, the contractor pues a 
| change: order ‘ ‘as suggested by Mr. Holland of the Legal Branch, 


4 See memorandum dated May 1, 1958, from Stuart G. Browne, Acting Manseer of the 
Kansas River District, to the Commissioner of Reclamation. 
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Denver Regional Office, confirming ithe ered juste uctions given by 


a “Mr. Budd for the completion of the mapping in the area beyond the _ 
| project boundaries. ” With the letter the contractor forwarded - a 


| notarized statement. of W. E. Spoontz, a a supervisor in charge of 
gr ound survey parties for the contractor, supporting its contention — 
‘that it had received verbal instructions to map the disputed area. 


Spoontz deposed that he had received such instructions from Charles _ 


H. Gardner at a.meeting which he had with him and R. P. Laughlin, 


“eas and also from J. B. Budd in another meeting towards the end of the 
month, | Spoontz also deposed that Budd stated to him that “this work _ 


would be covered by the’ original: specifications and that the map 
| -delineating the project boundary was only. approximate,” and that. 


‘he also advised Budd ee “additional aerial photography would be 


requir ed to map this area.’ 

-. In denying in his findings the contractor’s claim and request for an 
‘extension of time, the contracting officer took the position, however, 
cthat “the boundary of the work covered under this contract is well 
defined and distinctly marked.” He went ontostate: 

Ryall Engineering Company was not instructed by the Contracting Officer or 
his Authorized Representative at any time to do any work outside of the des- 
ignated boundaries. The Contracting Officer or his Authorized Representative 
were not consulted by Ryall Engineering Company. prior to the mapping of the 
:area: in question. Furthermore, Ryall: Engineering Company did not ask for 
- an interpretation of the specifications as to whether the 1500’ contour or. the des- 
‘ignated boundary * *.*- was the determining factor. 

‘As a result of this decision, the contractor not only failed to obtain 
‘payment. for the additional photography but was assessed $2,000 in 
liquidated damages. In prosecuting the present appeal, the contractor 
-contends that it could have avoided the assessment of liquidated dam- 
ages if it had received any indication that:the mapping of the disputed - 
area: would not be required, and it stresses that it acted as it did be- 
-cause it seemed. that- “the project boundary was possibly in error,” 
-since it was “the usual practice in mapping to the limiting contour.” ~ 
Indeed, it asserts that.it actually mapped some other areas “falling : 
Deron the project: boundary,” and that it was paid. for this WORK at 
| “the unit price stipulated in the contract. a 
_ _. Subsequent to the submission of the appeal, m _ response toa ‘sagas | 
| of interrogatories propounded by the Department to the Regional Of: | 
fice of the Bureau of Reclamation; the Bureau forwarded a statement 
: dated October 30, 1958, and made by M. J. Greer,* as well: as affidavits - 


a 5 He » was Regional Stat Officer. on sur veying matters, and ‘acted in an advisory capacity 
- -for the nesion: km S , oie 
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made = J.B. Budd on November 17, 1953, by Chasis H. Gardner on 

November 12, 1953, and by R. P. Laughlin on November 7, 1953. 

‘Greer declares in his statement that about the middle of August: 1952 
_-he had a conversation with H. E. Blevins, representing the contractor 
in which he said to the latter that “we definitely want this area 

(namely, the disputed area) mapped, but that I was not the contract- 
“ing officer and that he would have to receive his instructions from the 
-contracting officer.” Greer also records in his statement the purport 
-of another conversation between’ himself and Blevins on October 28, 
_ 1952. Greer then knew that the mapping of the additional area had 
_ been completed but had not then yet read the epee ications ander the 
contract. “Knowing that the work was completed,” he states, and 
“completed with the contracting officer's knowledge, I said that it could 
be paid for under the specifications.” _ [Italics supplied.] Budd, Gard-.— 
ner and Laughlin deny in their affidavits, however, not only that they 


ever instructed the contractor to map the disputed area but any area 


outside of the boundary shown on Drawing No. 495-701-9. Thus Budd 
_ deposes: “At no time did I recommend or suggest to any representative 
of the Ryall Engineering Company that they should do mapping out-. 
side the contract boundaries”; Gardner deposes: “I did not instruct — 
the Ryall Engineering Company to map any area outside of the 
boundary as shown on the map (No. 495-701-9)”; and Laughlin | 
deposes: “At no time during this meeting did I tell Mr. Spoontz to do— 
or not to do any additional mapping beyond the proj ject ¢ area L to Ss 
the 1500-foot contour.” 
In view of the direct and wholly Spoconciable confiict otween the — 
contentions of the contractor and the statements of the Bureau of 
- Reclamation personnel, the Board, when it came to consider the case, 
requested additional information from the Bureau. In response to 
the inquiry, the Board was informed that the contractor had been paid 
- under item 2 of the schedule at 74¢ per acre for mapping no less than — 
5,902 acres outside the boundary shown on Drawing No. 495-701-9 
_ and under the 1500-foot contour. This acreage included the 1184 acres 
in the disputed area. Only 462 of the 5,902 acres were covered by a 
change order—Change Order No. 1, which would amount to 5,440 acres 
not so covered. Deducting the 1184 acres-in the disputed area from | 
the 5,440 acres not covered by change order, there were 4,256 acres 
which were photographed ancl mapped, in addition { to the acreage | In 
_ the disputed area. 
| In another statement made. by M. J. Greer a attached to a mem- 
orandum on this subject dated March 7, 1955, from the Regional Di-. 
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rector of the Bureau of Reclamation to the Commissioner of Reclama- = : 
- tion, itis explained: _ = #2 aa 


_ * * * The remaining 4256 acres are » scattered over he! entire mapped % area — 
and were. photographed and. mapped simultaneously with the areas adjacent in- | 
| side the boundary line. The entire 5440 acres of mapping: ‘were paid for, since it... 
was determined that it could be classed as a normal overrun in mapping quanti- - 
ties, No payment was made for photography, on the 5440 acres. -Photography. for 
the. small areas comprising the 4256. acres was. obtained automatically on. the 
initial flights paid for under Item 1, Schedule 761-S-234. The contractor makes 
no claim for. photographing this area, but does claim in his appeal payment for 
photography on the 1184. acres for which a ‘special flight had to be made. This 
overrun was occurring thr oughout the entire time the contractor was on the job, 
but he never objected to: the over run until the end of his contract time. 
Our field office has paid the contr actor for mapping: at the pri ice per acre estab- 
lished by the contract for all. areas for which. topography Was furnished includ- 
ing. 5,902 acres overrun lying outside the boundary shown on Drawing Number: | 
495-701-9. This interpr etation of the boundary limitations in paragraph 11 may. ° 


oe 


. a be. too liberal an interpretation, of the paragr aph as ‘it is wr ‘itten, but is in keep= i 
2 ing with the original intention of the paragraph and. with our: needs. All but *< 


| "als 184. acres of the 5,902. acres were covered by the contractor’ Ss first. flights for 
ae aerial photogr aphy. - In order to. ‘map this 1,184 acres the contractor had. to bring: 


> a plane back to the area. for aerial photography. Because of the extra fiying. the: 
7 contractor wanted more money. Because of this and the added acres outside: 


the boundary upon. which he had established his bid, the contractor wanted more: 


: . time. Admittedly this request for more time should have been made much: - 


| earlier. 


Had the cone of caeastnpti 11 of the invitation been as follows: : Tt is re iy Sng 


m quired, etc. ... all areas below and including elevation 1500 in: the reservoir: 
area and to. boundaries shown on the ‘project lands both: north and south of 
parallel ' 39°30" NL The boundaries shown for the reservoir area’ are’ approxi~ a 


- mate to aid the contr actor in. pidding and the: Government, makes. no guar antee — : 

that the 1500: foot: contour is confined within this boundary. The boundary line: 

a _ of the area, etc... . “The burden of determining. both the extent of the survey: 
- and time required. for. the ‘survey would have been with the contractor. | — Cou- “ 


sideration of the above alternate wording may be of assistance in understanding: -. 
- the reasons back of the appeal. bes : 3 | 
‘On the basis of this statement, the Bocad pede it ‘dhicdt to credit: 
the earlier denials of the representatives of the contracting officer that: 
they did not order any mapping to be done-outside the: map boundaries, 
and the Board finds as a fact that the disputed area was at least. mapped! a 


with their knowledge and consent, if not. with the knowledge and.con— 


sent of the contracting officer hime It may be that the representa— 
tives of the contracting officer did not in-so many words direct that the: 
2 disputed area be mapped when the desirability of perfor ming this work: ~ 
was called to their attention, and this may explain the denials: in. their | 


affidavits, but. there can. be no doubt that Hey gave tacit phen Oi SP 
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ihe: contractor’ Ss. s suggestion, and this tacit approval would have to be 

regarded as sufficient, in view of the many additional areas within the 
limiting contour but outside of the map boundaries that had already 
been mapped and paid for without any objection. Similarly, the. 
Board must credit the statement of the contractor’s. representative that 
he advised the contracting officer’s representative that additional aerial 
photography would be required in connection with the mapping of the 
— disputed area, and assume that his failure to object—if failure there — 
- was—was tantamount to consent. It is clear that the additional aerial 
flight in connection with the mapping of the disputed area was neces- _- 
sary, and if so, the mapping could not be required without also consent- 
ing to the photography. Furthermoré, the checking, acceptance and 
retention of the maps of the disputed area constituted in themselves. 
— approval of both the mapping and the necessary photography. . 

It is true that the disputed area was mapped without any haste or-— 
der in writing, although Article 3 of the contract and Par nore 3 of 
the specifications required any order for extras to be in writing, and 
it has been held that a contractor may not recover for extra work not 
ordered by the contracting officer in the manner specified in the con- 
tract, even though such work benefited the Government. The leading 
case on this point is Plumley v. United States, 226 U. S. 545 (1913), 
and the rule of the Plumiey case has been reapplied in United 
States v. MeShain, Inc., 308 U. S. 512 (1939). The Court of Claims, 
as well as other courts, have shown a marked tendency i in recent years, 
however, to allow recovery for extra work in cases in which it was un- 

dertaken upon the basis of oral assurances or promises by the contract- - 
‘ing officer, or by his representatives when their oral assurances have 
been ratified: by him.’ This result appears to have been reached on 
the basis of waiver and estoppel. However, even if a written order is 
+0 be regarded as essential, the checking and acceptance of the maps of 
the-disputed area may be regarded as a Sufficient sais aiid with the 
- requirement that extras be ordered in writing.’ 

_ It is apparent: also from the record that the contract was modified 
‘by an understanding between the parties which was, strictly speaking, 


inconsistent with its literal terms, and so constituted a change “within — 


_ the general scope’ ’ thereof, as provided 1 im Article 2 of the contract. 


| 6 See W. H. Ansivont é Co. YY. United States, 98 Ct. Cl. 520 (1943), in which the . 


Court of Claims expressly declined to’ follow the Plumley case because it regarded it as 
against the trend of decision; Lewis Joseph Stiers et al. v. United States, 121 Ct. CL 
158 (1951) ; Whitman et at. v. United States, 124 Ct. Cl, 464 (1953) : Lord Const. Co. v. 
United States, 28 F. 2d 340 (3d Cir, 1928) ; Rass Sl i la Co. v, Pace, 153 F.2d 35 
¢(4th Cir, 1946)... : 

4 nee J ames | Mextugh Soni: ie: v. United States, 99 Ct. Cl. 414 (1943), 
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The schedule under the conte act and Paragraph all of ne ake) os 


tions provided for the photographing and mapping of a precise num-- 
| ber of acres within a designated boundary but the parties. treated the: 


a provisions as. flexible, and acted as 1f the contract contained an “ap-- 
"proximate quantities” clause. How this interpretation came to be- 


adopted does not. precisely appear but it may, perhaps, be surmised. 
_ from the language of Paragraph 11 of the specifications, which, al-- — 
7 though not: ambiguous: when read in the light of the items in the 
- schedule, nevertheless, harbored an element of ambiguity. Although. 
_ the first sentence of the paragraph, which required the photographing 
and: mapping of all areas covered by its provisions up to the 1500-foot 
ss contour but only when such areas lay “within the designated bound- 


ary,” was perfectly clear and definite, yet the second sentence of the 
paragraph, which explained that the boundary lines had been drawn. — 


. “slong legal land subdivision lines,” seemed’ to qualify the first sen-- 
~ tence, ond. to suggest that the boundary lines of the map Gite perbaps, = 


4 ; intended to be approximate rather than exact. 
‘In view of. the actual changes made in the specifications and the 


3 many additional areas, Including the disputed area, which had to be 


ae mapped as a consequence of the change, consider shone of equity: should fa* 


obviously have dictated not only the payment for the extra work ac~ 


complished but also the extension of the time for the completion of 


- the work as requested by the contractor. Such an “equitable adjust- 
ment” was required by Article 2 of the contract, relating to changes. _ 
7 ~The Board cannot agree as suggested in the Greer memorandum ~_ 
that the requests of ihe contract were nol timely. The contractor: . 
requested payment for the additional photography prior to the expira- _ 
_ tion of the contract time, and the record does not show that the 


~ request: for an extension of time, which was justified not only by the-. | a 


mapping of the disputed area but of other areas as well, was not made 
as soon as it became manifest: that the work could not otherwise be - 
ia completed on time. The contracting officer, moreover, has not ¢ raised: _ 
a any question of timeliness, | | | . ; 


In order to clear the record, the case is returned to thie contracting a 
a officer for the entry of an appropriate change order in which pro- 
_ vision will be made for the payment of $350 for the additional photog- 


- raphy, and an extension of time of 20 days will be granted. After: 
‘the change order has been entered, the liquidated damages assessed in: 
the amount of $2,000 should be remitted. . seen es 
should be made to the contractor. in the amount of 82, 350... re 


o% 8 See United States v. + Rice, 317 U. Ss. 61 (1942). 
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- Concrusion 


» Therefore, mined to the authority delegated to “the Board of 
Contrant Appeals by the Secretary of the Interior (sec. 24, Order’ 
No. 2509, as amended; 19 F. R. 9428), the findings of fact, of the con- 
tracting officer pursuant: to which the claims of the contractor were 
denied are reversed with directions to: proceed. as outlined above. 


‘Turopore -H. ‘Haas, Charman. 
Tuomas C. Barcurtor, Member. 


Winr1am Suacie, Member. 


‘EDWARD CHRISTMAN ET AL. 
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Enlarged Hosienteads: Mineral Reservation | 


Where a patent issued containing a reservation to the United States under phe 
- - aet of July 17, 1914, of- all oil and gas in an enlarged homestead entry in 
accordance with the notation of. the reservation in the final certificate, and 
where that notation is identical with the amendment of the final certificate _ 
‘to which the entryman was required to, and did, consent before the final cer-. 
 tificate was approved, the fact that only a part of the land in the entry was 
- included within a petroleum withdrawal when the entryman filed his con- 
‘sent to the reservation does not warrant a conclusion that. the reservation 
as to the land not within the withdrawal was erroneous. 


Patents of Public Lands: Amendments—Res Adjudicata 


Where a patent on an- enlarged homestead entry with a reser ation: to the 
United States. of oil and gas was issued more than 86 years ago and the 
entryman later filed a petition requesting issuance of. an unrestricted pat- 
ent on the entry, which petition was denied more than 33 years ago, and the 

: entryman did not appeal from. the denial, the matter is res adjudicata and 
will not be reopened upon an application for an unrestricted patent by a 
subsequent owner of a portion of the land who does not conclusively estab- 
lish that the mineral reservation was unauthorized and who has no. eqns | 
entitling him to an unrestricted patent. 


Rules of Practice: Appeals: : Failure to Appeal 


One who fails to appeal from the partial rejection of an: oil and gas lease 
application is not entitled to reinstatement’ of. the application with priority 
-- over an. jatervening applicant, even: though the. selection was: erroneous. 
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‘On BE anuary 29, 1919, patent No. 662889 issued on 1 enlarged foals 


é stead entry, Miles City 024817, to Azariah Doggett on 318.6 acres of . - 


land described as lots 1, 2, 8, 4, ,SY4NEV,, and SYNWI, sec. 4, T. 9 Nu; 


R58 EMP. M, ‘Fallon County, Montana (43 ULS..C., 1952 ed., sec. 


Nn DIB) a: “This land comprises the Ni4 of sec. 4. The patent reserved to. 


.- the United States all the oil and gas in the lands included in the entry s* 
Im accordance with the act of J uly V7, 1914 ” U. 8.C., 1952 ed., sec. 
os 1 et seq.). 


On J anuary 99, 1952, Ristenes Zaerr filed an oi] and gas (ease offer, | 


~.. Montana 06607, for lot 4 and the SW144NW4, which tracts contain nn 


79.72 acres of lang. and make up the WYLNWY, of sec. 4, within ~ | 
Doggett homestead entry (30 U.S. C., 1952 ed., sec. 226). | 
7 On January 27, 19538, Edward Christman, present owner of he | 
 WI4NW1, sec. 4, filed an application for a corrected patent on the 
entry which. would eliminate the oil and gas reservation to the United 
States under the act of J ay 17, 1914, insofar as it oe the WIANWY, 
~ sec. 4 
~ On April 24, 1953, sounsel for Gladys. ¥. Williams filed an ‘applica- 
tion for reinstatement: of oil and gas:lease offer M-02907, which in-_ 
cluded the W1,NW, sec. 4. This offer, filed on July 23, 1951, was” 
rejected as to the land here involved in a decision of Never ber 7, 1951, 
by the manager of the Billings land office. The case’ was ‘closed: on 
December’ 18, 1951, because Mrs. Williams did not apper from the» 
manager’s decision. | 
| In a decision of May 5, 1954, the Acting Assistant Director of the 
- Bureau of Land Management, in effect, allowed Mr. Christman’s 
application by. authorizing. the issuance of a patent supplemental to 
_ patent No. 662889 which would convey the oil and gasin the W14NW4, 
sec. 4. to the original patentee. In. the same: decision, the Acting ~ 
Assistant, Director rejected: Mrs.. Zaerr’s. oil and gas lease offer for 
the land, rejected the application for reinstatement of Mrs. Williams’ 
oil and gas lease offer, and rejected protests filed by the oil and gas 


— fease applicants against the allowance of Mr. Christman’s application. 


‘Mrs. Zaerr and Mrs. Williams have taken separate appeals. to the 
Secretary of the Interior from the Acting Assistant Director’s decision. - 


~The Shell. Oil. Company, holder of an option agreement cover ing: oe 
- - 7 Mr S. Zaerr’ S application, joinedin Mrs: Zaerr’sappeal.. | a 
~ On January 22, 1915, Mr. Doggett. made: enlarged Aomesiead cathy: ry, 


a on the N14 sec. 4. By Executive order of J: anuary. 11, 1916, all of the. ie 
ae land covered by the entry yaa the WN W te Sec. 4 Was s withdrawn ; 
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es and included within. Petr oleum Reserve No. 43, Montana No. 3. ‘The 
Executive order, subject’ to the provisions of ‘ie act of July ive 19142. 


withdrew the ieade included therein from settlement, location, sale, 7 | 
or entry, and reserved them for classification and in aid of legislation. 


The withdrawal. was prima: facie evidence of the mineral character 
of the lands included therein, and the land so withdrawn, unless proved — 
to be nonmineral, was not subject to patenting © under the homestead 
laws without a mineral reservation to the United States as provided 
for by the act of July 17, 1914. Cleveland J ohnson (On —— | 
48. D.18 (1921): 

The Acting Assistant Director’s decison Seihereins ine issuance 
of a supplemental patent to.convey the oil and gas in the W14NWY, 
sec. 4 is based upon the conclusion that the reservation to the United 


States of the oil and gas in that tract was-erroneous because that land 7 


was not included in a petroleum withdrawal when equitable title to. 
the entry. was earned and the land was not considered to be valuable — 
for oil or gas. The decision. referred to a report of June 3, 1953, by — 


the Geological Survey which states that the WILNW sec. 4 was not. - 


considered to be prospectively valuable for oil and gas when the 
oe entryman earned. equitable title. . 


- This conclusion in the Acting Assistant. Ditector? S -dedigion requires My 


"an examination of the proceedings which resulted in the issuance of a 


~~ final certificate, approved November 21, 1918, on this entry and patent . 
No. 662889, dated January 29, 1919, both of which reserved to the - 
‘United. States all oil and gas in the entire mee in accordance with 
the act of July 17,1914. 

 . ‘The record of Mr. Doggett’s entry contains a cc of: esplanten: , 
- OA, 1918, from the Assistant Commissioner, of the Genera] Land Office © 


- to the register and receiver, Miles City, 1 in which it was stated that 


the NEY and the E14,NW1, sec. 4 in Mr. Doggett? s entry were with-- 
drawn by Executive order and included within Petroleum Reserve 
No. 48; that the claimant should be notified in accordance with depart- 
mental instructions (4 L. D. 32. a). under the act. of J uly 17, 


1 Section 8 of the act of Tuly 1, “4914 (80 ‘UL. ‘Ss: cc 1952 ‘ed., sec. 128) provides in 
part. that > , 


e # eo any. “person ‘who shall Bevearise locate, select, eliter, or purchase, 
under the nonmineral land laws of the United States, any lands: which are: sub- 
. sequently withdrawn, classified, or reported as being: valuable for ‘phosphate, , 
nitrate, potash, oil, gas. or asphaltic minerals, may, Upun application ‘therefor, — 
. and. making. satisfactory. proof of. compliance with the laws: under... which. such. . 
ne lands. are claimed, receive a patent therefor, which patent shall ‘contain a reserva- *. 
.. tion. to the. United: States of all. deposits 6n- account of which: ‘the lands: were. 
withdrawn, classified, . or..reported, as: being . valuable, together, ‘with: the Tent. i 
‘to prospect for, ming, and remove the same. OP capa ane . see 


340422555 
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* 1914, that he would. bee Aisa 30 tet four notice ane which ‘to : 


a ; file, an application for classification of the. land as nonmineral or. 


= to. file ‘his. consent to the. amendment of the Anat certificate: to, contain the 


igre following : 


ere Patent to cotitain provisions, reservations, conditions, and limitations of oo 
| : “the Act of July 17, 1914 (38 Stat., 509). 7 | oo ora 


Said consent must ‘be ‘witnessed by. two persons, ‘and if ‘furnished, ‘the final 
certificate will be amended by placing thereon above notation. ‘Utalies added.J 


| ‘The Assistant. Commissioner also. stated in the same. letter ‘that the 
z entryman should be notified that: eee ae 


HE unless. he. complies: with. the above or eee herefvoin’ within thirty days 
| from notice, the: entry and final: certificate. hereby: held’ for: eancellation will be 


aa canceled without further notice from this office. 


Whe entryman did not apply for classification 0 of the Jand as. non- 


mineral. | % 
eo On October 14, 1918, Mr. Doggett filed a Const to the: san drier : 
7 of his application as to lots 1,2, 8, SY4NEY, SEYNW1, sec.'4, T. 9-N., 


_ .R..58 E: (all of the land in ‘the. as the  WHNWH), ty tl the ye 
. insertion therein of the following: as a 


= Application made in accordance with and ‘subject to the provisions and_ 
reservations of the Act: of July 17, 1914. (38 Stat: 509).- ee eae es 


| This consent: was signed by the entryman and witnessed by’ one person. 7 


one This: consent to the amendment of the application: was not literallya 

ue ‘eonsent to the- ‘amendment: of the final certificate, as required. by, the | 
‘Assistant Commissioner” s letter of September’ 24,1918. see a ae 

_., On October 15, 1918, the following instrument. which’ did comply ae 

a ‘with the requirements of the Assistant: Commissioner’ s letter was Meds _. 


- ray 
‘ 


oe in tthe Miles City, Monten’, land ¢ office. ‘The instrument stated: 


ee a es ee ee ee “Baker. Montana October 7th., 1918. 
tReet ear aT A eee ee ee” e Milles OILY Montana } No. 024317 | 
~"Gonsent to atnendment of Homiéstead application: oer 

3 I hereby: consent to: the: amendment of: my Homestead Application and 

3 iaheedend. instruments issued: in: connection therewith. So: ‘that. they may ..- 
‘contain the Provisions, reservations conditions and limitations of. ers act... 


Speers: July drt; 1914. ‘UTealies added.]: 


(Sed ie Avariah h Doigett 


‘Witness © eee 
‘L. Cc. Burns (Sed. y- 
‘Je £. Williams . (Sed. e 


- It.is apparent. that this indtruthené ¥ was a 5: dondeiit i 5 the: iiamend ent og 


: of the final: certificate: and was. witnessed. by. two persons, as —— i | 


os AY the Assistant Commissioner's letter. of, ‘September 2 24, 1918. 
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“The two consents were transmitted to the Cominisdionss by ties 
register in a letter dated October 30, 1918, and. in which he said: “we — 
enclose acceptance of the Act of J uly 17, 1914, as to Lots 1, 2, 3, 
- SYNEY, SEYNWY, sec. 4, T..9 N., R. 58 E. Ce a as 
The following statement is stamped on n the final certificate issued | on 
Mr. Doggett’s entry: — ee et ee 
Patent to contain provisions, bestevationds conditions aad: limitations of the 
Act of July 17, 1914 (38 Stat. 509). 7 oa, | 
A. marginal] ink notation indicates that the statement “ei to oil aa 
gas. The above- -quoted : statement, which is ‘stamped on the final certifi- 
cate, is identical with the statement i in the Assistant Commissioner’s | 
Bier. of September. 24, 1918, of the amendment to. be contained in the: 
final certificate, to which ‘armondivient the entryman was required to. 
file his consent. ‘Thus, the Assistant Commissioner required, and the- 
entryman consented to the requirement, that the final certificate ‘be’ 
amended to show that-the patent was to contain-a reservation under 
the act of July 17, 1914. The required amendment was not limited to 
a reservation on only part of the land covered by the entry. : 
In view of these facts, the flat statement in the Acting Assistant: 
Director’s decision that the final certificate was erroneously amended 
_by a notation thereon of the oil and gas reservation as to all of the 
lands in the entry is not sustained by the record. Although the refer-’ 
ence in the Assistant, Commissioner’s letter of September 24,1918, to the’ 
land contained i in the petroleum reserve, Mr. Doggett’s consent’ of 
October 14, 1918, and the register’s letter of October 30, 1918, is some’ 
- evidence that it was intended. that Mr. Doggett was. to i roquited to: 
consent to a mineral reservation only as to the NE and EI4NWi, 
sec. 4, the consent specifically called for by the Assistant Commissioner, 
and the consent filed by Mr. Doggett on October 15, 1918, was not so- 
— limited. The amendment of the final certificate was ace what was’ 
required by the Assistant Commissioner’ s letter of September 94,1918. 
Moreover, in a petition dated August 7, 1920; after the land was: 
| patented, Mr. Doggett requested that the reservation to the United — 
States of the oil and gas in his entire entry be canceled and that an un- 
restricted. patent issue to him on all of the land because he believed > 
there was no oil in'the land. In this petition the entryman referred 
7 to the Department’s requirement that he waive the oil’and: gas rights. 
in the entry, and he did not contend that the reservation as to the 
WILNWI, sec. 4 was less warranted than the reservation on the re-’ 
mainder of the entry. “Before a. decision on’ this petition was ren- 
dered, the Director of the. ‘Geological Ss made. the: news: 
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“report dated J uly 8 8, 1924, ie the Commissioner of the General Land 3 : " z 


ae Office = Pe ; "e 


ee ta Feplyt to your Jeter of ‘April 30, 1921 (Miles City 024317 one ort ti request- 
Dis ae ing. information relative to. the oil and gas value of the following lands | in. 1. Mon- oe 


a tana, M.. M., included. ina homestead petition. filed by Azariah Doggett: 


T.9N, R. 58 EB; Sec. 4, lots 1, 2,3, 4, 84 of NY. . 
“The ands is situated on. the. southwestern | flank. ‘of the Glendive: Baker cat 


= : es which is-a. long, narrow. fold, trending: northwest-southeast from: Yellow- . a = 
~ stone River in'T..15 'N., R..55 E., across the Montana State boundary inT.5N., © | 


.. R.61-E ,-across. the southwest corner: of. North: Dakota and into: South Dakota. ae : ae 
AS a eeult of a geologic study - of. the region the: lands. embraced in this anticline -o 


oe “were, withdrawn as prospectively valuable for oil and gas by Executive Order of 
‘January 11, 1916.. At that. date: gas had been. discovered at two. localities on the 7 
> ‘structure, one in Sec. 20, T. 14 N., R.55 E., and the other in Sec. 1, T. 7N., R. 59 BL. 
ake Subsequent to. the. date ‘of withdrawal, numerous ‘wells. have been drilled in the 
no vicinity of the two: borings mentioned above and. considerable gas production ob- 


4 tained. Gas is supplied. for domestic use to the towns of Glendive and: Baker. as. 
ae well as to. a carbon. black plant at Baker... “Fur thermore, a well: drilled approxi- 


— _ mately. three ‘miles. northeast - ‘of the: Jand. under discussion, is meported to have 


; secured: an initial gas production of 8,000, 000 cubic feet. — : 
ne “Because the land is structurally favorably located for the: accumulation of oil | 
ore arid gas, and. drilling has: discover ed. gas. at. three separ ate’ localities on the strue-"_ 
~ , ture, one of these being but three miles from. the. land in question, this. homestead 
should be regarded. as. prospectively v valuable for oil and gas until further drilling oh 
proves otherwise. . [Italics added. ai Je hs tee a. | | | 
Ina. decision of December 93, 4991, Mr. Doggett's eetion fon the iss 
suance to’ ‘him ofan unrestricted patent on the entry was Tejected. 
| The. record does not contain a copy of this decision, but. the rejection 
_ is noted on the backing sheet:of the record. The entryman did not ap- 
| peal from the rej jection. of his Petition and the matter, remained closed 
until Mr. Christman’ S. application. was filed. ms : 
a On: J anuary. 11, 1983, the WiNwiy, sec. a ‘was cohoed don -gpitintie 
tive. leasing as. part. of Unit. No. 3 of the Cabin Creek field: and: alease . 
“thereon. (Billings 034164) was issued as of July 1, 1935, fora primary 
os term: of 20: “years. - On June. 23, (1989, the lease was srelingnished as: to 7 


a 2 the WiNWiy g60.. 4000 0. AS ee 
The Department. ae held that ee a | reateicted patent v was ished tee 
: upon. a homestead. entry under the act of July 17, 1914, reserving oil 


a and. gas. in. accordance with departmental practice then prevailing but. : on 


| . later held to be STTOREONE,, and the. action Is. long. acquiesced 3 In by the - 


a. will not. be. entertained. ale iM. K ally, 49 L. D. 659 (1993). In a. ae 


- ae situation. where: a. walver. to oil and gas rights. was filed by 3 a, homestead - : 
a entryman and. final certificate and patent; issued containing a reserva-_ 


? tion. o of oil and Bas. under. the act of J nly 1, 1914, but: “ehere, Rebrgeiy. _ = 
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| S ‘the ¢ date ot en of the entry for pens sak the, an of igs. 


~ suance of patent, the land was released from a: petroleum reserve and 


_ restored to unrestricted entry, the Department refused to exchange the | eae 


patent, outstanding for 14 years, for a patent without an oil and gas _ | 
reservation. Aart PA. P. Loyning, 538 I, D. 479 (1931). The reasons . 
given in support of this decision were that the patent which issued | 
conformed exactly with the record upon which it was based and that 
the Department was without further jurisdiction in the matter; more- 
over, the entryman had accepted the patent and r raised no obj ection. un-. 
til ee 14 years after its issuance. = 
In the instant case even if it is assumed. that Mr. Doggett was er- 


-roneously required 1 m 1918 to consent to a mineral reservation as to all — a _ 
of the entry or that the consents filed by him should be construed as. _ 
not applying to the W14NW14 sec. 4, the patent that was issued to him. ae? 
in fact reserved. the oil and gas in the entire-entry, the patent wasac- 


cepted by him, he did not appeal from the decision of December 23, 
— 1921, denying his request for an unrestricted patent as to all the land, ae 
| “and he and his successors in interest acquiesced in the decision for over. — 
 8i years. The cited departmental decisions, principles of orderly ad: 


ministration, and the doctrine of the finality of administrative action | 7 | 
require the conclusion that the question here under consideration is 


res adjudicate and should have been so regarded by the Bureau of Land 7 


* Management. Cf. Rose M. Anderson et al., A-20557 (May 2, ae aa 


H.W. Rowley, 581. D. 550 (1948). | 
It may be mentioned also that no sqmitable soniderations ustify the 4 


oD allowance of Mr. Christman’: s application, which amounts to a request. ; 


- that the United States convey oil and gas rights i in land on. which an . 


agricultural entry was finally approved. more than 36: years. “ago. 


7 Counsel for Mrs. Zaerr asserts that on February 24, 1953, the Acting 


Director of the Geological Survey approved a unit agreement for the 
Cabin Creek Unit. formed .by the Shell Oil Company; that the. 
— W14ANW}, sec. 4 was committed to the agreement by Mrs, Zaerr as ap- 
plicant under Montana 06607; that a valuable oil well was discoveredin - 
March 1953 asa result of drilling which was begun on January 12,1953, _ 
about one-half mile north of the W14NW1, sec. 4; that asa result of 
this.and other discoveries, Cabin Creek Unit was enlarged’ on May. 7, 
1954, and includes lands within one-eighth of a mile of the land here in 
dispute. Although the W1,NW1, sec. 4 had been leased competitively - 
in the past, 1t was not until after the Shell Oil Company began drilling 

its Cabin Creek well, resulting in.a.:valuable ae. of ue Beas ute 
Christman’ S application was filed. - ee 
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“There are no cee in support of Mr. Chatman? S application 3 in ee = 


eo these circumstances. In State of California, Robinson, Transfereé, oe 
. . 48 L. D. 384 (1921), and i in the same case, on rehearing (48 L. D. 387) 
eee (1921) ), the Department held that a-proceeding relating to the refor- 
mation of title papers is governed by principles. of. equity and that one oe 
_~ who had done. everything necessary to acquire title. and who after- 
wards filed a waiver of oil and gas deposits under the act of J uly 1%, Pras ag 


- 1914, and accepted a restricted patent, would not be granted an unre- 


ees. stricted patent even where it had been judicially determined that the. a 
eS. ruling under which the: requirement of filing the waiver was made was . 
-.. erroneous. “A fortiori, the facts in this’ case require the. rejection Of 2 oe 


| ee Mr. Christman’ S application. for issuance of an ‘unrestricted . patent. 7 


In view of these departmental decisions, and because there is no 7 
clogal” or. equitable. ground upon which Mr. ‘Christman’ S. application. 
‘can be granted, nor any reason for reopening the decision of December — 


93-1921, rejecting Mr. Doggett’s petition for an ‘unrestricted patent, 


the ‘Acting Assistant Director’ s decision: was erroneous and must be re- - 
versed insofar as. ‘it allowed’ the i issuance of a patent supplemental to. 

S patent No. 662889 for. the purpose of conveying title to oil and gas | 
in the WiANW1, sec. 4 to the entryman, and authorized a notation in 


oa the: margin of patent record 662889 to that effect. - 


> The Acting Assistant Director’s decision Peieetad Mrs. Williams’ re- 
Aa for reinstatement of oil and gas lease offer Billings 02907 because 
of the allowance of Mr. Christman’s application for issuance of sup- 
plemental patent. The rejection of Mrs. Williams’ petition must be | 
affirmed, but for a’ ‘different reason from. that given in the Acting As- 


oe sistant. Director’ s decision: Mrs. Williams’ application. wasrejectedin . — 


“a decision of: November 7; 1951, by the manager. of the Billings land. - | 


office. The manager’s’ ‘decaion rejecting the application stated er-. 


a roneously that the land had been patented without a-reservation of oil 


and gas to the United States. The decision became final and the case. 


was Closed.on. December 18, 1951, as Mrs. Williams did not appeal from : 


bes the rejection of her. application. . That application will not be rein- _ : 
hs stated on the basis of a petition filed. more than 2years after the case 7h 


was closed where. the right of an intervening applicant: would be oS 

> prejudiced thereby.” Charles D. Edmonson ét al., 61-1. D.355 (1954) eh. 

of, deanette E. Luse, Mildred M. Horming, 61 I D. 103 5 (1908) Ae A. ee 
“38 Rose; A-26354 (May 18, 1952). . 


“Mrs. Zaerr’s oil.and: gas lease offer, Montana: 06607; ‘was re} ‘ected by oe 


ee ¢ oabe. Acting Assistant Director becausé of.the. decision to issue, in the . ; : 
 -omame. of Mr. Doggett, a supplemental patent. which would’ ‘convey: the ae 
ig 0 oil and. ae in “the WANW% sec. 4.. As the decision was erroneous to 
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a ee — Aprit 1, 1958 a 
- this extent and as the oil and gas deposits are apparently available 
for leasing under the Mineral Leasing Act (30 U. S. C., 1952 ed., - 
sec. 181 e¢ seg.) , the rejection of Mrs. Zaerr’s offer was fmeereece ae , 
7 cordingly, the Acting Assistant Director’s decision must be reversed 
as to the rejection of oil ane gas lease offer, Montana 06607, all else 
being regular. 

Therefore, pursuant to the authority delegated to the Salicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; » 


17 F. R. 6794), the decision of the Acuhe Assistant Director. of the : 


Bureau of Land Management i 1s reversed | except. with respect to the 
rejection of Mrs. Williams’ petition for reinstatement of oil and 


gas lease offer Montana 02907, and the case is remanded for. action 


consistent, with this decision. 


ae Raven Anmsrrone, : 
ids ROMEO of 


JOHN E. MILES 


A27075 Decided April. 11, 1955 
A-27144 


Oil and Gas Leases: “Noncompetitive tae 


Where oil and gas leases were signed and completed on behalf of the Unitea 
- States in. January 1948, they were properly dated as of the first of the fol- 
lowing month and will not be redated after the expiration. of their primary 
terms so as to continue them i in force beyond their original expiration dates, : 


Federal Employees and Officers: Members of Congress—Oil and Gas Leases: 
Generally . 


The provisions of 18 U. 8. C., sec: 431, aaa of Penn % of nonesmpetid ve: oil 
and gas leases make unlawful the holding of an oil and gas lease by a 
Member of: Congress’ even though the lease was issued ata time when ‘the 

_ lessee was not a Member of Congress. 


Oil and. Gas Leases: Termination a 


An oil and. gas. lease which was. valid when. issued terminates by operation 
of law when the lessee thereunder takes office as, and assumes the duties’ 2 
of, a Member of Congress. - 


Oil and Gas Leases: Assignments or Ty ansfers 


‘The attempted assignment of an oil and gas lease after ie record titleholder 
thereof has served as Member of Congress for more than a. year or. after 
his term as. Congressman has. ended is ineffective even though such assign: 
“ments are- purportedly approved: by employees « of the Bureau. of Land Man‘ | 
agement. 
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— os and Gas Leases: Extensions. 


_ Where, during the primary term: oF a. lease on land not within the eee 
geologic structure of a producing - field, the lessee becomes disqualified to. 


“hold the’ lease, and it terminates by operation of law, the lease is. not. sub- a : 


a Acts se Be 
; ow and Gas Leases: 5: Applioitions 


An. ‘oil. and gas lease. application which is filed e6E nas: included in. prior : 


ee a - applications. should be suspended rather than rejected pending determina- 


: tion’ of whether any of the prior applicants are entitled to.a lease. eee 
APPEALS F ROM THE BUREAU oF LAND MANAGEMENT 


“J a E. Miles has appealed to the Secretary of the terior from * : 


~dect to the single extension: provided for by section 17 of the Mineral Leasing ee es 


‘ a decision of J uly if 1954, by the Acting Director of the Bureau of. ae me 
Land Management. Gulch. held that. Mr. Miles’ oil and gas. lease, 


~ - Santa Fe 078963, covering lands in New Mexico expired by operation » ‘ 


- of law at the end of its primary term and that Mr. Miles had not filed 


a timely application for extension of the lease (30 U. S. C., 1952. ed., : 
~ sec. 226). ‘The decision also rejected Mr.. Miles’ application, New | 
“Mexico 011924, for an oil and ga gas lease on part of the lands included a 


get a in Santa Fe 078963. 


_Mr. Miles filed a Cours oy to the Secretary from a deco. 


7 “of December 21, 1954, by the Associate Director of the Bureau of Land : ra 
pos Management. hich held that oil and gas lease Santa Fe 079989 had 
-. expired by operation of law at: the end of its primary term and that 


a timely application for extension ofthe lease had ngt been filed. — 


This. decision also rej jected application New Mexico (611995 which. : 
included all of the lands formerly covered by Santa Fe 079989. Asthe — 


- questions involved in the. two appeals. are identical, the cael are. a 


7 ~ being decided together. . ake TF ae 

|. Noncompetitive leases Santa Fe 078963 aa 07 9989 were ead Bas oe 
Z a as of February 1, 1948, for a primary. term of 5 years and ordi-| rn ee 

-sparily would have expired on January 31, 1953.2 On April 99,1958, 92 2 
- Mr. Miles filed application New Mexico 011924 for a lease on part 


-- of the lands covered by Santa Fe 078963, and. application New Mexico 
oo 011925 | for a lease on all of the land soversd by Santa Fe 079989. The <5: +. 
a - applications were filed on the standard offer to lease and lease form ee 
“ No, 41158, and on each of. the. applications. Mr. Miles inserted the: oe 


“athe ‘leased’ were. jasued ‘pursuant toa: ‘@edision of J anuary. 6, 1948, by the. Director: ar 


ee the ‘Bureau ‘of Land Management. authorizing the issuance of two leases ‘pursuant to-Mr. east 
meee Miles’ ‘application. Santa Fe 078963, as;:the. one 2 applteation oe scattered tracts which a Ho 
Coma | not be included ‘in a- single lease, : | o 
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; notation: “This ee the application for preterit right tee a * 


_ “new lease requested March 2, 1958, which was: erroneously fefused. ee 


On February 2, 1958, 20 applications which conflicted in whole or. 


a in part were filed ‘simultaneously. for the lands included in Mr. ‘Miles’ — 
leases. A public: drawing,.was held on ‘April 29, 1953, to determine gee 


the priority of the. simultaneously’ filed applications. In a decision | 
of April. 22, 1953,-the manager of the Santa Fe Land and Survey _ 


Office coun that, as a result of the. drawing, lease application i, 
New Mexico 010812, filed by Buck Russell, was accorded priority No. 


i. Mr. Russell’s application. covered all of the lands included in the 


_ -appellant’s application New Mexico 011924. The lands covered by . 


appellant’s application New. Mexico. 011925 were included in New 
_ Mexico. 010591, filed on February 2, 1953, by Evelyn W. Fritts, which - 
application was accorded pnenty No. 9 as a result of the drawing 
on April 22, 1953. ie 

» The appellant contends that lence Saas Fe 078963 and 079989 were © 
| improper ly dated; that the leases had not terminated by oper ation of 
law when, on February. 2, 1958,. conflicting offers for the lands in~ _ 
cluded 3 in hig new ‘applications were filed ; and, consequently, that his — 
are the first valid applications for the ands, or, in the alternative, 
that his applications should be regarded as. prefercucs right applica- 
tions for single extensions of his leases. However, the serial record 
of Santa. Fe 078963 indicates, with respect. to the oe here under 
~ consideration, that the lessee executed the lease forms and paid the 
required rental before the end of. January 1948, and that the lease 
forms were signed and. completed on. behalf of the United States by 
the acting manager of the Santa Fe Land and Survey Office during 
January 1948. In. accordance with*-the. applicable regulation (48 
CFR 192.40a; 19 F. R. 9018), the leases were dated on the first day 
. of the moneh: following the date the-leases. were signed on behalf of 
the United: States” “Accordingly, the decisions holding that the leases 


were pr operly dated and that the ‘conflicting applications for the 


| lands, filed on February 2, 1953, were filed when the lands. were open | 
to oil and gas leasing were cor rect... no 7 


‘The appellant. asserts. that the serial record i is not accurate ane. that +) 


7 os notations in the case. files and the practice of the Bureau of | 


Land Management ‘3 in issuing leases. demonstr ate that the leases. were 4 


not issued until some time in March 1948 or later. However, the - 


receipt of the leases in Washington on February 26, 1948, after their 
execution in the field by an “oficial: of the Department. on behalf of © 
_ the United. States, and the notation of issuance of the leases ¢ on. the | —/ 
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o backing. chieet of the Washington. recdids § in “Mareh | 1948 do not alter ° 


we the fact that tha Iéades were properly | dated February 1, 1948, m ‘com- ates: 


. pliance with the applicable regulation. @ f. Ross - M alone, Jr. et al, . 


tes, AX 26502 (November 25, 1952). ep 

“Moreover, the appellant have accepted the Teeas with: ‘the aks i 

February 1, 1948, it is too late for him to come in after the expiration = 
of their primary terms and seek to have the leases redated soasto : 


-- continue them in force beyond their: original expiration dates. Ross — 
vie Malone, Jr., et al., supra; Mrs, Grace L, drovers: and Mrs. Frances i : 
“Y Dale, A-26462 (August 20, 1952). } ‘ 
; Tn any event, it appears that Mr. Miles’ eases tetininatad: is opera- | 


tie tion of law Deore. the expiration -of their primary terms, and that - 


the lands included ‘therein were available for leasing on February 2, 


73 1953, The appellant states that he was a Member of Congress 1 in i949. A 
‘and -1950,- On November 2, 1948, he was elected for a term as Repre: ~ 


ee “sentative at Large from New Mexico to the Eighty-first, Congress of 


| _ the United States. ‘His service as Congressman began on J: january 8, - oy 
1949, and continued. through December. 81, 1950. The provisions of nee 


_ a 18 U. ‘S. C., 1952 ed., sec. 431, and of section 9 of the leases here in-. a 


_ volved winles the holding of an oil and oe Tease. tye a | Member of ee : 


eae ‘ “gress unlawfal. 


1s Uz s.. Cc 1959 ed. ae 431, provides in pertinent part that? 


"Whoever, being a Member of. or Delegate to Congress, or. a Resident Commis. - 


| ation: either before or after he. has: qualified, directly or ‘indirectly, himself, or 
Es ~ by. any other person in trust: for him, or ‘for his use: or benefit, ‘or on his account; a 
ae “undertakes, executes, holds, or enjoys, in whole or in ‘part, any contract or agree- 
“ment, made or: enter ed into in pehalf of the United: States or any agency thereof, 


_ . by-any officer or person authorized to make contracts on. its behalf, shall be fined . 


é, cate more than $3, 000. 


- AN contracts or agreements made i in violation of this section shall be void * ee, 


~ Section 9 of the lease provides: oe 


Unlawful interest —It is also further. ey that: no » Member ‘eee or Delegate : 
oe Congress, or Resident. Commissioner, after his. election. or appointment, or © 


“ » either before or after. he has qualified, and: during ‘his continuance in office, and 
ae that. no officer; agent, or employee ofthe Department - of the Interior; shall be 


site “admitted to any share or part in this lease: or derive any. penefit that-may arise © | 


a therefrom ; and: the provisions of section. 3741 -of: the: Revised . Statutes. of the a 

. United States, and sections 114, 115, and 116 of the, Codification of the Penal 

.. Laws of the United States approved March 4, 1909 (85 Stat. 1109), relating to 

tee “contracts, enter into : and form a peer of this lease 80" ) far aS. the same ay be 
my ae applicable.? : Se Ee Stes, & ions 


sei "a Beetion 8741 “of the. ‘Revised ‘Statutes, “as. ‘amended a b. 'g, C 1952 ad, “SEC. "28). me Ga PE 
“23 “pequires' ‘that: ‘the ‘above- -quoted’ provisions ‘asto “Members of ‘or ‘Delegates. to Congress and ee 


Bes Resident: ‘Commissioners be. inserted ag an: enpreta. ‘condition : of the ‘lease. | es ee 
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‘In the case Sof TOM L. McMillan, 611. D.16 (1952), as Depattment Re 
held that an oil and gas lease is a “contract or agreement” within the. 


meaning of those terms as used in 18 U. S. C., sec. 431; that an oil and. 
gas lease issued to a Member of Congress tinder the Mineral Leasing 


_. Act is not within the scope of the statutory exemptions from the pro- 


- visions of 18°U. S. C., sec. 431, granted by Congress in 18 U. 8. C., sec. 7 


433, and is void; a. that, even in the absence of 18 U. S. C., sec. 431, a | 
the holding of an oil and pag lease by a Member of Congress isa viola- 


tion of section 9 of the lease which would subject the lease to cancella-_ 
tion. under section 31 of the Mineral Hee Act (80 Uz 8. OF 1952, 
ed. , sec. 188). | | 
ey the appellant: was not a Manibee of Congr ess when these leases 


were entered into, the leases were not void by reason of the provision | 


in 18 U.S. C., sec. 431, that all contracts or agreements made in viola- 
tion of the statute shall be void. It is contended for the appellant 
that, because the leases here involved were valid when they were 
‘esd, the provisions of 18 U. 8. C., sec. 431, are not applicable. i in 
this case. If this contention were to i eek it would be neces- 
sary to disregard the words of the statute which ake subject to the 
penalty imposed, a Member of Congress who “* * * holds, or enjoys 
in whole or in part, any contract or agreement, made or entered into 
in behalf of the United States or any agency thereof * * *.” 

In United States v. Dietrich, 126 Fed. 671 (C. C. D. ‘Nebr, , 1904), 
the meaning of substantially the same statutory provision as that here 
involved was construed. The Dietrich case held that where one whe 
entered into a valid contract with the United States to lease realty 
to the Government later, during the life of the contract, becamea 
Member of the United States Senate, the contract then terminated: ‘by. 
operation of law insofar as it remained executory. In this. ae | 
the Court stated (at p. 675): 7 4 ae : 

* * * The moment, therefore, that the defendant becattie ‘ a member of the 
Senate, this contract was dissolved—his obligation to further perform it. and his. 
right to further. hold. and enjoy it were terminated—by operation of law. He 
then assumed an official relation to the government which rendered it unlawful, — 
and therefore incompatible, for him to longer have or sustain contractual rela- 
. tions of this character, * * *— 


| In accordance with this decision, it is conchided that ne appellant’s 7 
- leases terminated by operation of law Ww hen. the e appellant became. a 
Member of Congress. - 
_ The appellant seeks to evade the force of the Didirioh case con by | 
asserting that. his leases were fully executed before he. became a Mem- 

ber of Congress. A glance at his leases dispels this contention. For 
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ron : : gaipley der | Secon vt of ie ee he: appellant had the right, ‘dur: = - : | 


: ‘ing. the term of the leases, to remove and dispose of oil and gas deposits, woe, 


. other - than helium, i in or under. the leased lands, and section 2.(c) of 


oc, “the leases obligated him at any time during the Teisse term to: drill wells — 


ee Necessary. to. protect. the leases from drainage and. to. drill any other- 0... 0 
> wells required by. the Secretary. to. insure. diligence: in. the’ develop- es 
“. ment and. operation: of the property: ‘These provisions were clearly .. 
vee not: fully: executed before the appellant. became a Member of Congress. 


The record indicates that Mr. Miles attempted to : assign the leases 


e : oo to the lands involved i in these appeals by. an instrument filed on De- ; ie - 
wi ~-cember i. 1950. The assignment. fees. were: paid | on February 1,1951,,0 0 
‘and the assignments were purportedly approved in decisions. of F eb- we « 


aoe “yuary 2, 1951, by the manager of the Santa Fe Land and Survey Office, 


a “after: Mr. Miley term as. Congressman. ended. The appellant’s lease, — a 


a ~ Santa. Fe 078963, as to.a part. of. the lands which are not involved in — 
this appeal, was also purportedly assigned,. effective February 1, 1950. 
= This earlier assignment was not filed until after the appellant had been es 
ee enorme as a Member of Congress for more thana year. | 7 ceo 
. The attempted assignments of these leases after their amnion io 


ae “by: operation of law were. ineffective as the leases did not exist. when | Pees 
the appellant tried to assign them. ~The fact. that employees. of TONG: ae eV 


ae Bureau of Land. Management purportedly approved the assignments 


be “| gannot operate to reinstate leases which had previously: terminated by 


vy operation. of law because a lessee thereunder \ was not a to con- - 


. 7 | : tinue holding the lease: : | oo 
oe on, the. circumstances, as Sihe leasées here eee ter rainied bye op- Pata 
» eration of law when ‘the appellant became a Member of Congress, the 


decisions holding that the appellant did not file timely applications 
ae for an extension of the leases will not be disturbed. However, the con-. es 
a ‘clusion that the appellant’s. applications, | New ‘Mexico 011924. - amd (0 cen 
oe 7 ; 011925, are not preference right applications for. extensions of Santa Fes. 
ce 078963 and 079989 should have been based upon the. fact that since the © 


leases terminated before the expiration of their primary terms because — 


~ the lessee. became disqualified by law to hold them, the. leases are ob- : 


= . s viously not subject to extension under section 17 of the Mineral Leas- 
we, ing. Act which provides, ‘under certain. circumstances, for a single @X- 


tension. of a lease at the expiration of the primary term when the lease ae 


: ve has been. maintained in patties with ‘epplesble statutory. repute: a | 
ie ments and regulations. 7 - 


. if 


— the appellants application here involved are © clearly ae Zs : ce 
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| number of applications were filed ahead of the appellant's applications , 
is not a proper basis for rejecting his applications. Inasmuch as the 


ao appellant’s applications were filed on form 41158, the form on: ‘which - as | 


_ regular oil and gas lease applications are required to be filed, and the : 
appellant now seems to be qualified to hold 4 lease, the applications are 
not subject. to. rejection. merely because the land is included in. prior 
applications. As.leases apparently have not yet been: issued’ on the 
land covered by the appellant’s applications, his applications should: 
be suspended, rather than rejected, pending determination of whether 
any of the prior applicants are entitled to a lease of the lands. Cf. 
William H. Phipps, A-25720 (August 19, 1949). Accordingly, the- 
decisions by the Acting Director and the Associate. Director are modi- © 
fied insofar as they held the appellant’s applications for rejection: 
rather than for suspension pending issuance of leases on these lands., - 
Pursuant to the authority delegated to the Solicitor by the Secretary. 
of the Interior (sec. 28, Order No. 2509, as revised: 17 F. R. 6794), the: 
decisions of the Acting Director and the Associate Director of the Bu-: 


reau of Land Management are modified, and the « cases are remanded. -s | 


| for action in accordance with this decision: 


Jd. Reve aera 
8 oltctior.. 


STATE OF UTAH 
7 KEARNS CORPORATION 
A-27091 —*Decided April 13, 1965 


< Ruleso of Practice: Appeals: ‘Timely Filing 


An appeal to. the Secretary of the Interior will be dismissed: where it was. oe - 
‘filed: swith: the Director of the Bureau: of Land Management within the e time a. 
prescribed. by the Department’s Rules of Practice. APE Ise ae . 


School Lands: Mineral Lands—Withdrawals and Reservations: Authority 
to Make ae ; | 


‘The Secretary of the Interior may @ithaeaw after J anuary 25, 1927, a ‘mineral 
school section unsurveyed at the time of the: enactment of the act of J anuary” 
25, 1927, and title to the section. will not pass to the State upon the acceptance 
_of the plat. of, ‘Survey. ther eafter ‘SO dong ¢ as the withdrawal is MBTeVOxeMs, 


ma “APPEAL FROM THE BUREAU OF LAND ) MANAGEMENT 


‘ ~The State. of Utah: has appealed to the Secretary. of the. teria: | 
- from a decision dated. J uly 28, 1954, oa the Acting Director of the: 


ear _ DECISIONS. OF THE: DEPARTMENT oF THE: INTERIOR: 62 I. De 


, ee of isnd Magisgement which, held valid: an oil anid: gas. teas a 


_ issued to, Kearns Corporation pursuant to section. 1% ot the Mineral. 3S 
Scie Leasing Act, as amended (30 U. S. C., 1952 ed., sec. 226), on, ¢ among. eee 
other lands, section 32, T. 7 S., R. 32 E. 8. L.M., Utah, 9. Co 
tee A copy. of this decision was mocoived by the appellant on August 2, ee it 

: “1954, ‘The notice of appeal was filed with the Director of the Bureai. ate 3 
of Land Mahagenent on September 7, 7, 1954, . The aa megalstion 2 ee 
a. es ; provides: ae . 7 - - 


(a). “An aggrieved: person desiring to anpeal to the Moctetaty the tation F Bes, Bi 
233 from a ‘decision rendered by the Director of the Bureau of Land Management. es 
“. must, within. 30 days from the date of the service upon such person. or his, _ oes 
; authorized representative of notice ‘of the Director’s decision, file a notice Of, oe 
_.« . -appeal with the Director, Bureau’ of Land Manageniéng aeberoment of the, oe 
| cs Anterior, ‘Washington: 20, D.C. | ae te ; pe 


oe Se Ges * ee ee ee ae ee ee Sie 25h AME Re a Sige hohe 


(a. An. appeal shall be. subject to ‘summary dismissal: for. failure: ae comply eT : 


ae with any of the. petulrgments prescribed in. this ‘Section.. 148 CFR. 221, ie soe 


: og | 191 F. R. 9061.1 


— , Chinscagsanily the nous on es filed ‘by. the sopatlaie.s was. late. ei 
‘The Department has consistently dismissed late appeals. obert 


et Dale Scarrow, A-27023 (J: anuary 11,: 1955). Eberetore: the appeer ee a 
OG - this‘case must.be dismissed. a” es 
. Even if the appeal had been timely filed there would bes no basis for 2 


| ‘reversing! the Acting Director’s decision. . 
“On August 24, 1918, section 32 was: reported be the United Stated z3 


Gasloncal Survey as rainetal’ in character, valuable as a source of _ 


- petroleum and nitrogen. “Under Exectitive Order 5327, dated April ° sa! 


ce SBE 1930, it, among other land, ‘was withdrawn for ae purpose-of: 
a investigation, examination, ‘and classification relative to oil shale. eae 
i deposits. - This order was modified February 6, °1933, to allow the ~ 


~ issuance of oil’and gas permits, and leases under the Mineral Leasing 


es _ Act of February : 25, 1920, as amended, and further modified. on May 7 


ae 1935, to authorize the granting of sodium permits : and leases.) 


“The ‘plat of § survey ‘for T. 7S., R. 23 E., was accepted February. 13, ae so 


2) 1945. Section 82, among other lands, was oe to the Kearns Cor- - oe. 


— " portition on. November J, 1950." 


The appellant. ends that title to. ion 39. Cail in i ihe ea 


7 of. Utak pursuant to the school: land:grants. made in: section 6 of the - a 
; ~ Enabling. Act for the State of Utah (act of J uly 16, 1894, 28 Stat. 107), eo 





-aThe section. was ‘lao withdrawa by departibental order of Sepionibar 26, 1933, aga. ei hoe 


grazing reserve, ‘This. withdrawal was revoked: on: July-1, 1948, andthe lands opened . ee 


Ap ats 


2 “to disposition subject, however, to. the provisions, of existing withdrawals... _ 48. E. ie 4105. Je 


ay ia STATE OF UTAH, KEARNS: core. ee Ge A 
| oes | | April ata: 1955 | | . eee 
as ae cupplemoned by the act of J: anuary. 25, “1927, , as ade by. ihe | 
act of May 2, 1982 (43 U. S. C.,.1952 ed., secs. 870, 871).? é. 
The act of J uly 16, 1894, ‘granted. to the State of Utah’ upon its ad- 
mission to the Union on January 4, 1896, nonmineral unappropriated 7 
sections numbered 2, 16, 32, and 36 which were surveyed on that date 
and such numbered eeations as were thereafter surveyed upon the date 
of the acceptance of the plat of survey. Wyoming v. United States, 
255 U.S... 489, 500-501 (1921) ; United States v. Sweet, 245 U.S. 568. 
(1918) ; 43 CFR 270.24, 19 F. R. 9139..- Section 1 of the act of January. 
25, 1927, extended the grant of school sections to the States to include. 
mineral lands, ‘ ‘subj ect to the provisions of subsections (a), (b), and. 
(c) of this section.” ‘Subsection (c) read in part as follows: : 
That any lands included within the limits of. existing reservations of or by the 
United States, or ‘specifically: reserved. for water-power purposes, or included in - 
any pending suit or proceedings in. the courts of: the United: States, or subject. to 
or included in any valid ‘application, claim, or right initiated or held under any 


is of the existing laws of the’ United. States, unless or until: such application, claim, 
or right is readies 4 or canceled * a) are excluded f from the Drove eus 


a ae of this Act. 


- The act of J anuary. 25. 1997, was ea d by tt nee act. of Moy’ 2, 1939, 
so as to grant to. the States mineral school sections which were in-: 
~ cluded: in existing. reservations upon. the extinguishment of the reser- 
. vations.: This was done by. amending the- last clause in subsection: (c); 
quoted above,: to read-as follows: “unless or until such reservation, 3 
application, claim,” or right is: entinguished, relinquished, or can- 
—-celed: * *..¥ 2%: [Italics ‘addad,] The two underscored words were . 
the only two words added; no other change: was made i in subsection oe - 

' Section 2 of the 1932 act an provided: 


" This amendatory Act shall take effect as of J anuary 25; 4927: ‘and in 1 any Sie | 


in which. a ‘State has. selected: lieu lands since: ‘such date: under the Act approved . 


| February 28, 1894 (26 Stat. 796), and still retains title thereto, such State may, is 
- within ninety-days after the date of-the enactment of this Act, relinquish. to the ~ 
United States all right,. title, and. interest in such lands and shall thereupon -be: 
entitled to ‘all the benefits of the Act of J anuary 20, 1927, as amended by this Act. 

The. appellant. contends that the retroactive effect of subsection 2.0f. 
the 1932 act made only reservations effective on or. piers to J. anuary. 
_ 25, 1927, a bar to title passing to the State. 3 

- Ina recent. case, Sun Ott Company, A: J. Pein, 61 L D: 301. 
(A-27015, September 2, 1954), the: Department discussed at length 
the effect to be given. to. subsection (c) ) SUPTA, as amended by the 1932 


2 The ack Has been further amended by the act of ue 22, 1954 (68 Stat. 57). 
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. | act. It held that title to a sur aeyed eek ecicol eo. ‘which’ wie os: 


os - within: a reservation on the date of the enactment of the act of Jamas ow. 
co ary 25, 1927, and which was thereafter placed within an oil shale with- eo 
arg "dsiwal by Executive Order 5327, dated: April 15, 1930, does not passto; = 
the State upon the: ‘termination’ ‘of the first reservation so’ long as. the: cee 
.-. Second reservation remains in effect. The: decision was based. upon.the’ 
as ~ conclusion t that the act of May 9, 1932, gave. minerals chool sections the’ ©. 
game status as’ ‘nonminéral choo ‘sections. In view ‘ofthe. fact. that a 
+. the United States may impose a second valid reservation upon anon- 9 
call : ~ mineral. school section already i ina prior reservation which will sur- see ; | 
«vive the termination of the prior reservation (State o fT tah; BT. DO 
865 (1981) ); the decision held that the s same rule epplied: to. a mineral Wiens 


oe school. section. oe 
“ts Phe application of this. ae to the fact i in: re case on appeal ee 1 as 

ane sat clear that the title to section 32 has not. yet. vested inthe State. 
tis well éstablished that until title to a nonmineral school. section oe es 


Poi vests in'a ‘State, the United States may: impose a reservation upon: Mg et oe 
fee, (United States. Vi Morrison, 240 U.S. 192, 210. (1916).; ; State Of Utah, O28 
— §8 TD. 865, 368 (1931) ; see Onited States v. Wyoming, 331 U. 8.440, 
a 444, 445. (1947 ) )s: the State: being. entitled: to: take: an indemnity selep- 7 


oui : tion for. itor te await: the-extinguishnrent: of the: reservation. : eee 
Thus, if title to section 32 had not vested in the State at ibe. tims of — 


a : the withdrawal of April: 15, 1930, the United. States had full: authority. - : . - 
to: dispose of the land as it saw fil. In view of the fact that the plat. 


of survey was not accepted until February J 18,1945, it is clear thatthe 
as title. to this section: was: in 1 the Me 






ted'S States at & the: ‘ihe’ o of the with- ae & 


es “Since the Corea n may. 7 withidrae a ponmineral choad cae . eee 
_e “pri ior to survey, ands since the grant of. mineral school sections is of the — 


ia ~ game: effect'as- the grant of nonmineral. school sections, it may watts: eee a 
s draw.a mineral school section: prior to survey ae : 










. Therefore, the oil Shale withdrawalof:Agy 


| meds and remains valid until it is revoked ‘by: 6 


30; was: valid when: — 
a competent authority. “It oe 
baa a follows’ that, the title to section’ 32 has - never: vested i in the State, that. ete 


_. the Jand is subject: to leasing under the Mineral Leasing Act, and d that. ae 
~~ the lease issued to Kearns Corporation’ is valid. cae eee 
.... Therefore, pursuant to the-authority. dslegated io thie Solicitor’ be ee 

the: Secretary ofthe. Interior. Gia 28; Order: No. 2509, as s revised ; AT Sh, ee 


ce Bets R. 67 ame) the suppealis is dismissed. : =. 
i. ee Aarons, 
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: Contracts : Performance —Contracte: Appeals _ 


A. contr actor who bids on'a Gover nment contr act: is charged with ie » obligation 
of having available whatever - machinery and. labor may be necessary to 
“execute the contract, and the burden of proving that delays were excusable 

Tests upon the contractor who has taken an appeal. ce 


e Contracts: Performance—Contracts: Unforeseeable Causes 


When bids on a contract were opened on J une 26, 1950, a day after the | com- 
- mencement of the Korean conflict, and the contract. was: awarded on J une : 
— 29, 1950, 4 days later, even though the contractor. was already bound by its. 
bid when the conilict commenced, and the proportions and probable duration | 
of. the conflict were not then entirely manifest, the. contractor was at least 
put on notice at the very beginning of the performance of the contract that 
‘difficulties. in procuring ‘labor equipment might be. expected, and. that. early 
_ -and determined efforts would be necessary if shortages were to be avoided. 


Contracts: Releasée—Contracts: Damages : Liquidated Damages. 


_It is well settled that the failure to except an. item from ‘settlement has the 
effect of bar ring any claim based on such item,. and, therefore,.a contractor 
who, in executing a release on the contract, requested an extension of time 

_,of a certain number of days for the completion. of the work under the con- 
tract, cannot subsequently increase its request to a greater number, of days, 
in order to avoid the assessment of liquidated damages.. exo tse eodica 


Gontaata: Delays of Contractor 


A request for an extension of time to take care of delays in the performance 
of a contract that led to the assessment of liquidated. damages ‘against a 
contractor’ must be denied,. notwithstanding the claim that. the delays were 
attributable to the Korean conflict,. when the contractor sold IMmachinery. in 
“food condition that was usable in the performance of the contract, and 
_. subsequently entered into another contract which required the simultaneous 

‘ ‘ie «use of-the-available ‘machinery in the performance of both contracts. More- 
cover, since the contractor ‘was allowed an extension of time. for the per- 
“formance of the contract because of the shortage of parts due to the Korean — 
conflict, the contractor must demonstrate that delays attributed to the 
unavailability of new machinery were not. concurrent with the’ delays due 

- to the shortage of parts.» 7 


Contracts: : Delays of Contractor—Contracts: Unforeseeable Causes — 


A request for an extension of time to take care. of delays in the performance . 
-of-a contract that led to the assessment of. liquidated - damages must be 


- denied when the contractor has failed to: meet. the burden of proving: that ; . 
‘Jan alleged labor shortage was of calculable duration and was attributable 


' to the: Korean. conflict’ vather than to. its own lack of. forethought. and. dili-- 
ence. The record. indicates that an adequate supply. of labor could. have 
“heen obtained if adequate. advance . notice “had been” given ‘to ‘the State 


"he : _, employment agency, and | ‘adequate’ housitig facilities had’ beer suppliéd” ‘at - 


“or. near the job site as required by: the specifications, and- hence: the. situation = 
nae ‘be said to have: been “beyond the control and: without. the: fault: or 
égligence of. the contractor” within the meaning of Article 9; of the: standard : 

“62 LD., No. 4 fap ge a i. 


"344446551 - 


. PES es « 
$ yeah ata 
> vf isa 

* 


oF cattudiion: contracts. (Form No. 23, Revised April 3, 1942); 9 provided: — 
that the ‘contractor: would’ ‘perform ‘the ‘work for construction and an 
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a form of Government construction contract.,: ‘The Board cannot find that the 
- Provisions of the specifications requiring the contractor. to. furnish adequate ie 
<< housing facilities for workers at the job site were waived by the Govern- | 
: ~ Inent. in the absence of positive evidence of such a waiver.. The contracting | 
: officer has entered no change order eliminating the provisions of the specifi- | 
iv.“ gations -in- question, and. the. ‘Board cannot indulge any presumption that — 
i. he did ‘so informally. in -view Of. the: ‘obvious. need for the. housing - facilities. Per 
As the. housing. problem at or near. the. Job. site’ ‘was, moreover, necessarily 
: known to the contractor. at the time: it bid. for the contract, it could: have 
had no connection: with the Korean conflict and. cannot. constitute. an 
3 “unforeseeable” cause ‘within the meaning. of Article 9 of the ‘Standard form ae 


pee of Government construction: contract. 


-Oontracts: Appeals—Contracts: “Notices-Contracts: Gintzecting Officer — ig 
- Delegation of Aut nity: “Rejlelegations--Bureau.0 of Reclamation: Av- e 
 -thorization Set ee ae ee Cr ee Lee 2S 

“The appeal ofa contractor | ‘ipo the’ decision of a. Meoal acting officer: assessing 
“liquidated ‘damages against: the contractor by reason of the late completion 
Of ihe ‘work éantiot be considered on the: ‘merits. when the contractor failed. 
to give the contracting: officer: notice. of: the’ causes. of the delay as: required 


by Article 9 of the: standard. form of Government construction contract. . ‘The - 
-goneideration of | th ¢ se delay, by. the contracting officer on the merits 











“notice, ‘and had ‘al jaa them to pcaelegate the authority to their subordi- 
7 nates ‘by order ‘puplished - in the Federal. Register, no ‘effective redelegation: 
xvas. accomplishe ‘this: case, ‘since the. Commissioner - -of Reclamation: au- 





thorized his’ contracting officers. to.-extend the: time. for. ‘giving notice by. 


“means of an nnpublished instruction in the Bur eau. of Reclamation manual. ‘ 


‘Contracts: : Damages: ‘Remission of Liquidated Damages — 


“The Interior Board. of. ‘Contract Appeals. is. not authorized to ‘make * recom- | 

- “ mendations to. the Comptroller General with. xespect.. to.: the; remission: of. | 
__liguidatea damages. pursuant to section 10° “(ay of the act. of September: Die 
_ L950. 064 Stat. 578, 591; 41 U.S. C., 1952 ed., sec. 256a). .This function is 
_. «vested in ‘the Solicitor of the Department by section 27. of Order: 1 No. 2509, : 
; Amendment J No, 16. - Se Soe ahs 








BOARD OF CONTRACT APPEALS - 





85. Coes & on: Company, 500 Wesley tpi Building gy, ‘tions: 
© ; a Minnesota, filed an appeal from a decision of the contracting - 
. officer dated September 29, 1958, insofar as he denied. request. for -ex-. 
» tensions ‘of time under Contract No. I2r-19050, entered into ond une - 


. 29, 1950, with the. Bureau of Reclamation. — ae 


-The-contract, which is-on the standard form. for Goveininsal: oor. ; a 





_ ‘éomipletion of Big Sandy Dam and dike for the contract amount of — 


a . 81, 011,772.60, under. the. schedule of oe No, 8072, 5 Hiden. - : 
ur Easiec, Wyoming. : eo 
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Pamiemaph oA of ins specifications ioiedit the contr ae to com- 
-mence the work within 30 calendar days after the date of receipt of 


notice to proceed and to complete all work within 500 calendar days > : 


: thereatter. Notice. to - proceed. was: received: by. the contractor on: 
July 17, 1950, thereby establishing November 29, 1951, as the final 
date’ for completion of the work. However, by Order for Changes — 


Ps No. 2, dated December 21, 1951, findings of fact dated April 1,1952, - 


and: May 23, 1952, the completion date was extended 27 days, 105 days 
and 22 dave, respectively, or to and.including May 1, 1952. - All work. 
under the contract was completed October 10, me which amounted. to 
a delay of 162 days. . 

Paragraph 25 of the: moe teens provided. foe ihe: assessment of | 

_jiquidated damages i in the amount of $250 for each calendar. day of 


_ unexcusable delay beyond. the specified completion date. 


In connection with the submission of the final payment youcher, the 
contractor executed a Release on Contract, dated December 20, 1952, 
and attached thereto a letter dated January : “7, 1953, which listed” 
exceptions to the release including claims for additional compensation | 
totaling $12, 663.02 and a request | for.an extension, of time amounting 
to. 162 days. The contracting officer in his: findings of fact.and deci- — 


sion. dated September 29, 1958, dismissed the claims: for additional: : 


| compensation without a Gotiaideration of the'merits on the ground _ 

that they had previously been consider ed by him in: a, findings of — 

fact and decision dated: April: 30, 1953. However, an extension of — 

"time of 14 days was allowed tees of delay due to the lack of suitable — 

riprap material in a Government designated riprap source. <A fur- 

_ ther extension of time of 63 days was granted because of delay in 1951 

| due to.a scarcity of materials and ‘parts resulting from.the establish- _ 
ment of the national priorities system following-the outbreak of the 

_ » Korean conflict on. J une :25, 1950. Accordingly, the time for per- 

formance was. extended an. additional. 77 days or only to July 17, 1952, 

7 and liquidated damages i in the amount of $21,250 have, -been sacessed. 

.. ‘The appeal, which is dated December.2, 1953, is restricted to the 

deaena made by the contracting. officer with respect: ‘to, two items. of 

the contractor’s claim. The first concerns the item of the claim desig- 

nated 4 (b) involving a request. for an extension of time of 72 days 


because of alleged. unavailability of new machinery following the out- am 


whieh of the Korean conflict. The second concerns item: 4 a (c) }: under - 


- a Lit should be noted that nove of the wouk’ under the contract was weernee by the bia 
-contractor, S. J. Groves & Sons ‘Company, All of the work, with. the exception of. the . 


; conerete work which was subcontracted by the contractor to another firm, was subcon- 
tracted to Forgey Construction Co. of | ‘Wyoming, which company, in Rc subcontracted . et 


ne phe? riprap work to the Wyoming Construction Co.: 


og 


Pee 148 | "DECISIONS or. THE ‘DEPARTMENT OF: THE INTERIOR E62 LD. ee 


- py an alleged labor shortage following | the outbreals of the 1 Korean : = 
ae — ; a3 
“The cohtrating offles daniel ihe rofjuast of the Sontracior for an 


= i extension of time because of its alleged inability: to. obtain new ma- 
Cee eS ehinery: for use in connection with the earth work on the ground that 
the contractor, during the consttuction ‘period under ‘the contract, 
ee dvertised for sale construction equipment of atype ‘which was: suitable bs 
>. fer use‘on the: project... A further ground:for denying the request was” 


me based upon-the. contracting. officer’s. finding that Forgey Construction — 


; : : Go. was the successful’ bidder. on a contract ‘with the Wyoming State. 
ye Highway Department i In Ji January 1951, and that equipment. employed. aoe 


Be ~on that road project was ofa type guitabla. for use on the construction Me 


: work, under: the contract with the Bureau of Reclamation. : 

- As for the extension of time by reason of the labor shortage attrib- hee 

~ yted to the Korean: conflict, the contracting officer found on the-basis * 
- ofa letter-dated May 4, 1951, from the Manager ofthe Rock Springs - 


~~ office of the Wyoming Employment Security: Commission to:the Rock | : 


Springs office of the Bureau of Reclantation*that:no- assistance in the ©. 


ae recruitment of labor had been requested prior to May 18,1951; that. 


assistance: had then been requested only in. the months: of May and ~ 
es September 1951; and. that labor could have been. obtained despite the 
stringency: of. the labor market if “advance requests for assistance had 
‘been made.” He concluded, therefore, that the labor shortage was not. 
due to:causes which were unforeseeable and beyond the control of the | 


oe contr actor. within the- meaning of Article9 of the contract. : 
~~. The contractor appealed: from the decision of the contracting officer 


“hy letter dated *Deeémber 1,'1958, with which it forwarded a number | 
of affidavits in support. of its contentions: No formal hearing has . 


as been held in this case but counsel for the contractor has had two con- 7 


ferences with ‘representatives of the Department at Washington, D.C. 
.. The frst: conference, which was-held on January 29, 1954, was with 
the then Acting Deputy Solicitor and other members: ot the Sotivitor’ So 
office. Following this conference, counsel for the contractor, ‘by: letter. : 


one dated F ebruary. 26, 1954, supplied. further arguments.and comments. ~ 


Pat support. of its appeal. The second conference, which was held on 


“ February 93, 1955, was with members‘of the Board of Contract’ Ap- 


_ peals to Shieh the case had been transferred: - ~The Bureau of Reclama- ~ ae 

- tion Was represented at this conference by counsel. | At this conference 
“counsel for the contractor filed with the Board and opposing counsela. 

oe ee letter dated February 18, 1955, commenting” on the availability of hous- 2 

Oo ne: facilities for. émployess: at. the site of the job... Counsel for the. 
wee respective parties also entered into. a stipulation: at. the ‘conference by. Moe: 
_. which in effect they. agreed that. the. Board should decide the case. on. 
3 tothe existing record... Subsequent. to the conference, department counsel ” - a 


oe < 7 | filed a a brief of three pages, disenssing a no al pont in the ¢ case, oe 
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Ih its letter of aepelle dated December 1, 1958, a cutractor attacks : 


the findings of the contracting officer with respect to the.alleged short- 
age of new machinery by arguing that the equipment advertised for | 


sale by the contractor was “old, used and secondhand,” and required 


replacement parts, which were not available, before it could be used ; 
_ thata “majority of this equipment” was specialized, and unsuitable for : 
- use on the Eden Project; and that this equipment was located too far_ 
- away in New Jersey and Pennsylvania.. ‘The contractor also pointed | 
out that one of the tractors which was purchased by the Forgey Con- 
struction Company from the prime contractor broke down after 3 


weeks of operation but could not be repaired because of a lack of parts, 


= and that the same factor impeded the repair of the trucks, which were 
always breaking down because of snow, other conditions of the ter- 
‘rain, and the heh elevation of the area of the job site. | . 
As for the findings of the contracting officer with. eapect to the 
“alleged labor shortage, these were attacked. by the contractor on the 
ground that they were based exclusively on. information received 
| from the Rock Springs office of the Wyoming Employment Security = 
7 Commission. ‘The contractor asserts that only 5 percent of its labor 
--was obtained through the Rock Springs office of the commission, and: 


~ that appeals for labor were made over various radio stations, and. 


~ to labor unions in Casper, Landes, Cheyenne, sock Springs, and 


Salt Lake City. 


ot In considering the contractor's S contentions, ie must be Shied that 
a contractor who bids on a Government contract is charged with the. 


oe obligation of having available whatever machinery and labor may. 


be necessary. to execute the contract, and that the burden of proving 
that delays were excusable rests pon the contractor Here, however, 


~~ the contractor’s case is compromised at the very outset. The Korean - 
conflict. commenced. on. J une O5, 1950, and. the contractor’ s bid was 


opened on June 26, 1950,-a day later, and the contract. itself was not Soe 
awarded and. ce ‘until June 29, 1950, 4 days later.*. While the 


contractor was already bound by its: bid Shavthn conflict commenced _ 


and. its proportions and probable duration were not then entirely 

- manifest, the contractor was at least. put « on notice at the very begin- 
ning of the performance of the contract that difficulties i in procuring 
labor and equipment. might be expected, and that early and derormuned 

| ssc: would be necessary. if shortages were to be avoided, 


8 See Krauss v. ' Greenbarg, 187. F. 24 569, 573 (34 Cir. 1943), Bert: deed: 320 v. Se 
— 791. (1948). rehearing denied; 320 U. S. 815 (1943); Sussex Hats, Inc., 1 ccr (105 (BCA, 
April 17, 1943) ; Penker Associates, Inc. (BCA, December 9, 1944). . 

8 See American Constr uction Co., 3 CCF 341. (BCA, January. 23, 1945). ; 

- 4In his letter of Febr uary 26, 1954, counsel for the contractor states: on page. 24 of the - 
letter: “The Kor ean War was not anticipated when the contract was bid, or even hon: as 
Job: was let. * The italicized aL of this statement is in error. . 
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. &2 “Instead: ihe at owas no ‘awareness Of thé seriousness et te 7 | 
situation - with respect, to. the procurement of equipment: and labor — 


until more than a year after thei issuance of the notice to proceed, 7 
ind the requests for extensions of time by reason of shortages seem. __ 
to be: afterthoughts. . “A. labor. shortage due to the Korean conflict 


is first. mentioned in a’ ‘letter dated. September 24, 1951, from the 


\s -Forgey Construction Company to the prime contractor, which for- 


: _ warded. the. letter to the contracting officer with a covering letter: — 
of its own dated October 2, 1951. The lack of new equipment ‘due 


~ to the Korean. conflict is first advanced as a cause of delay in a letter | 


. dated December’ 91,- 1951, from the contractor to the Rock Springs: aoe 
_ office of the Bureau of Reclamation in which. an extension of time 


— of 180. days was requested by reason of the lack of new equipment: 
and repair parts,as well as for other reasons. In connection with 
the lack of repair parts, the contractor stated: “T. believe that we are: 
being conservative when we say we believe that the inability to obtain 
Yepair parts reduced our ‘production some 20%. Had we had the 
: additional 20% production, there would have been no. question as 

to our soinplation’ “on. ‘sohediile. (emphasis ‘supplied):” Again, in’ 
- the affidavit of Charles Chapin, Secretary- Treasurer of the Forgey | 
Construction. Company,-in which it is admitted that the company made’ 
a contract dated J anuary 5, 1951, with the Wyoming: State Highway 
Department, to do a. road. job} the’ excuse for making’ this contract 
that there was then still no shortage of new equipment is offered. 
Thus the affiant states: “At the time.the contract was bid it was not. - 


es, generally ‘anticipated in the trade that there would be a shortage of: 


new equipment nor the difficulties later encountered in obtaining: parts 
one supplies to maintain and recondition presently owned equipment.”: 
’ It is not surprising, therefore, that when the contractor wrote its’ 
‘ieies of J anuary 7, 1953, to accompany the execution of its rélease: | 
- on the contract, it did: not: mention either the lack of new equipment: 
__ or of labor as.specific reasons justifying an extension of time, although 
no less than five other specific reasons were mentioned. In requesting © 
a further extension of time of. 141: days, the contractor merely stated 
that this would be justified by the fact that the Government eae never . 


Es intended to impound water during the. year 1952, and added: 


We also. feel the Government. ‘should take into consider ation the: fact cay 


a Soy this job was bid in the Spring of 1950,° conditions: were at that time fairly. 


stable and we anticipated no extreme change; however, conditions did change 
drastically (Korea), and. our costs: ‘went up accordingly causing us--to- assume - 


a: large loss that -WaSs,: in our’ opinion, due to. circumstances beyond our control, 
| but for which there i is no apparent remedy. 7 wv ee 
_ “These unanticipated. costs, added. to: the heavy penalties. pesemed o the: coe 
; ernment, have worked. an 1 extreme: ‘bar dship on us which: we - respectfully request . 


oes B Actually the contractor's s wa was made i in tthe s summer ot 1950, being z postmarked June. 
98, 1950. 7 ae ne oa eee ee ee ee 
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: in all sduity be sieviated by the forgiveness of all penalties, particularly, since 

the Government: has. suffered no corr esponding loss. 

At most, it seems to be asserted in this statement that penalties aisia a 
be remitted, not because of delays assignable to-any specific reason. but: 


because senators brought about by the Korean conflict had rendered cu 


performance generally more expensive for the contractor.: | 
Apparently the contractor’s exceptions were eee SO eon : 
_ that it was requested to clarify them, and this clarification it supplied. _ 
in a letter dated March 20, 1953. Th this letter, the contractor now 
increased its request for exterisions of time by reason of delays due to. .. 
_ the. Korean conflict from 141 days to a maximum of 200.9 days, of 
which 68.9 days was attributed to the lack of necessary material and 
parts, 72 days to the lack of new equipment, and 45 to 60 days to the 
prevalence of a labor shortage. The delay of 72 days attributed to 
the lack of new equipment was explained by stating: “New Equipment 
bona fidely ordered at the outset of the job, included four tractors and 
on*:21% yard power shovel. These items represented 20% of the’ 
machine units which should have been on the job, and if they had been 
available, 20% of 360 days, or 72 days would have been saved. Net 
delay, this cause: 72 days.” It is not demonstrated, however, how the. 
20% employed i in this formula was arrived at, nor why 360 dave should 
have been postulated as a working year. The delay of 45 to 60 days 
attributed to the labor shortage is even vaguer and more indefinite. 
The contractor merely stated: “An extremely conservative, estimate 
of delay to this war- -caused labor shortage 1s. 45 to 60 days.” -- 
- In any event, there is. a serious question whether these claims could’ 
éven be’ pooner in view of the failure to identify them more spe-- 
cifically in the letter of January 7, 1953, accompanying. the release- 
6n the contract. It is well settled shat the failure to except: an: item 
from settlement has thé effect of barring’ any clair based on such item.? 
‘However, even giving the contractor the benefit. of the doubt. on’this 


- score, it is patent that it must be limited to the claim of 141. days ‘of 


delay stated in the letter of January 7; 1953, for to increase-this time 
~ to 200.9 days would have the effect of enlarging the claim... Since the 
~ contracting officer allowed the contractor an extension of time-of 63. 


days to take care of a scarcity of material and parts: because of the 


Korean conflict, the contractor. could not now be. allowed an extension 
_ of time of more than 78 days to cover the alleged shortage of both new. 

‘ - equipment and labor, although oe damages. for a. peciod< of Be, 
seule were assessed. - : 


, 3 So in original. ippakeutty it. was intended: to refer to “one au, yard power . shovel.” 
“7See P. J. Carlin Construction Co. v. United: States, 92. Ct. CL. 280, :808, 805° (1940); 
Eastern Contracting Co. v. United States, 97 Ct. Cl. 841, 355 (1942) : ‘ Béin v. United Atates,. 
101 Ct. Cl. 144 (1943) ;, W: GO, Shepherd..v. United States; 125 -Ct. Cl. 724, 750 (1958) 5 
Torres Vv. United States, 126 Ct. CL 16, 99 (1958) ; -de H, Hontonmery: & Co., ‘Ine. CA: 193 
(April 9, 1954) 5 8 é S Bngeartted: Corn: > 61: I: D- 427 7 (1954).- eee a a ee 
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ch ee The Board 3 is ‘tot pemudied that. the coiltricign is entitled to any 
oe ~ additional. extension of time. py reason of the lack of new: machinery. | 
Ibis apparent that the lack of new machinery could not have been too — 
Pe grievous when the contractor was advertising machinery for sale,’ and. - 
ioe es the main subcontractor was undertaking another contract which might 


| te require the. use. of the same machinery. While the contractor con-: 


es . tends, to be sure, ‘that the machinery was second-hand, and unsuitable ; Es 


*» for use without. repairs, this contention. is refuted by the fact that in 
the advertisements themselves virtually. all the items of machinery — 


offered for'sale were described as “in good condition.” While not all 
' .. the equipment offered for sale : may have been suitable for work on the: 


Eden Project, it is established by the affidavit. of James R. Ritchey, 


- F the Executive. Vice-President of the contractor, that: at. least several’. 
_ D-8 tractors (only one of which was sold to ¥ orgey), three C-11:. 


-Tournapulls, compressors and. wagon drills were ‘suitable for such, 
work. Although this equipment was located at a. considerable -dis- 
~ tance from the Eden Project—in either New Jersey or Pennsylvanij— 
it could have been transported to the project site, and the expense of: 

such transportation does not excuse the contractor from undertaking 

“it. After all, the transportation of new machinery would also be. 


' expensive. 


. Moreover; the affidavit of the Secretary-Treasurer of the Forgan 
Construction Company, establishes that a very considerable number 
of items of. equipment used on the road job, which this company under- 

took in January 1951, could be used in work on the Eden Project, and, - 

indeed, were used .on ;the proj ject by. being shifted back and forth 

3 between the road job and the project.’ This dual use of the machinery | 
‘must necessarily have. slowed. operations 0 on the. project, which. Had: 

_ previously been undertaken. 

‘The attempt of the. contractor to justify its. 5 disposition of used 

equipment (which, of course, increased its need for. new equipment), , 

_ by the scarcity of parts to recondition such used equipment, only 
points to the basic weakness of its case.’ Whether or not the shortage » 

of new equipment was primarily i in earth-moving equipment, as. the 

| contracting officer contends, or in heavy duty trucks, as the contractor 


contends, either type of equipment, which was available, could have » 


been kept, operating if parts had not. been difficult to. obtain: : As. the a 


contractor was allowed an extension of time of 63. days because. of. 

_. the shortage of par ts due.to the Korean. conflict, it is obliged to demon: | 
- strate that the delay attributed to the unavailability of new equipment. - 

was not. concurrent with the delays due to the shortage . of parts. As. 

- stated i in a recent contract appeal decided by. the Department: “When 


as a: contractor 1s prevented from working on a given day by. two different _ 


ne 8 The sia ohittieey ‘consisted of 4 Dw-i0 tractors with’ 12 Cc. ¥. scrapers: 2 2D-8 tenctars: ‘ : . 
bey 1. pneumatic. tired roller; 1 set of scale and eves house ; I TD-18 International tractor te 
e o* with dozer-blades ; ang 4 of 7 aamp trucks. a -_ 7 —_ 
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| causes, sither of sghick makes delay on 1 the peateactan S part excusable, | 
_ there is nevertheless only 1 day of excusable delay.” 9 | 
— Ina memorandum to the Solicitor dated January 26, 1954, a copy | 
of which was sent to the contractor, the Chief Engineer of the Bureau 
of Reclamation points out that the shortage of new equipment could 
have affected only the completion of the dam embankment, which was 
completed on June 1, 1952, and that “The work im progress from 
June 1 until October 10,1952, consisted, for the most part, of the 
quarrying, hauling, and placing of riprap,” which, however, could 
have been accomplished contemporaneously with the construction of 
the dam embankment, so that'a substantial amount of delay in the 
completion of the work could have been avoided. The Chief Engineer 
concluded : | | : _ 
. % * % that if there was a 1 delay i in complete the dam embankment attr ibutable 


| to. shortage of equipment, such delay would be concurrent with other delays 
allowed by the contracting officer. The time for completion as established. by 


the contract and notice to proceed was November 29, 1951. Hxtensions of time 


totalling 231 days have been allowed based: upon other causes. of delay, bringing 


— the final required completion. date up to J: uly 17, 1952. Since the dam embank- 


ment; for which the equipment was required, was completed on June 1, 1952; some 
47 days earlier, it appears that the contractor has been amply provided with 
extensions. of time for excusable causes. and that the granting of any further - 
extension of time because of. shor tage of this equipment would a A amount ~~ 
‘tos an. allowance of a double extension of time. | 


The contractor has’ ‘clearly. failed to show that any ey due to ie 

shortage of new equipment was not concurrent with delays: due to 

shortage of parts, or other causes of delay. . _ 
The Board is also not persuaded that the contractor has met the. 


burden of proving that the alleged labor shortage was of calculable 
duration *° and was attributable to the Korean conflict rather than to 
its‘own lack of forethought and diligence. In the letter of May 4, 
1958, from the manager of the Rock Springs office of the Wyoming 


Employment. Security Commission on which the contracting officer 
relied in making his findings with ee to the claim of Jabor short- 
age, itis stated : 


In the year 1950 there was a surplus of labor, and any number of construction 
workers could have been provided for the three companies concerned with little 
difficulty. The following two years, however, qualified help was at a minimum 
and the lack of adequate living accommodations in the Farson area discouraged 
the workers who we were able to obtain; from going to work there. Between May 
and November there were shortages of construction workers in the local office 


© McDaniel Construction Co., CA-164 (October 9, 1952). See also J. F. White Bngineer- 
ing Corp., 61 I. D. 201 (1958). 7 
10 Since the contractor has. requested an extension of 45 to 60 days cn dhcoune of the - 


alleged labor shortage, it is apparent that the Board, if it were to allow an extension of 


time, would be compelled to fix the number of days arbitrarily. The contractor has re 
quested, ‘moreover, that a decision be render ed on the existing record. _ 
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% area, but if advance foiled had been given, it would. have been possible to ssenait 
an adequate supply of construction workers from other areas, ‘Between Noven- 
ber and. May there. is. ‘and. ‘always. has been. a. large surplus - of. construction 7 
-workers because. of. seasonal layoffs due ‘to: ‘weather conditions. 
. In.at lease [sic] one instance the Forgey Construction Company utiliaed, the 7 
radio to appeal for. workers just prior . ‘to, or at about the same time that an. 
order -was placed with the local office. The orders: from. Forgey. Construction 
‘Company received on September 28, 1951. was mailed into the. office, the remainder 
of all orders’ were submitted in ‘Person by Tepresentatives ee the: ‘various - 
: companies. 

‘In the case of the. Wyoming. Construction Company, : some roubles was en- 


2 “oiatered when the Company was unable to pay wages earned, and when the _ 


nformation was circulated among workers in the construction line, many good 


a | qualified workers. refused referrals. [Italics supplied.] a 
The argument of the contractor that the findings of the contracting = 


: officer were based exclusively on the information contained in this 
letter seems superficially plausible. Actually it is*based upon the 


‘fallacy that information received from a@ single source, namely the — | 


~ Rock Springs office of the Wyoming Employment Security Commis: 
‘sion, must. necessarily reflect. the labor situation in a single. place. — 


| . ‘Thereis no reason for. assuming, however, 1 that the manager of a State 
‘labor agency, would be so parochial in the performance of his. duties, oe 
that he would be wholly ignorant of the labor situation in. contiguous - 


| | areas” which were part of the labor market. ‘And, if such an assump- 
tion were theoretically possible,. the. possibility ; is eliminated by. the 


comment in the letter itself that “if advance notive had been given, it 


| would have been. possible. to-recruit an. adequate supply of construc- | 
tion workers from other areas.’ -Such- a statement makes it. manifest 


that the manager's knowledge of the labor market was.not confined to 


: the local office area. Moreover, the statement. must also be regarded. | 
as the opinion of an expert that an adequate. supply. of labor. could 


= have been obtained.“if. advance notice had been given.” This opinion 


is strengthened by the fact that the manager’s letter shows that. he 


"was aware that one of the. subcontractors was utilizing other means of — 


recruiting labor,. such as. the tadio,. which the contractor emphasizes 


~'s0 much in attacking ‘the conitiacting officer’s ‘findings* Ag ‘there aaet 


= ailiepe to ben no reason for re) jecting the expert opinion of the EAD RES : 


. and. ixithoiit the fhalt. or “neglizence of the contractor! area the ees 


ing of Article 9 of. the contract.. Furthermore, the. manager” 8 letter 


“suggests two..other- reasons for. the -difficulties.of-the. contractor in 
3 - obtaining: labor; namely, the. lack of: adequate housing facilities for 
i. workers. i in. the Farson, area,, which. was. 12. miles | from. the, site oF “the _— 


. 4 Charles. Chapin,. ho, was not: only. an: 1 offféer: of. the. Forzey- Construction Company put 
ah member, of, the. Wyoming. Employment. Security. Commission, in. his. affidavit charges. .the 


a ; contracting. officer with reaching. the. conelusion, ‘that. the. Rock. Springs office -of the Com- 2 
~-- Mission was “our principal source. of. Jabor. for the job. ae _ Actually no- ‘such. statement i is to 


v6 ead 


be found: in’ the contracting Onieer S findings, nor is it tainly inferable ‘therefrom. 
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job, and the failure of one of the subcontractors to meet wage pay- 
ments. | | 

_ The contractor. has made the lack és fiiias —e facilities a 
prominent issue in the case. In the affidavit of Charles Chapin trans- 
mitted with the contractor’s letter of appeal of December 1, 1953, the 
affiant deposed that “* * * The Big Sandy project was eee 
75 miles from Rock Springs, Wyoming and:there was no-public trans- | 
portation from Rock Springs to the dam; that the referred employees - 
in many instances made no attempt to contact the affiant’s company; 
there were no housing facilities on or near the ral ih its letter of - 
February 26, 1954, the contractor also-stated that: 


*% % The Secretary should: consider the fact that this damsite was up in the 
mountains, seventy-five miles from the Rock Springs" office, with no public. 
transportation provided, and also no facilities at the damsite for the housing © 
or feeding of laborers, so that a man had to have: his own transportation and 
commute back and forth to the job, or have a trailer house or tent so that he 
could reside at the job. Most laborers were not so equipped, and very, very 
few of those referred to the job ever actually appeared and applied. 


Paragraphs 34 to 44, inclusive of the specifications i in this case pro- 
vided that the contractor was to supply housing accommodations and 
- meals for workers on the job, and regulated the supply in great detail. 
Consequently, the Board found it difficult to understand why the lack 

of housing at or near the site of the job, should have been a factor i in 
the inability of the contractor to secure labor, as it contended. In re 

' sponse to an inquiry which the Board instituted through: the Bureau — 
of Reclamation, it received a teletype message dated F ebruary 38,1955, 
from the Rock Springs, Wyoming, office of the Bureat,, stating as 
‘follows: a 


Contractor or subcontractors did not provide any housing or r housing accommo- | 
dations for use by their employees. All contractors. employees furnished. their 
own trailer houses, secured local housing, or commuted from Rock Springs, 54 

miles from the job site. | Trailer houses were. parked at the job site and at.a 
commercial trailer park in Farson, 12 miles from the job site. “Very limited 
. hotel accommodations and a few low grade. apartments were available at Farson., 

Some local residents of the Eden. ‘Project area were used by the. contractor. in 
his labor force. — 

Local housing in general was very inadequate. A Government camp was 
constructed to accommodate Bureau. employees. Commuting roads from Rock 
_ Springs and Farson-to damsite are asphalt paved, with exception of 3 miles 


gravel, all were in good condition, _ Adequate commercial housing nerene —_ 


“at Rock Springs. . 


A copy of the teletype age Geen aad by ihe ead te anal. for 

the contractor, he filed with the Board and opposing counsel the letter 
dated February 18, 1955 , commenting: on the provisions of the specifi- 
cations requiring t the contractor to furnish housing facilities for its 
employees at the site of the job. It was stated in this letter that “due to 


: 156 . DECISIONS OF THE. DEPARTMENT OF THE. INTERIOR: [62 1 D. 


_ the size of this aoke eo the ssmoae ie Small niiaber ne men in- Pea 7 - 
- yolved, there was no housing project or specific housing facilities sup-— 


a plied for the workers,” but that the provisions of the specifications ~. aa 


a requiring housing to be furnished had been waived by: the Government: 
as unnecessary.. It was further explained. that there were adequate, | 
i housing’ facilities available at or near the proj ject site,. as. follows: eer 


~ When the project started the various ‘employees specifically stated that they 
preferr ed. to live in their own: trailers at trailer camps established. at the project. 


‘There were. motels and. housing facilities: in. small. communities immediately in. 
the vicinity of the project. Many of the employees were furnished board and ~*~ 


room by farmers in ‘the area who were ‘glad. of. the: sOpportanyty to get this 
additional income. 

There were adequate housing facilities at Farson, 4 Wyoming: eeise ities frou 
‘the job’ site, nine of said mniles being over asphalt. paved highways. All of the: 
Ee numerous local. residents ‘of the Eden Proj ect area were used. by the contr actor 


ae: in housing his labor. forces, and the employees: would. not have. used housing | 
facilities if they had been: erected, as all of them stayed in their own homes. 


| Very adequate. commercial housing was available in Rock Springs,. a distance of 


fifty-four miles from the ete of which distance fifty-one miles are over asphalt ba oa 


4 paved highways. - | | - 
The statements i in the isttane of mS 26, 1954, Pat February 18, a 


2 1955, on the subject. of the. availability of housing at or near the site. 
of the job are irreconcilable. In these circumstances, the Board is 
constrained to accept the statement made by the manager of the Rock a: 
_. Springs office of the Wyoming Employment Security Commission in 
his letter of May 4, 1953, that there wee a “lack of. adequate. living ae 


2 accommodations in the Farson area,” and. the sworn statement of 


a: Charles Chapin on behalf of the contractor that. there were no housing - 


. ; - facilities on or near the job, and the Board must conclude that the 
failure. to provide housing facilities for employees was a major factor - 


ae 7 in the inability of the contractor and subcontractors to obtain. labor. se 


As for the contention that the. provisions of the specifications | re- a 


quiring the contractor. to. furnish. adequate housing facilities was” 
waived by the Government, the Board cannot find that they were — 
"waived in the absence of. positive. evidence of such a waiver. ~The con- 
.. tracting’ officer has entered. no change order eliminating the provisions | 
of the specifications i in question, and the Board cannot indulge any - 
presumption that he did so informally i in view of the obvious need for 
the housing facilities. As the housing problem at or near the job site 
. Was, Moreover, necessarily known to the contractor at the time.it bid 
- for the contract, it could have had no connection with the: Korean con- 


“7 flict, and cannot constitute an “unforeseeable” cause within the mean~ oa 


‘Ing of Article 9 of the contract which can. be accepted: as an excuse ~ 


s 2 for the delay of the contractor in: the completion of the work. 
| Quite apart: from the merits, there is, moreover, a een Bae i Pa 


a to the consideration of both claims of the contractor... The contracting. ; ‘ 


oo : officer was not notified i in writing , as ‘required Oe Article 9 of Be con- eas 
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tract, of aes causes of delay at the time of their occurrence or within 


ten days thereafter. Although this rule is procedural, it serves the 


extremely important purpose of facilitating the contemporaneous 
- investigation of causes of delay, so that the Government will not be at 
a disadvantage in-exploring the justifications for them, and also of 
affording the Government an opportunity of helping the contractor 
when possible, to remove or to mitigate the causes: ‘of.delay.:. “The con- 
tracting officer in this case did, to be sure, consider the causes of delay — 
on ee merits, but the requirement of written notice was not waived 
thereby, since ie could extend the time for giving notice only with the — 
“approval of the head of the Department, and the. latter could act 
only during the life of the contract.3 | | 
: Department counsel in this case takes the poaidons to be sure, that | 
the contracting officer had authority to extend the time for filing a 
notice of delay without the approval of the head of the Depar tment, 


- and that presumably, therefore, the contracting officer :waived the a2 


requirement of notice by considering the claims on the merits. Article 
21 (a) of U. S. Standard Form-No..23, revised. April. 8 By: 1942, defines 
the term “head of department” so as to include: his: duly: authorized | 
_ representative,” which in turn is defined as “any person authorized to 
act for him other than the contracting officer. » The words “other 


than the contracting. officer” in Article 21 were stricken. from the con- _ 


tract in the present case. This was done apparently pursuant to a 
memorandum from the Interdepartmental. Board of. Contracts and 

Adjustments, dated November 27, 1927, which: gave. authority to the 
Bureau of Reclamation to deviate, from the: standard. contract form 
then in use by striking from Article 18 (a) thereof the words “other 
than the contracting officer.” Tt is contended that this permission to 


deviate was expressly saved in Section 50 of Departmental Order No. 


- 2509, which authorizes the heads of bureaus to extend the time for 


filing notices of delay, and to redelegate the samie authority to their 


| subordinates, and that this redelegation was actually: accomplished: ‘by 
| Chapter” 6.1.30 of Volume X of the Bureau of Reclamation manual. — 
However, subdivision (d) of Section 50 of Order No. 2509 which 
authorized the redelegation to subordinates expressly provides: “Hach 
 .such redelegation shall be published in the Federal Register.” Quite 
apart: ae the question whether the permission to deviate from the 


standard form survived the adoption of another standard form, it~ 


is plain that the redelegation ore not-be accomplished by virtue of 


. “14 See 16 Comp. Gen. 374, 876 (1936) ; : Langevin v.. United ‘States, 400 Ct. Cl. 15, 33 
(1948) ; R. C. Huffman Construction Co. v. United States; 100 Ct. Cl, 80; 117. (1948); 
United States v. Cunningham, 125 F. 2d 28. (App. D. C., 1941) ; ; Associated Piping and - . 
Engineering Co., Inc., 61 I. D. 60 (1952) : Hamilton Carhartt Overall Co., 1 CCF 65 (B. . 
-C, A., Mareh 6, 1943) ; ; Morris Klein, Trustee, 1 CCE ‘77 (B. Ch A,, “March 18, 1943); 

Branford Construction Co., 1 oo 149 (B. C. Az, mad 19, 1943) ; Boston Duck 00., 1 CCF 

189 (B.C. A., June 17, 1948). 
18 20 Comp. Gen, 299. . . 
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an. Snstrichion: | in the Bureau of. ee ne roeitial which. is an _ 
: unprinted intrabureau. manual.of instructions which hhas‘never re: ~ 


ae ceived the approval of the Secretary of the Interior. ‘The Board 


me must conclude that the. contracting officer was not authorized:to extend | ; 
- the time for. filing a notice of delay, and that, therefore, his consider- 


ation of thé causes of delay on the merits did not serve to waive ‘the 


~yequirement of notice.* > _ | | 7 
_ The contractor requests that if i ita délay 3 m shdlldadns of hee con- 
pact is found:-to be inexcusable under Article 9 thereof, the liquidated 

damages of $21,250 assessed against it be waived in. accordance with = 
6, He provision of section 10 (a) of the act, of September 5, 1950 (64 Stat. ne 
878, 591; 41 :U. S. C., 1952 ed., sec. 2562), which authorizes. the | < 


4 Coniptioller General, on the recommendation of an agency head to 
. remit liquidated damnpess in whole or in part ‘ ‘as in his discretion may 
he just and equitable.” 1° The Board is, however, not authorized to 


- make such recommendations. to the Comptroller General. This func- 
- tion is vested in the Solicitor of the Department we section Lee of | 


| Onder No. 2509, 1, Amendment No. 16. 
~ Concuuston 


| Therefore, se to ‘the authority delegated to the Board of. 
Contract Appeals by ‘the: Secretary of the Interior (sec. 24, Order 
No. 2509, as amended; 19 F. ‘R. 9428), the decision of the contracting | 
on officer denying the Son acon s requests for. additional extensions of. 
time is affirmed, and the contractor’s request that a recommendation 
be ‘made to the. Comptroller General that the liquidated damages be 
remitt ed i is referred to the Solicitor for his consideration. | 


Tuxovorn H. Haas, Chairman. 
Tuomas C. BATCHELOR; M ember. 
WiLiaM Suacna, uw ember. 


‘LIMITATION OF ACCESS TO THROUGH-HIGHWAYS. cosine 
PUBLIC LANDS. | 


| 2 Rights-o of-way: Revised Statutes sec, 2477 


. A throughway or. limited-access type of highway may be established ACTOSS. the» 7 
pubic lands, under Rey. Stat., sec. ATT and the regulations (48 CFR 244. 5T- | 


“14 ‘Te. should be noted that this question ante: arise: under Paragraph 5 (e) of Standard ms 
- Form: 23A (March 1953), which permits the contracting officer to extend. the times’ for” 
filing notices of delay without the concurrence, of the head of the Department. “The Board 
- has considered. the. question,, although. not essential. to its decision, because its. decision on: 
the same. question in Campbell Construction ‘& Equipment Ca., IBCA~2. (January 11, 1955) pony 
~ (62: T. D. 6),. has been attacked ‘as ‘incorrect, and the, same ‘question may 2 arise: ‘in another ” Wine 


appeal, 


yee Officials of. this ‘Department ag not have: any. authority ‘to. waive. the imposition of ee wt 
. liquidated damages - on. equitable grounds.’ See Royal Indemnity Co. Vv. United SEES, BAB oe oc 


a S. 289, 294 (1941); MeCann Coristruction Co., 61 I, D. 342 bea 


bear re 
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| ‘g44. 59). “The United States as grantor does not have : any: peels right of 
- ‘access to such highways, other or different from that accorded other abutting 
owners under State law. Persons subsequently acquiring the abutting lands 
from the United States likewise do not have:any special right of access 
| which the State need. consider for: the purpose of eliminating by ie or. 
otherwise. | ; 


_ _Rigts-of-way: Act of November 9, 1921 


“*’ throughway or limited-access highway. may be established on. public ignde 
peel under sec. 17 of the Federal Aid Highway Act, and the regulations (43 CFR 
i 244. 54244. 56). The ‘Secretary of the Interior probably could reserve a 
7 ; special right of access to such highway if necessary to his administration of 
aed the public lands as a condition of his certification of the land for disposition 
” _ to the State for. highway purposes. In the absence of a special: ‘¥eservation; 
the United States as owner of the abutting lands, is subject to the same 
‘limitations | on access to the highways as other adjoining owners under State. 
Jaw; and persons subsequently deriving title from the United States. are 
| subject to the sAme limitations. The Secretary: of the Interior miay sur- 
| render to the ete a reserved right of access ‘prior ‘to. haapabinies of ‘the... 
abutting lands. . oe vo eet 





er r ane > 


To THE Dinticron; Bureau OF Dano Maxsommnwn, 


You’ have informally referred to me the correspondence from Mr. : 
_..H. Brunner, Right- of-Way “Engineer of the Idaho Highway De- 
: partment, together with -your proposed reply thereto and a proposed 


a memorandum for the information of ‘Bureau officials « on | the above 


oe subject. 

Mr. Brunner writes that the State ot Idaho i in acquiring ‘rights- of- 
way tor the Interstate Highway System, so far asit crosses Federal 
lands in Idaho, would also like to acquire rights from the abutting _ 
Government land in order to provide fora safer highway.” For this . 
purpose. Mr. Brunner asked the Manager of the Land and Survey. 
Office at Boise to.add the following clause to a certification oD Sacae 
- of-way withdrawal of Government. land: | : 
| In the event. Federal statutes are ‘amended, giving the right to grant | access. : 
rights along: with rights-of-way, this withdrawal Shall - be considered - as: also | 
granting all access rights; present and future, across the above listed: subdivisions. 

The manager properly indicated his lack. of authority to sign the 
certifi éation as requested and the matter has been referred to you. By 

“withdrawal” Mr. Brunner obviously. means an appropriation: and 
transfer of Federal land under: section 17 of the Rederal eae Highway | 
Act (see 43 CFR, 244.54 (a) (2)). | 
‘The ‘questions and ‘problems riosed by: Mr. ‘Braet 1g: Teepe ‘dnd: - 


siclocie: are common to the highway. departments of other Western se 


States ‘where highways. ‘must, cross ‘large stretéhes: of publié land. 
The problem i is that in constructing a limited-access highway whether 
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as part: of the suferctats highway system ¢ or ene the iets : : ~ 


| departments: desire to. acquire from the Government the right-of- — 


_ way for such highway over and across the public lands; and to acquire a. 
~ also the right of access to such highway from the abutting Govern: 


es amen land while it is in Government ownership so as to ‘preclude the 
. unrestricted exercise of such rights when title to the abutting lands 


has passed into private ownership. thus avoiding the necessity of the 


States’ purchasing such rights from the Government’s successorsein 


c interest. Mr. Brunner’s suggested. access clause is intended as a stop- 


. gap measure pending the enactment. of legislation. authorizing” the - “ 


grant of. Access Tene cos @ questions involved ey. be e simaply stated 
i ami ot ree ye 


“4 “May a ‘Seooira or “imiited-access type a of  highiay be ; 
. ~ constructed over the public lands? | | | 
<a: 2 Does the United. States (and its’ successors in. interest) eee 
“as owner: of-lands abutting such highway pave: special rights, 
“Of'aéeess thereto? ie 
8. If it does, is legislation necessary to authorize the Gov. ie 
At anerninenit: ‘to surrender to the States its access Tights to. such ae 
“highway? hte rae Seer ee es ere a ee 
., This memorandum will tonch only briefly u upon the ‘Goverament 
| right of : access tothe ordinary, conventional or “Jand service” highway 5 
ae running: across public lands, -I ‘will not discuss‘the, situation whee : - 
a ‘conventional highway. is converted’ under -State authori rity” into a 


limited “access highway, ° but my answer. will bé! réstricted to new. - 


_ freeways constructed on public lands administer ed by the. Bureau of — 
e Land Management where x no o highway previously ¢ exi isted. My answers. 
as follow: [a ee es A oa. aoe aes 

WA Giiedace. highways may os constructed 6 over Ppa i 
“ig lands either under Rev. Stat., sec. 2477, Or. under section 17... 
pee the Federal Aid Highway Act of 1921. infra. See ie 

9.. Except'as hereinafter indicated with respect to Pederal De dead 
Aid Highways, the United States does not have any special - 


_. Pight of access to such. freeways other or different from that ed - 


- accorded, to: other abutting owners under. State Law. - ote 
3. As to. such. limited access highways. no special | ‘legisla- : 


ae ‘tion. is. necessary 40. authorize the surrender: to the States of — i 


“ the Goyernment’s right. of access, if any. Nor is the special ~ ae 


: - Access. clause suggested by Mr. Brunner necessary secre a ee 


. ‘enactment. of such legislation. 


i oeree easement: of: access. is defied, as. the Hohe phdch an. Papua 
- owner, has. of j ingress and egress . to and: fre om his’ premises. other than os 


the: public; easement in the street or roadway. Chicago & N. W. Ry: 
Co. v. Geomatics &K. Electric ofa Co. , TON. Ww. 878 ue 1307). 
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Thus owners of land abutting upon a neh way. ia the right to use. | 
and enjoy the highway in common with other members of the public; 
and in addition they have an-easement of access to their lands abutting 
upon the highway arising from ownership of such land contiguous to i 
the highway which Coasanent of access” does not belong to the public — 
generally. State Highway Board v. Baxter, 144-8. E. 796 (Ga. 1928). 
_ These rights: usually arise in connection with ‘the ordinary, conven-. — 
tional oF “land service” highway ‘as ueneanes. from the “trafic 


service” or limited-access highway. — 


. The limited-access highway has been developed ; in recent years ie 3 
| highway authorities. to provide rapid transit for through traffic, un- 
interrupted and unendangered by vehicles or pedestrians fr om private | 
roads and: intersecting streets and- highways, thereby providing a | 


- maximum of,-economy,-efficiency,.and. safety... Limited access. high-- _ 
ways, also. designated. as freeways, throughways, expressways, con- | 


trolled access highways, etc., are so constructed or regulated that an 
abutting owner cannot directly enter the highway from his property. 
or enter’ his’ property from the highway. Users of such. highways 


~ gain access: thereto: at specified controlled: access points which they. _ . 
| may: reach by a: circuitous route or ook: a. Service ous paralleling the 


: main, highway. °° : a, 


There are. two sininites of concern. 63 us in the adeinicteaticts of ee 


the: public. lands under. which highway rights- of-way may be acquired. 


- They are Rev. Stat., sec. 2477 (43 U.S. C. sec. 982; 48 CFR 244.57— : 


, an a and. section ‘Yy, of.the Federal. Ald Highway ae of 1921 (28 
U,;:8.-C. sec. 18; 43. CFR 244. 54-244, 56). 7 | 
Section QATT i 58 an: unequivocal grant: of the right- of: _way for high: 
- ways over the public lands without any limitation as to the manner — 
of their establishment... Smith v. Mitchell, 58 Pac. 667 (Wash., 1899). 
The: grant becomes fixed when a public highway 3 is definitely estab- _ 
lished. in .one.of the ways. authorized. by the laws of the State where .. 
the land is located. . State v. Nolan, 191 Pac. 150 (Mont., 1920) ; — 


: Moulton v. Lrish, 218 Pac. 1053 - (Mont., 1923). The act did not. — | 


specify nor. define the extent of the grant contemplated over the 
public lands, the width of the right- of-way nor the nature and extent 
of the right thus conferred, both as against the Government and 


OY, subsequent patentees (21 LL. D. 354. (1895) ).. Whatever may be con- | 


-strued asa highway under State law i is a highway under Rev. Stat., 


sec. 2477, and the rights. thereunder are interpreted by the nea 
in accordance with the State law. The lands over which the right- — 


of-way is located may be patented to others subject to the easements — 


and. to whatever rights may flow to the State and to the public an 


7 therefrom, Here Af litle 14 L, D. 105 ae 
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Clearly, a limited: access highway ; as ‘éétabliched aden State. ine is 


within the purview of Rev. Stat., sec..2477. It is probable also that 


‘upon. the establishment of such’ limited. access -highway, the United 


-. States as-an abutting land owner would have no right of access to 


the highway different or greater than. would any other land owner; 
ahid-any successor in interest of the United:States would: likewise have. 
no ‘special right of access which it would: be noes for the State to” a 
acquire by-purchase or otherwise. - 

‘Similarly the Federal: Aid. Highway. Act: doés not: defin nor’ Jimit 
oF nature or the extent of the right-of-way of public lands which 
may-be- appropriated under section: 17 (except as to the provision ‘in . 
section 9 of that act, (23 U:S. C. sec. 10) relating tothe width of the 
_ right- of-way and adequacy of the. wearing surface). “A ‘limited-ac- 


e cess highway is: therefore within the purview of section 17..- The De- -- 


‘a partment has held ‘that.the-right-of- -way..granted..under, this act is 


| _ - -taerely.an easement; and ‘consequently a en patent ¥ w oul a be a 
= subject: to the. highway easement: ae 


- Since freeways or lipvitad-neeess! eae are: of ‘dainty, repettt ori; 


at oe gin, there has been little court-madé law on the'subject:. Ttis: generally af 
gi & recognized, however, that statutes providing for limited access tohigh- — 


2: ~Ithas been stated that where an ordinary or: conventional road:i is built’ 
aoe there may. be an intent to serve abutting. owners; but avhei.a: ‘fre 


- Ways arise as an exercise of the State’s police power for: the ) promotion 

ok: public: safety and ‘of ‘the: general: -welfare. “(3 Stanford Law-Re- 
- view, 1951,:p: 303. = Such statutes are in ‘existence in. several of thes | 
Western. States including Colorado, California, ‘Oregon, and Utahy — : 












a IS: established the intent is just the opposite, and a resolution: crea 
a freeway : gives adequate notice that no new rights of. atcess will 


| unless: they are penneely, granted. B Stantord Lew Review, 1951, 


. PP. 298, 800, 308.) . 
eer: Preewoy has. heen. defined” as. a coe in: Pe oo phi: this ps 

owners of abutting lands have-no right or easement of access to-or from 
their: abutting lands or in:respect. of which ‘such owners: have: only: 
restricted or limited right, or easement of access: . This a highwaiy.. 
comuinission’s condemnation resolution for: a lithited’ ACCESS ‘freeway: 
did-not create in the abutting. owner’s property anew riglit-of access 
to a. freeway. to be constructed where no highway, conyentional or: 
otherwise, had existed before: People. v. Thomas ‘et al., 239: P: 2a 
914. (Calif, 1952)... The. easement of access applies to rights:j in_exist~ 
~ ence prior. to. the establishment of the freeway and to claimed rights 

which had no previous existence, but which come into being, if at-all; 
only. by virtue. of the new construction. The California. courts. in 
held that- -where a statute authorizing freeways provides for: creation _ 
of a a freeway on. lands where a PuPHe way had not previously existed, 
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| it does not create sieiclits of dir ect access in favor of abutting property 
which prior to the new construction had no such wight of access, 
Schnider et ua. v. State, 241 P. od 1 (Calif, 1952). _ | 

The precise question of the nature and extent. of the Goveinment’s -_ 


right of access to a new limited-access highway on public lands has 


not previously been raised before this Department, nor has it been 
~ eonsidered by the Courts so far as I know. As already stated, neither. 
Rev. Stat., sec. 2477 nor the Federal Aid Highway Act contains any 
qualifeation as to the nature of the grant and of the rights: there- 
under. In the absence of express reservation in the right- of-way | 
grant. (or in the conditional certification of a section 17 highway), : 
it would appear that the United States would retain no right of access 
unless such right was. granted by State law since its position would be 
that ofa land « owner only. Such right after conveyance by the United 
States would be governed by the rule in Packer v. Bird, 137 U. S. 661, - 
| 869. (1891), that. whatever incidents or rights, attach to Property con- | 
3 in “which ae. pace sot to the ade. that thetr ae do not i im- 
_ -palr. the efficacy. of the grants or the use and en) joyment of the property 
by the grantee. ‘It was held in the cited case that where a State law 
‘denies riparian rights to private land owners, a grantee of the United. 
States would acquire none, ath the grant. The right of access here 


sade Ws 


In the circumstances therefore the ‘State. Sours: would undoubtedly 


, eee the United States. as a-landowner .in’ “the same position as 


“any. other adj oining landowner, ‘and the same rules of construction _ 
would be applied to it. At. would follow that if under State awa — 


private landowner has no right of access to :a limited-access. highway | 


except as specifically provided, the United States likewise has 1 no such 


| ; “clearly. persons: ‘subsequently. deriving 9 or " claiining front or. one 


the United States would have no such property rights i in the. highway 
“which the State need-consider or pay compensation for its elimination. _ 
The latter question, however, i is one for the State courts when: and if. 
| presented 1 In a proper case. - Suffice. it to say that, in-my view,-the 
Government has. no special rights of access. to fim tad neces: high: 
“ways newly established under either of the two cited statutes on ‘public | 
lands under the administration of the Bureau of Land Management. 
oA complication could arise, however, i in the situation where the 
| Secretary of. Commerce - detérmines that public lands are necessary * 
fer. a. Jimited-access highway and the ‘Secretary of the ‘Interior as a 


condition to his: certification of such lands wishes to reserve the right <a 3 


_ of access to or-across the highway.” If.the Secretary of the Interior 
as a necessary incident to. the management of the adjacent public 
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20 lands found it necessary to retain jis Gosemen: right: OE access. 


to or across the ‘proposed highway it may be that he could make it - 


a condition for.his certification of the land for appropriation. and. 


: transfer, The complication. could arise when the abutting land is. — 
: disposed of, if the Secretary. did not voluntarily surrender. such right 


of access to ‘the State;-prior: to: the: patenting’ of the land or the:estab--~ ae 


 Jishment of valid rights to. the. land.’ Tp the absence of such:condi= * 


| | -tions,. the. Government * ands its: successors“ would: have no- TightHofe 
gage to the highway except : at. the control points: or as otherwise 

ae provided. by: State law. “ 
“Another problem -in public. land ‘sdministration’ will ‘midoubbadly:- mo 
an arise from the practical effect. which a limited-access’ highway bas -. * 

‘ of. cutting a legal subdivision. upon. which iG 1S located: ‘into two sep= 


ae arate parcels because of the restriction. upon the settler’s or. applicant’s se 


right to enter and cross the. highway. without diffieulty. to reach: anid: - 7 


c utilize a parcel on the other side of the road. 


I do not think it necessary to. comment on ‘the sarepesed iegelatan ae 
-_ prepared by a. special commission of State highway officials particu-.. 
larly section: 6: relating to: granting of access rights which’ Mr. Brunner 
submitted merely: for your’ inforniation® ‘Further, in view of the: con= aa 
- clusion I have reached on the basic ‘questions, I ‘do not believe it is 


~ necessary to discuss the discretionary authority. of the Secretary under. 


— “section V of the Taylor Grazing Act and other laws to insert access’ : | 
limiting stipulations i in patents or. other disposals whose allowance is 


~ discretionary, as indicated in your. proposed reply. “Your ‘Teply,s should oy 
be drafted consistent, with the x views ‘here n expressed. | oe oP 
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Contracts: ‘Additional. Compensation—Contracts: Specifications 


v2 


2 bane _ Where: a contract provided for the excavation of a particular section of a. oe 


- channel in accor dance with specifications and ar awings, and the requirements Se 
of the. work were reasonably. ascertainable from the drawings. relating. to. : 


; that. ‘section | of the canal and a ‘related drawing, which. showed that theré fe 


a was much more material on one side of the center ‘line of. the channel than. on. 7 


the other side, and that the embankments were designed to be appr oximately a : 


a equal and to contain a waterflow. of 4,000. ¢.-f./s., which would require the — 
a embankments to ee a minimum 1 height of 18. feet above the bottom aoe of fe 


4e4) = ~=SSSs*~*:sCARPPEAL OF A. G. McKINNON = —s——«éid2'CGSBS Cs 
| | April 25,1955 - a Fes 


the channel if allowance was also to be made for a freeboard, the contractor. 
is. not entitled to additional compensation for equalizing the embankments ; 
- to the necessary minimum height, notwithstanding the omission of the 18-foot 
| dimension on one of the drawings, and its revision by the ‘contracting officer. 
_ to show the-omitted dimension, at a time when the contractor: had: may: 
; _ eompleted the excavation work on: ‘that. section of the ‘canal. | 


Contracts : Contracting Officer 


- The findings of a contracting officer will be ‘presumed to: be’ ‘correct, in the az. 
absence of contrary proof by the contractor. ar 


Contracts: Additional Compensation—Contracts: Specifications . 


A contractor who. was ‘required to lengthen and reconstruct a br idge i in accord- 
ance with unit prices stipulated in a schedule for erecting. salvaged. timber 
i in structures, removing timber in existing str uctures, and salvaging timber, a 

| was not entitled to additional compensation for removing the center span - 
of the existing bridge prior to the construction of the center pile bent for 
-- . the lengthened bridge, and replacing the center span in its or iginal position, © 
when: the removal of the center span was. a necessary oper ation in recon- - 


structing the bridge, and no provision for A ect for this work was con- | 


; sae ue by the contract. 
BOARD. OF CONTRACT ‘APPEALS 


ee G. -MeKitmon, d/b/; a -MeKinnon Construction Conceal, Sandy, ‘ | 
Oregon, appealed on May 25, 1958, from the findings of fact and de- 
cision of the contracting officer denying two separate claims arising 


out of construction work under Contract No. I2r—-19806 with the Bu- 7 


reau of Reclamation. ‘The contract is identified as “Barthwork and 
‘Structures, Lost. River Channel Improvements, West Canal Enlarge- 


ment, W-1 Lateral, Langell Valley, Specifications No. DC 3682, Modoc — - 


. ‘Unit, Tule Lake Division, Klamath Project, Oregen-California.” 


The two claims, which will be considered separately 1 in this decision, * 


: -are for (i L ) $12,145 alleged to be due for extra work in depositing ex- 
_ éavated material in einbonkinenit construction between Stations 870+ 


and 325+, and (2) $1,330 for the removal and replacement of the | foe” 


center span of a bridge structure. 
: Following the issuance of the contracting officer’s findings of fact 
and decision on April 9, 1953, the contractor in his notice of appeal 

— requested a hearing heres the Solicitor of the Department. of the 
Interior. The Solicitor designated a hearing examiner, and a hear- 
- ing was held in Portland, Oregon, on June 21 and 29, 1954.. Subse- 
quent. to the hearing the examiner filed a Gecommendation. that the 
claim of the contractor be denied. This recommendation, the trans- — 


eript of the hearing which runs to 160 pages, as well as extensive briefs _ | 


| by both the Government and the contractor, have been studied d by ye | 


a Board: 
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Chane N No. - 


‘This seat aTISeS By om nthe excavation wink dona by ak conti? tnetor 


; oo on the “Lost:River Channel Improvements,” and varied along differ= a ; 
ent. stretches “oF: ‘the canal. The stretch of the canal ; particularly in- 


| volved: in ‘the ‘present. dispute is between 8702 and 325, and this _ 
: operation was governed by Drawing No. 12-D-821. a 
‘The contractor commenced work on May 2, 1952, at. ‘Station 35. | 


3 ha shown on the typical section of. Drawing No. ‘{2-D-821, between 
Stations 37 5 and 274+, the centerline of the new “Lost ‘River Chan- 
nel? was'to ‘pe 10 ‘feet to tie right or east of the centerline’ of the then 


existing Langell Valley: Math ‘Drain. This tended to ‘unbalance ‘the 


qiaterial to" “be* ‘excavated, ‘so that. thére was more ‘material to be 


: “removed from the section: of the channel: prism to the right. or east - 
of the centerline of the Lost River Channel than from: the section on 
the left or west side of the’ channel. ‘When work was first started. by : 
the contractor, he had'a dragline on each side of the channel but, since 


there was more material on the right bank, the machine on the left 


| bank made more rapid progress than the tachine. on the right bank, - 
: tending to outstrip ‘the latter. “The contractor, therefore, moved fhe - 


“machine from the left bank over to.the right bank to. help handle the 


bulk of the material. With both. of the machines on the right bank, 
- most of the material, was, side cast on the right or east bank. Te our 


An ae ‘PP. 37-88.) - | 
- On May 6, 1959, a representative. of the sonbracting officer, who was = 


| ‘supervising the conerectors: operations, orally informed him that ap- - 


7 proximately equal embankments which would be sufficient to contain 
a flow of 4,000. c. £. s. would be. required ‘on each side of the. channel. ie 
However, he was not required. to equalize: the embankments between -_ 


‘Stations 375+ and 370 which had already been excavated by. him. 


The instructions seemed “assinine” to the contractor (Tr., p. 40), and net 
he tried to-persuade the representative of the. contracting officer to 


change the centerline “back to the center line of the old original drain, ae 
ass method of balancing the. material to be excavated. ATE: pp. as 

41-49.) He pointed out that: ‘downstream ‘from: Station. 375,-in an. 

“area. which had been excavated under a previous contract, the nae of = 


the material had been side cast on the right or east side. (Tre, p. 89); ae 


| ‘and that if he had to equalize: the. embankments. upstream. from this®’ - 


- ‘point, it would be necessary ‘for him to $ ‘go past. the center. line on. the oe 


east side and drag the material through the water ‘that ° ‘was running: 


= | through the canal, which. is never dry at any. time of the. year and — : 


| ‘most. especially i in the spring.’ ? (Tr., pp... 89-40.) However, the rep-— 


resentative of the contracting: officer insisted that his instructions. be ; : 
- carried out, and the contractor complied, although he warned him: 
- that he would expect additional compen aon, for ‘the work which — 


he eregarded as extra. 
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With, a letter dated May 23, 1952, the repr esentative of the contract | 
_ Ing oflicer transmitted to the contractor revisions of various drawings 
-which are not relevant here except for Drawing No. 12-D-821. It was 
explained in the letter that this drawing “has been revised to show 
minimum height of embankments to be constructed along the channel 
from Station 325+ to Station 375+00 * * *” The minimum height 
of the embankments indicated on the revision of the dr aWwing | was 
18 feet above the bottom grade of the channel. 
By letter dated May 26, 1952, the contractor formally protested the | 
work which had been demanded of him between these stations as 
“outside the requirements of the contract.” He contended that it had 
“more than doubled our cost of operation” and necessitated “a lot of 
extra bulldozer work building retaining dikes on the left side to con- 
tain and confine this wet material within the right of way, after it 
- was pulled through the water in the canal * * #2” Subsequently, the 
- contractor reserved in his release on the contract his claim for extra. 
compensation for this work, as well as for the work which is the subject 
of Claim No. 2. It should be noted that neither in his letter of May 26, 
- nor in his release on the contract, did the contractor specifically pro- _ 
test against the revision of the drawing. He referred rather to the | 
increased difficulties of the excavation, or the additional excavation. — 
It is significant, moreover, that he referred to the work in the, past _ 
tense, indicating thus that it had already been accomplished by the 
time he received the letter of May 28. : | 
In his findings of fact and decision of April 9, 1953, the contracting: 
-_ officer rejected the contractor’s claim on the round that the contractor 
‘had been merely directed to do what was required by the typical sec- 
— tion of Drawing No. 12-D-821, which showed that equal embank- 
ments were required on each ide of the channel, and that these could - 
be constructed only by moving material from ihe right or east side of 
the centerline. bank across the centerline on to the left or west bank. 
As for the revision of Drawing No. 12-D-821, the contracting officer 
held that this did “not ‘affect in any way the work required to be done, 
- since this vertical distance when scaled on the original drawing is also 
- approximately 18 feet: . Furthermore; the profile on the drawing shows 
the water surface for a flow of 4,000 cubic feet per second is approxi- 
mately 16 feet above the bottom grade of the channel. Allowing for a 
-2-foot freeboard, ‘this. would indicate that a minimum height. of 
In that part. of the hearing concerned with this claim counsel a 
the Government offered no affirmative evidence at the close of the’ 
presentation -of the contractor’s case, and. explained his decision not 
to do so by stating that it was based upon the understanding that ~~ 
“the contracting officer’s findings will be presumed to be correct in 
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oe, ms “the A pecnea. ‘of: contrary proof. ie the appellant.” a (Tr, _ 150. — | 
Counsel for the contractor objected to this statement but his objection Pgs 


on was ¢ overruled. by the hearing examiner. ‘This ruling was not errone- ® a 


ad : ous. ‘Indeed, in ‘his brief counsel for the contractor concedes that ao 
a. _piéuinption of validity | attaches to the factual findings of the. con- 


tracting officer but contends: that the question. in the case is “the © 


aA interpretation of a term of the contract which is strictly a matter of — “ 


Fe, law.”. However;. there is nothing i in the statement: of counsel for:the. -_ 


a i Government which demonstrates. that he was not referring merely ae 
"tO" the factual findings of the contracting officer, and, morever; it 


ee has been held that in a dispute over the. proper. interpretation. 0 ate 


. drawings and ‘specifications, the decision: of: the. contracting officer 
should not be disturbed unless the court: was convinced it was errone- 


ous. This is only another way of saying that. the burden of proof 


is on the. contractor to establish his claim. Tt 3 is. the ‘conclusion of | - 


ney the Board on the whole record that the contracting officer’s findings © 
- and decision are amply supported by the contractor’s own admissions 


at the hearing, and ‘by. what may. be — aoe the relevant. _ 


drawings. 
The issue between they partics in this caise'is Whether thé oral instruc- | 
_ tions and the revision of Drawing No. 12-D-821 amounted to a 


: . change in the contract involving extra work by the contractor. ‘The : 
. Government contends that the 18-foot dimension was “inadvertently” 


omitted from the original. drawing but. insists that the failure to . 
indicate the dimension was. not material. However, whether or not . 
the omission of the dimension from the drawing was inadvertent, the 
Government would be liable if it was of such a. nature that it was 
calculated to mislead the contractor. The real questions are whether. _ 
the requirements were reasonably ascertainable fromthe relevant. 
drawings, and whether the defect in Drawing No. 12-D-821 involved 
“substantially extra work for the contractor. On the basis of the. 
—contractor’s. own testimony the: Board must. answer both cue 
‘in the negative. | 7 | 
The contractor: admits the: two most important of the contracting 


o -officer’s ‘findings, namely that he could tell from Drawing No. 12-D— 
- $21 that the embankments were required: to be approximately equal, -_ 


| and that there was much more material on the right or east side of 


the centerline than on-the left or west side. Thus, the contractor’ Ste 


~e ‘testimony concerning the equality of the embankments: was as follows: - 


oe i See Penker: Construction Company v. United States, 96 Ct. ron 1, 50 (1942), és also 


> Imparato- Stevedoring ; Corporation, ‘ASBCA No. 2266, decided. October 25, 1954, in which. 


the Armed. Services. ‘Board of Contract Appeals said; “There ig a certain presumption of ~ 


i validity attaching to'a contracting: officer’s ‘decision; not patently erroneous, which requires has 


. “the appenent pe come forward with evidence ene it ‘to, be. oe if. euch is the case. aay 
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—Q. Is it not ketal clear from your examination of iees drayings, | 


Mr. McKinnon, that the typical banks shown on these arate so | ; - 


of approximately equal size on both the right and left banks?::, 7 
A. According.to the appearance of the cross. section hey appear 
7 relatively close, or about the same. ed | 

Q. Well, I am not asking you bs say more ethan hah: because in | 
out perimetering the sections you couldn’t tell. aes 

A. Yes, you could not tell. 3 

— @. But they appear to be approximately equal. 

A. That i is right. 


The only witness offered by the contr eter as an export, he H Paid. 
ing, Manager of the Associated General Contractors of America, also’ 
testified that the embankments on the typical section of the drawing 


were “substantially” equal. Indeed, this 3 is quite apparent from the - 


drawing itself, -As for the distribution of the material, the con- 


tractor ‘testified that “it was very evident.that the bulk of the material ao 


was on the east side or on the right hand side, so we started. witha 
machine on either side”. (Tr., p. 87). Moreover, the contractor. ad- 
mitted that there was insufficient material on the left or west side 
of the channel to construct an embankment on that side (Tr. p- 108), 3 
and that merely side casting the material to each side of the channel. — 
would. not produce substantially equal embankments in height and | 


width (Tr., p. 109). If the contractor knew this, his complaint that — #3 


he was caused a creat deal: of trouble and expense by being compelled 
to. drag the material through the water in the canal,.and to. build | 


retaining dikes on -the left side of the channel to confine. the wet 


material becomes unjustified. Obviously, then, he was required to 


4 _ perform these precise operations by the terms of the contract. 


An examination of the drawings in the light of the contractor's | 
testimony also makes it reasonably manifest that-the contractor knew- 
or should have known not only that the embankments were required to 


be approximately equal but also that they were. required to be amini- 


mum height of 18 feet above the bottom grade of the channel. Draw- 
ing No. 12-D-821 does not stand alone. It is plainly marked ag sheet 3 
of 4 drawings and as a continuation of Drawing 12-201-168, which is 
sheet 2 of the set of 4 drawings. ‘The contractor sonesded that. the 
profiles of both drawings sidicated that the approximate difference - 
~ in elevation between the bottom grade of the Lost River Channel - 
Improvement and the water surface of 4,000.c. f. s. was approximately 7 
15 feet, and that the two drawings. cee indicated an intention to 
| construct a continuous channel. (Tr., p. 69.) ‘He also conceded that — 
there were no substantial differences in topogr aphy in this area Cin, | 
p. 73). Looking only at Drawing No. 12—-D-821, he admitted that — 
some freeboard. must be allowed above the maximum, water surface 
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- . alavation of 4 000 [oe £ Ss. (Try: p. 65); ‘but denied: that i was ‘the duty _ 


ae oe bf the contr actor to make allowance for a freeboard, ‘since it could ee 
Be assumed. that it was taken care of in the drawing by indication of — 


_. the water surface elevation. But-his maintenance of this ‘assumption i 


oe broke down completely when he was asked to read Drawing No. 12-D- | 7 


ee 821 in the light.of Drawing No. 12-201-168. - It so happens that the ~~ 
: profile on Drawing No. 12-D-821 includes Stations. 260 to. OT4-+ Je 
_ which are also included in the typical section of Drawing No. 12-901- Ea, we 


nee 168, and there is thus an overlap of 1, 400 feet between the two draw- ie 


‘anon ‘as the contractor conceded (Tr., p. 76). Now, a minimum em- 


a - bankrnent of 18-feet is plainly indicated « on Drawing No. 12-201-168, . 
and the contractor admitted that. a freeboard of approximately 3 feet 
“owas contemplated i in the typical: section of this drawing (Tr., p. 189). - 


- It-seems to us that the contractor could not reasonably conclude that 


ae thé indication of the water surface elevation at. 4,000 ¢: f. s. in one: 7 


part: of the same drawing would include the freeboard while in the — 
~ Other: part, it would exclude the freeboard, .The only reasonable con- 
‘glusion: is that the contractor knew or should have known that a free- 
board of: approximately 3 feet should be added to the 15 feet of. the 
‘depth. ‘of the channel at maximum water surface elevation, which. 
wouldbe a minimum height of approximately 18 feet. The revision: 
of Drawing No. 12-D-821 added nothing, therefore, to the contractor’s: 
knowledge:of the requirement of the job.. He was charged with the 
duty of construing the drawings together, and the contract as a-whole.* 
Moreover, counsel for the contractor states-in his brief:“‘At the time. 
cotitractor received. said revised drawing he had virtually: completed: 


_ excavation as directed, between Stations 370+ and 324+.”* If this 


is so, it is difficult-to perceive how the contractor’s work could have | 
been materially affected by the revision of the drawing. | 7 
_- The contractor makes many other arguments in support of his claim 
‘but-they are not persuasive. - Thus‘he claims that he was misled by the 
failure of the representative of the contracting officer to halt his pro- 
cédirre of sidé casting the bulk of the material to the right or east bank 


-”. sooner than he did. . There is , however, nothing to show that: the nec-: 


_ essary action was: not faker as soon as it’ was thought’ necessary.. ; 
Moreover, there may have been valid topographical reasons for not. 
insisting on 18 feet: embankments between Stations 375+" and 370+, 


- | | and the Government suggests that there were such. reasons. Whether: | 
+ Or not these reasons were valid, the contr actor certainly’ cantiot com-) 
- plain that. he ‘was. not compelled to do over the work between theese: sta-_ he 


7 “tas: the Gonperouer General said ‘in 30: ‘Coin: Gen. 275, 277 (1951) : ere | is a. 1 Tule of: 
iS contract construction that the: intent and meaning of a ‘contract: are’ not to be determined » 
a ‘by the consideration of an isolated: section. -or. provisions thereof, but. that the contract. is. to: 
~ be ‘considered in its entirety and each. provision is to be. construed in ‘its relation to other 


provisions, and.in the light of ‘the. ae purposes intended: tor ‘be secomplished ‘by. ad 


- Debits parties.” Cae Age 


oe 


= ‘See ehh fall paragraph on page 3 of the contrac tor” s brief. 5, ae 
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| tions, since ds ‘would hardly have: been: . Sige advantage. Nor can 
the. contractor. complain. that a change was made at Station: 325+ 

where there was a curve in the stream, so that excavation was con 
ducted-from this point to-the old centerline of the Langell Valley Main 
Drain. This tended to. balance: the material, and to facihtate ee op- : 


_ érations of the contractor. 


_ The Board also cannot look with Hever upon ‘eitee sepntnatts af ae 
contractor which attack the practicality of the specifications, or the 
- necessity for some of their: provisions. The Government was entitled 
to get what it had contracted for, and it was not bound to accept any 
suggestions of the: contractor, or to accede to his opinions. Thus, it is 


quite immaterial whether the problem. of balancing the excavations - 


‘between Stations 370- and 325+ could have been solved by excavat- 
ing to the old centerline; or whether a water flow of 4,000 ¢. f£. s. was 
actually to be anticip ated, in view of certain bridge and drain con- 
struction, and the hydrographic history. of the stream; or whether 
there was a custom in channel excavation of side casting material to— 
each side of the channel-unless such custom was consistent with the 
actual specifications; or whethersuch a method of operation had: been i 
followed under a previous contract. : 

The Board must conclude, Guprafore: that the contractor 18 not en- 
titled t to extra compensation on Claim No.1. 


Cuamw No. 2 


_ The work involved in this claim comprised the lengthening and re- 
construction of a bridge, which was the county road bridge at Langell 
Valley, Station 885+28.8. .'This work was to be undertaken in accord- 
ance with paragraph 57 of the specifications and Drawing No. 12-201- 
177, and:to be paid for in accordance with the unit prices under i items 
22, 25: and 26 of the schedule. , 7 

The contractor removed and reinstalled the short jeft-end span of 

. the existing structure in one piece by using a dragline and reinstalled 

it in the extended bridge structure in-one piece.’ Prior to the con- 

struction of the center pile bent for the lengthened bridge the con~ 
tractor elected to remove the center span of the existing bridge in one 
| piece. - After the construction of the center pile bent, the contractor 

—- replaced: thé center span of the existing bridge in its el position. 
tis for the removal.and r eplacement 0 of mee center eo that the addi- 

' tional compensation is clairnéd.- : 

.. A. stipulation rélative to’ the bridge consenieean: was shiened into 
at the hearing and the contractor rested. his :caseon this stipulation 
offering no evidence. A. = tinent a of the sepals vac acs peed 
reads as follows: | 
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= Iti is 5 fur rier atipuldted t ‘that i in order to nidet the - eqitrementa of the’ Govern: | 


ioe ment for driving piling for.a new bent. on the right end of the. center span. it-was: = ae 


ee " necessary for the appellant éither to remove the center span, as he did, and re? —_ 
_ install it upon. completion of the new bent, or to dismantle me cls span a. ne 





. reassemble. and réinstall. it upon completion of the new ‘bent: 


An inspection of that: drawing by a qualified man shows the necessity: of. re 


a moving’ ‘and replacing the center section or dismantling and salvaging. and 


sae ioe replacing | said center section ag a u pret oquinite to the “completion. or certain: 1 other ee 
2 mcr) “oS required by this drawing. She ee 7 . ein oe ee Ae 


The: Government. proceeded, at oe hears to suteadace onidence a ee : 


7 a the question of costs on this part of the project and at. one point 3 — 


es ro - -couns sel for the contractor, in offering a an. objection, stated : 


vg ei I ‘will state that the aim filed by. appellant is: for. work at unit | prices one ~ pee 3 
- unit prices only. | “No claim has been made for. an ‘equitable adjustment 1 in. . aN. e ee fee 


= (Tr. p. 156.) Ha , ; Ce 
- Counsel for the Government then asked. the. following question: So 


“Courizel:- a6 -X “understand that you are making no claim -whatsoever, ‘idee : 


either Article In, IV or V of. the Standard Form of Contract No. 23. ## #9: 
. Upon. recelving an answer to the effect that contractor was ‘not | 
claiming under any. of these Articles, the Government. Se ae = 


_rested its case.” 
‘Drawing No. 192-901-177 itself ‘doas: not ‘désigiiate the. center span: 


= | for’ ‘penioval™ ‘or replacement. . It: indicated ° ‘simply that the right 


half of the new or remodelled bridge was to.be comprised of the center: 


and right-hand spans of the existing structure. In removing. the. ; : 


existing piles supporting the left-end of the center span of the exist- . 
ing. bridge and in. driving new pilés, some provision: had: to be. made, i 
to be sure, to “handle the center span of the existing bridge. The: 
~ method ae doing this was not, however, specified. and was. left en- 
tirely to the contractor. But, whatever method. he chose, no pro-. 
vision was made in the contract for the payment of this: work, the: 


items for which: ‘payment*could be made. being. limited’ under’ sitertis” fo 


99,95 and 26 of the schedule to-erecting salvaged timber in structures, 3 

removing timber in existing structures, and. salvaging. timber... 

The contractor was paid at the as prices. for ‘these. operations, 

| et the payments closely approximated the estimated quantities for 
these items. This alone would indicate that the materials of the. 


. -eenter span of the existing bridge were not included. The contractor - . 
ae having been. paid at the unit. prices : for the work required to. be per- ie A 
ay 8 formed j is not. entitled. to additional compensation. Even if the work a 


- could be regarded: as extra work for which an equitable. adj ustment. = F 
might be due, the contractor has. expressly. waived any such claim. Bs 
= Claim ne. Bis therefore, also rejected. an, | | 2 
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Therefore, ane oe the authority delegated to ie Board ‘et 


. Contraet Appeals by the Secretary of the Interior (sec. 24, Order 7 
No. 2509, as amended; 19 F. R. 9428), the findings of fact and decision 


of the eae ofcer, dated ole 9, 19538, are affirmed. 
ss 'Texopore. eae ‘Haas, | ¢ hairman. 
| Winner: ‘Seacur, UM embe er. 


Mr. ‘BarcHELor, dissenting i in part. 


I amin accord with the ‘Inajority: opinion as. ‘to ore No. 2 and 
with its factual statement: of the record, but I. cannot. join in the 
decision which has been reached in connection with Claim No.1. A 

third matter which the Board has been asked. to determine in this 


__. appeal is the correctness of. the ruling of the hearing. examiner up- 
~ «holding a Government. motion. to have the findings of fact and. decision 
sof the: contracting . officer. declared prestimptively. correct. “J am in-- 


ete 





~ ¢lined to agree with the majority view that this ruling was not er- - 


-roneuus, but I wish to. discuss the augeion in detail ; in a subsequent 
portion of this opinion. 


-- Jn considering Claim Ne 0.1, it should ba recognized that the Covent : - st 
tment supplied the éontracton With a drawing which. “inadvertently : 


- omitted” the dimension as to the required height. of the canal em- 


Bankments. The contractor stated ‘that he was'misled by thisdrawing 
-and:that as a result he. performed: extra, work “and: incurred increased. 


| “costs. A considerable portion of the record is devoted to an effort on | 
the part of the Government counsel to support the position that the — 


- contractor should not have been misled by the drawing. It is urged — % 


oe that had he studied. other drawings, which. were.a.part of the contract, 


or analyzed. and correctly interpreted. certain markings. and. sytibols : 


ori the drawing: in question lie would, not; have been misled. Regardless = 


| Or whether the contractor was. reqilired: to ‘do this, or, if having done 
‘so, the difficulty might or might not have been avoided, the contractor 


maintained to the end that he had been misled and Fa do not oe 


that the Government has sufficiently. proved otherwise. 

Tf, as it is asserted, there was no reason why the contractor shoud 
have been misled, what sound. reasons can: be advanced to explain why 
he. proceeded as he did? Was he incompetent, or careless, or was he 


simply endeavoring to. take advantage. of the Government error? 


There is nothing i in the record. or in the contractor’ s actions to suggest | = 


| ‘that, he was motivated. by selfish’ considerations. and as. to his com- 7 


a potency, that.i As. attested to. by: Government. counsel as follows: 


Age My. MeKinnon | is a highly intelligent and ‘skilled’ contiactor: as, abpéared. | 


a poth fr om. his testimony and. his. demeanor on the stand, He was not naive and a 
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=e . epprectated the significance o of what he read and saw on the arawings. “[Govern- ae 


oe ment brief, p. 8.1 fey | = | 
oe Again, near the conclusion ¢ of tthe hearing Goer counsel made 2 


sS statement: | fe ee Ree | 
Ms “At? this: point I desire. Fe ‘express my appreciation to the witness ‘for his very, age 
| ‘direct answers and lack. of equivocation. eRe: | gan ee 3 
Many references. from the transcript: are ineludéd: i in a majority | 
- opinion and these, for the most. part, tend to show the-contractor in 
some seeming contradliGhions:. It is possible, however, to extract other: 
portions of the testimony: which are favorable to the contractor. . The 
record. discloses, for example, that the contractor testified that he. did 
not consider himself as’ having. been, ‘put: on notice by other drawings: | 

that 18-foot embankments. “were required’ and that: the Governmeiit 
. “contemplated: a 3-foot freeboard’ (Tr., pe 42). Also, ‘that it was'lopi- — 

eal for him “to. assume. that a minimum bank height might: not be 
- required at one point in the job but. might’ be imposed : ats some. e future | 

point i in the work progress.” (Tr, 9D: 145, ae : | 


~~ “Jt is the contractor’s poritidn: that he at all times ‘constineted: emi : - 
; ‘bankments of: sufficient height” to contain” ‘a. flow of 4. ,000 cubic feet ie 


| --per second ‘and thereby met: what: he ‘considered. to. be his contractiial gh 4 
= “obligation. (Tr, p. 130, brief,. p. $2.4 canal ‘oF this capacity” was 


—_ ‘certainly the main objective of the contr act. gai there: were to be other - 


a. ’ S requirements, ‘such as minimum height" or ‘freeboard of a. particular : Re 
_. dimension, it was the duty of the Government to make, these ‘vequire- iS sees 
“ments. clear. ee eS ~~ 


te tat Sew te 


| - There are numero ‘ous: dbaeiones as s to the effect of faulty siécifivations 7 | 
“and drawings but due to. ditferent factual’ situations, ‘these’ decisions 


3 ‘cannot be reconciled, with any great degree of clarity. This Depart- a Ze 


F ~-ment, however, has, upon occasion, ‘given relief to'a contractor where: Pes 
it appeared.that: te had been misled. ‘See appeals of Anderson. Con. 


_ struction Company, CA-230, (October 6, 1954), and The Tuller Con 
struction Company, CA-52 (Supp.) (May | 8, 1951). Ae e 
As to the amount of extra compensation. to which: the contractor is 
- entitled, I do not: believe the contractor has proved with exactitude the 
amount of $12, 145, as claimed.” At neither the hearing (Try pp... 56, 
109, 110, 111) nor’ in his brief” (p. 9) did the contractor pr esent’ figures 
~ with particularity. ‘The’ sum of $12, 145° appears. to be, ‘at best, only an: 
‘estimate and it is admitted that the contractor képt tio accurate com- 
- -putable time data. ‘This. figure’ appears © ‘to have been’ submitted. prip. 
: marily upon the basis that it-was considered “reasonable.” 0... 


-* The Government, on the other hand, as made d hitich. more s Gonidinies ae 
ing analysis as to thé amount of any extra costs that r Inay” ‘be involved. hata 


. ee will ‘appear from the’ letter dated July 30, “1954, ‘from Robert: ‘B.. ber 


Starke, to the hearing = examiner, which. isa a part. ét the record, and. ~ a 
fro ‘om the: Government br tet 8 at ages. 18, 118, and 20. “Ont the basis of a. a oe 
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preponderance of the evidence presented, I have no alternative other 
than to accept the Government estimate and I would find, accordingly, 
that the contractor is entitled to recover the sum of $4, 189. 19 on: 
Claim No. : re Sie 
As phrased in its final form the Government: motion as to the 

‘presumption in favor of the contracting officer’s findings of fact 
presented no serious question. A. certain validity attaches to. the 
findings and in the absence of contrary proof, it is only proper to 
presume. that. they are correct. However, before the final motion was 
-offered,, other statements were made and a foundation was laid which 
extended far beyond the motion itself. This foundation, as stated Py 

Government counsel, was as follows: | | 

- Before the Government proceeds with this case Mr. Examiner, I wish to. raise 
a point which, if my understanding is correct, would. make it. unnecessary in 
my judgment. for. the Government to call any witnesses, © : 
_ Bhat under standing is as follows: That the findings of the contractitig offider. 
established a prima facie case in favor of the Government and that it is neces- 
_ .sary for the appellant - to contr overt those findings of fact with affirmative evi- 
| dence in order to overturn them. In other words, that the aa carries 
the burden of proof, | 

Upon this understanding, if correct, I ‘propose - that no witnesses be called 
‘on: behalf: of the Government and that the Government at this point also rests 
its case on this particular phase... 

I request a ruling from the Examiner 2 as to whether the understanding which . 
Tr have previously outlined. is in accordance with his opinion ; or I may ask 
opposing counsel if there is any controver ‘sy concer ning this matter. | 


~The position of contractor’s counsel, however, Was as follows: : 


My position is this: that the appellant contractor has a burden of affirmative 
proof. As to whether or not the Findings of. Fact are presumptively correct. on. 
‘their face in the absence of other evidence, I do not know. I assume that that 
presumption would have to be established by statute or by valid action of an ad- 
ministrative: authority. under authorization.- delegated: by Congress. If. such 
-statute or:action. under delegated authority: exists,. the findings, I will. admit; , 
-are presumptively correct. In the absence of this.I will not agree for my client 
or on his behalf that they are presumptively correct. a3 

Several pages of the record and an off-the-record discussions were 
devoted: to a.consideration of the proposition before the motion was 
phrased in its final form and the objection renewed. Therefore, it 
appears that it was the intention of Government counsel to establish. . 
a precedent to the effect that a finduigs of fact and decision of a con- | 
tracting officer constitute a prima facie case for the Government and: 
no affirmative evidence is required in the absence of contrary, proof on 
the part of an appellant or when appellant’s proof i is considered in- 
adequate. If so, I am not in accord with the establishment of such | 

2k precedent. : 
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oe “The. desision of the ‘Komed Soe Board 6f Cohemat: ‘Appaale’h in 
oe the I mparato Stevedoring Corporation case, cited in the majority 
2 opinion, is not persuasive for the reason that-no motion such as. we 
.. ‘dre here concerned with was. made; moreover, affirmative evidence ac-. 
tually was offered by the Government. At least one member of the 
~. Armed: Services Board of Contract, Appeals has expressed: himself 
ee clearly on the point ! here at issue. In discussing the: effect. of Public: 
re, oe Law. 356, 83d Congress: [68 Stat. 81], Gilbert A. Cuneo said: | 
| This new standard will’ ‘not ‘shift the. purden - of proof. ‘in: ‘the ‘appeal before | | 
= ‘the head of the. department or his representative. Or. board. The Government, | 
However, will have to.come. forward with ‘substantial evidence. to. ‘support. its 


cr case. It will not be able to rest without. presenting. any evidence merely because | 
dts: counsel believes that the contractor did. not Breve’ his Case on. his Par serration.” 


ae [Italics supplied. ]* 
oe o As stated i in Seitergren, 1 COF 87 1 (BCA): 


“phe Government has failed to show in any manner “whatever: iercin the 
‘appellant’ s claim is wrong. The contracting officer's ruling and findings of fact, 
‘in: which:he'set up. his idea: -of. the: items. -allowable,. cannot. be. considered as evi- . 
‘dence to refute the claims. - They are the subject matter of. ‘the: appeal : and: are 
; considered by. this Board in the lignt ‘of oe evidence. _ Utalies' 
. Stipplied. le | 
“In Kirh t/a. Rit Building Comping 1 CCF 168 (BCA) the. fol 


lowing almost identical statement is made: 





The foregoing Findings of Facts are not evidence in refutation : the ‘ap- 
pellant’s ¢elaim, and testimony relating thereto. They are the eeekre see a 
- review in this appeal: [Italiés ‘supplied. Po | : , me 
The Corps of Engineers Claims and Appeals Boeri takes an even. 
stronger position on the question. In Derby. ‘Construction Co., Ine. 
- and Perkins Construction Co. —— C& A Decision No. 48) 
the Board sald: 
Mes » andd rei pt i 


. An appeal opens up ie entire record, the contracting officer’ Ss dectatais is va- 

/ “cated; and: this Board has authority’ to" yeview ‘and redetermine all matters 

. previously decided by: the contracting: officer irrespective’ whether eu determi- 
nations were in favor or: adverse to the applicant. ; -— 


~~ Tam of the opinion, therefore, that an appeal opens up the entire oe 
“ ‘record and. that. the contractor’s findings of fact, despite a. tentative | 
pe uapaen of correctness or. Povalidityy on for all a purposes, 


ae ee ae 


ae vacated. 
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: WHETHER SOLICITORS OPINION M-36254 (DECEMBER. 28,. 1954) 


EFFECTS A WITHDRAWAL FROM OIL AND GAS LEASING OF 

LANDS DISPOSED OF UNDER A PATENT WHICH (a) EXCEPTS OIL 
AND GAS DEPOSITS PREVIOUSLY LEASED BUT (b) PROVIDES — 
THAT TITLE TO SUCH DEPOSITS SHALL VEST IN as PATENTEE 
UPON TERMINATION OF THE LEASE — 


Withdrawals and Reservations: Generally - 


Solicitor’s Opinion M-86254,* which held that a patent, may be issuea to a 
. homestead entryman, which patent excepts oil and gas deposits previously 
‘ocieied but provides that title to such deposits shall vest in the patentee upon 
-% termination of the lease, does not constitute a withdrawal of the lands 
oe within the meaning of section 17 of the Mineral pee Act aah U.S.C. 
ey sec. 226). . eo 


“Oi end. Gas Tenses: ‘Extensions—0Oil and 1 Gas. Leases: Patented or. Entered 
OR _ Lands—Oil and Gas Leases: Termination | 7 nace 


The issuance of. a patent excepting and reserving to the United States. the oil 
and gas ‘deposits but ‘providing that title to the same shall vest: in -the 
_ patentee upon termination of an outstanding oil and gas. lease, ‘does not pre- 
. <. Glude the extension of the. oil and gas lease authorized in section 17 of the 
_ Mineral Leasing Act. as amended pusee 8, 1946. a Stat. 951; 80 U. 8. LC. 

, sec, 226). rar . 


M3254 (Supp) 7 ate "= as. Mer 10,1985. | 


- To rue Direcror, Bureau oF Lanb Maxscmacinn. . 


“My opinion of December 28, 1954 (M_36254), involved. a ad . - 


wherein (a) land in a homestead entry was reported by the Geological 
Survey to be pr ‘ospectively valuable for oil and gas, (6) the entryman. 
consented to accept a patent which. reserved to the United States the 
title to the oil and gas deposits, and (c) thereafter, but prior. to issu- 
ance of patent, the Geological Survey reported that the land has no 
prospective value for oil and gas. In such circumstances, a patent | 
without, reservation of the oil ‘aud. gas deposits. would ordinarily be 
issued to theentryman. However, in the case discussed in the opinion, 
after the land had been first reported as prospectively valuable for oil — 
and gas, a noncompetitive oil and gas lease had been issued pursuant 
to section 17 of the Mineral Leasing Act of 1920, as amended’ (30 
U.S. C. see. 226). In my opinion ‘of oe 28, 1954, I are as 
fellows | | 


» a). Notwithstanding the provisions of the act of J al 17, 

_ “1914 (38 Stat. 509 5°30 U.S. C.-sec. 122). the oil and gas lease. 

_ may not be canceled for the purpose of 3 issuing an. unrestricted | 
“362 tr. D. 459. a eae Be & . ee Siege ie 7 i a es 621 I. D.; No: 5 
Morea, “sdoa—s5——1 ib it cutee ae ee PRIS Ge SAS, NSE ek “ae 


{78 “DECISIONS. OF ree DEPARTMENT ‘OF THE INTERIOR [ (62 L D 


if et to the Peer eacle on ae ground that the classifi- a sos - 


as. cation’ of the land has. subsequently been changed. at 
eo Ef (O) Phe patent: may-not-under. existing law be. a for. ca 
: eis the surface of the land and the: miner ‘al | deposits. ab) ect - 
ee “to. ‘the: lease. ° ee ee : 2 : 
| ( e) A aie may i issue enn pins ae reserves i i 
"United States the oil and gas deposits. previously leased but 
| provides that the title to. such: eave ses west, in: 1 the Pair 
‘ entee: upon termination: of the lease. . . | ne 


"Your. memorandum. of. March 16 poilits « out. that, section. iT aft ie : 
“Mineral Leasing Act. grants a. single 5 s-year extension of the lease toa 


’ : lessee complying. with: the law and: regulations, unless during the term | 


~ of the lease the lands are withdrawn from oil and gas leasing:and the ~ 


_. Jessee-receives. Lis: sent | by: registered mail.notice of the withdrawal at 
- Jeast 90 days prior to. the termination ; -of.the:lease... You therefore eo. 
ask. whether-my opinion: of; December.28, 1954. “should. be considered.as 
 ® withdxiwak ofthe lands:from oil.and: gas leasing, and ‘whether: sec- 
7 tion ae of the Mineral Leasing Act-should be complied with “by: notity- oe 


8 . “be subject to further extension.” 


ing im proper eases the recordholders. of oil and gas. leases: of such 


2 withdrawal, and that unless oil or gas is discoveréd 1 in pay ing quanti- o 


a ties prior to the termination of the 5-year period. for which the lease — 
was‘ issued, the lease will terminate Ly pee) of law and oe not 


ae opinion a the Soliéitor’ on a , panera: questioi: of ie canndt 


~ operate: as a “withdrawal” of particular lands. ‘I:shall therefore con- 
sider the first part of. your question as if it read, not that the opinion ~ 
~ should be considered as'a withdrawal, but that thei issuance of a patent =~ 
: ‘reserving to the United States the. a and gas deposits but. providing i 


~ that title thereto shall. vest. in the patentee upon termination of the lease bas 
| ‘should be considered as a withdrawal. : 7 bende 


“Section ra of the Mineral Leasing ‘Act tprovides,j in part: 


cl, ‘Upon the expiration of the primary term. of any noncompetitive lease maine ae 
‘tained in accordance. with applicable statutory ; requirements and reggilations, ee 


the record titleholder thereof shall: be entitled to a. Single extension ofthe lease, 


— unless then otherwise provided by law, for: such lands: covered: by it as are: not oo | 


on the: expiration date of the lease within the known geological structuré: -of a 
. producing oil or gas: field. or withdr awn. from. leasing. under this, section. A with- 


- dr awal, however, ‘shall not. affect. the right to an. extension if. actual drilling. oper- 
~~ ations:.on such. lands were commenced. prior thereto and “were being. diligently . 


- prosecuted 0 on such expir ation date. No withdrawal. shall be effective wichin : 


ATS OOTP AUTHORITY. :TO-"ISSUB PATENT Sep edige « AYO 
May 16, 1955 he ae 


the meaning of this section ‘until ninety days’ after notice ther Sof shall be: mailed, ; 

egistered mail, to each lessee to be affected by such withd? awal.. -Such. extension 
shall be for a: period of. five: years and 10) long. thereafter as oil or gas is ‘pr ‘oduced 
‘in. paying quantities and shall be subject to such rules and. regulations as are in 
force at the expiration of. the. initial five-year term of the lease. No extension 
shall be granted unless an application therefor is filed by the record title holder 
within a period of. ninety days. prior to such: expir ation date. Any: noncompeti- 
‘tive. lease which is not subject to*such extension in whole or in part because the 
lands: covered. thereby are within the known geologic. structure of a .producing 
oil or gas field at the.date of expiration of the primary. term of the lease, and 
“upon -which: drilling operations are being diligently prosecuted on such expira- 
tion date, shall continue in effect for a period of two years: and SO. long. thereafter 
as oil or gas is produced in paying quantities. | 


- Tt is apparent from the mandatory nature of the statutory language 
2. quoted. above that in the circumstances prescribed by the statute, the 


holder of a noncompetitive lease is. entitled, in addition to his lease 
_ rights during the primary 5 5-year term, to a single extension of the 


term.of his lease, which extension “shall be for a period of five years : 
- and so. long: iistoatter as oil or gas is produ ce d; in » paying quantities. 
- Thus, hei 1s entitled to such an extension : | 


(a) If he complies with applicable Caiitediene: ae reg- 
ulations, if the law then does not provide otherwise, if the 
lands are not then without a known geological structure of a. E 
producing oil or gas field; and 1f the lands are not then with- ile 
- drawn from leasing; - ; 
(6): even though the lands have. been withdrawn, if. actual | 
“drilling operations are being diligently prosecuted ; a 
_ (¢) even though the land have been. a en if reg- 
istered mail notice has not. beer sént. to the lessee at least. 90. 
days prior to the expiration of the primary term of the lease. 


“ In addition, even though the lands are within the known Meloni 
1 structure of a producing oil or gas field:at the. expiration, of the. Jeass, | 


he is entitled, if drilling operations are then being diligently prose- | 


_ cuted, to an extension for 2 years and so long thereafter a as oil or gas is 
being produced in paying quantities. 

The lessee’s right to obtain an extension, in each of the four cir- 
-eumstances' mentioned above, is a part of his lease rights. _ Indeed, 
his right to an extension under the above-quoted provisions of section 
17 is incorporated in the regulations (43 CFR 192.120) and in section 
~J of the lease. This. right to an extension is similar to the right which 
a lessee would have under a lease’ provision granting an express option 

' to renew the lease in the same circumstances, and subject to the same 

~ conditions, as set forth in section 17. Such contract rights are pro- _ 
| tected by the fifth amendment to the Constitution and may not be 
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| talon pats the. lessee wihouk proper | cause ponies he receives , just: asa. 


ay compensation. Lynch v. United States, 292 U.S. 571, 579 (1984). | - 
And the Secretary of the Interior clearly has. ae diction to. grant. | 


the extension prescribed by section 17 since title to the oil.and- gas 
deposits . would remain in the government, and’ would ‘riot pass to 
the patentee, until the lease. and all rights thereunder, including. the: ' 
‘right to the extension, have. terminated. West LY. . Standard Oil Co., 
208 U.S. 200, 210 (1929). . 
Ast stated in Opinion M_36054 of: Dee 28, 1954, he Sec: 
retary of the Interior may. not cancel the lease solely on the ground _ 
of a subsequent change of classification of the land, nor on any other — 
ground not specifically authorized by law. The authority to deprive 
_a lessee of * one. of the rights under that lease, namely, the right to 
an extension as prescribed by section 17 of the Mineral Leasing g Act, nee 


aud is equally subje ect to the same restriction. 


.., My opinion of December 28, 1954, in suggesting that the ontent 7 
‘Teave the title to the oil and gas deposits ; in the United States “for a 


. the duration of ‘the lease” and that the patent. provide: for. vesting — : ; 
~ that title in the patentee “upon the termination of the lease,” did 


“8, not qualify ’ those phrases, either: expressly or impliedly, to refer only 3 


2 ~ to the termination of the lease at the endof the primary term. They 
also included’ the concept of termination oe the lease after such. ex- 
a tension thereof as the law might authorize. cies 7 


Section 17 does permit nullification. of ite’ eee ise an. satieision ~ 


by a withdrawal: of which notice is sent by registered mail to the = 
lessee at least: 90 days prior to the date of expiration ofthe primary 
term: of ‘the lease. But the. phrase. “withdrawn from: Jeasing under 


— this section” and the. word. “withdrawal,” 9: ogy: used i in section 17, clearly os 


contemplated. an order, stich as those customarily issued. by. the Pres- 


ident, or by the Secretary of the Interior, or other proper officer, which 
provides for continued public ownership of the lands by withholding: | 
_ disposition. thereof in order to effect a public purpose or to. provide 


.. for some future action by the Government with respect, thereto. Seo 


Allen H. Cox, 31 L. D. 198, 195 (1902) ; Hans Oleson, 98. Li. D. 25, 31 
(1899); Union Pacific BR. R. Co., 28 L. D..32. (1899). 1 know. of no” 
“usage of such words to refer to: the j issuance of a patent, -which ter- 


~ .minates the public. ownership of the land. ‘There 1s, nothing. j in the | 


_ language: of. section 17, or, in its. legislative history, which suggests 
"such meaning. - To. infuse such a meaning into these words, j in deroga- 
_ tion -of. their. accepted. understanding. and, for the. purpose.of. cutting 
~down. the lessee’ s rights-to,the full. enjoyment. -of; his. contract, should 
- require’ maneh more. specific. indication.. of, Congressional, intent, to 
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| aaideve such purpose than ¢ can be derived from the bare words them- - 


selves. 
Accordingly, your question is answered “No. - 


J. Reven Anasmoxo, 
So licitor. 


TRANSFER OF FUNDS TO OFFICE OF THE SOLICITOR 


Bureau of Reclamation: Reimbursability | 
The concept of reimbursability i is concer ned not. with appr opr iated funds per sé, 
but with costs of individual projects, and with respect to such costs, they 
are reimbursable or not depending upon the puree od which allocated. 
Reorganization Plans—Secretary of the Interior : | 


The reor ganization of legal activities of the Depar tment. represents an exercise © 
by the Secretary of continuing authority under Reorganization Plan No. ce, 
_ of 1950 to transfer and reassign functions. 


‘Bureau of ‘Reclamation: Generally—Solicitor, Department: at the Interior 
| Transfer of legal function relative to the reclamation program from the Bur eau 


of Reclamation to the Office of the Solicitor did not affect the nature of the . 


function which: remains one required: in and by reason of the exercise of | 

_.. responsibilities under the Federal reclamation laws. | | 
Bureau of Reclamation: Accounting—Bureau of Reclamation; Reimburs- | 
_. ability—Solicitor, Department of the Interior == Re, 
The cost of legal services performed in the field by the Office of the Solicitor 
that represents services in connection with the reclamation program that — 

' were, prior to the transfer of the legal function from the Bureau of Reclama- 
tion to the Office -of the Solicitor, charged as an item of cost to. specific 

_ projects continues to be so chargeable and their reimbursability or honreim- | 


bursability is determined by the application of the allocation and accounts 
_ procedures’ ene, to the particular project concerned. 


M-36233. | a ee Mar 19, 1988. 


To THE ComaMIsstonER, Burnau OF RECLAMATION. 


By memorandum of July 20, 1954, Assistant Cominissions: Cr osth- 
wait has inquired whether certain funds transferred to the Office 
of the Solicitor from appropriations made to the Bureau of Reclama- 
tion, as provided in the Interior Department Appropriation Act, 1955, 

“retain their reimbursable character and whether it is facumbent on 
the Bureau to record these costs by proration or otherwise in its 
accounts, subject to recovery through repayment procedures.” Mr. 

Crosthwait’s memorandum observes that with the exception of the 
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; $384, 120 ) doxived from thé General A aun eeatve, Expense eats 7 : | 
ve -priation, ‘the funds transferred? are derived from ‘ ‘appropriations - 
_ ordinarily described as. reimbursable, that: is, the expenditures are 


- subject to recovery. from the beneficiaries under certain’ conditions 7, 


Pag: Provided by reclamation law.” 


. The question is answered i in thé iene. ; as aa 
_. Before. considering the specific: question whether and to. via extent 
costs of legal services incident to the reclamation program are reim- 
| bursable, itis desirable to commient: concerning the requirements of the 
Federal reclamation laws? which, in, general, govern reimbursability. i 
| _ Except. as provided otherwise | in the case of ‘specific projects, quies-” : 
fe tions of reimbursability. are controlled by: section 9 of the Reclamation 3 
* Project. Act of 1939,' section 2. of the. act of August: i, 1946, 4. and ‘sub- 


section 0 of the Fact, Ft inders’ Act, as amended. 5 


By virtue of section 9 of the 1939 act, costs of proj ais oat to -_ 
- flood. control or navigation. are. ‘nonreimbursable, as are likewise,’ by 


oe virtue of section 14 of the act of August 14, 1946, costs allocated tothe — 

| “preservation. and propagation. of. fish. aed wildlife.” On the other - > 

~~ hand, the provision. of the 19389 act referred to requires ‘that there. be | : : 
aie returned to the Government the costs of projects allocated to irriga-: 
tion, power: and municipal. water supply or other miscellaneous. pur- ion 
poses. - The important ‘consideration here is that: the concept: ofreim- .- 
_. bursability is concerned not, with appropriated funds. per sé, but with | 
costs of individual projects, and with respect. to costs of individual oy 
projects, they: are, reimbursable or not depending 4 upon, the a to i 


: bane allocated.? . 


oe The Department's Appropriation . oe for Fiscal Year Loss” (Public. me 465, ‘88a Gone o 


rr “2a Sess. ; 68° Stat, 361, Lie provides that certain. funds FOF: the Office of. the Solicitor oo 


he the manner: set: for th in’ Senate: epuEe No. 1506,. 83d. Cong... The funds ‘a be erainterred . 
from.. appr apHacone of: the, Bureau of: Reclamation: are e identified, at. page | 6 of ‘that report, - 
as follows : ae | 3 7 | . 

“Bureau of. Reclamation : va a 5 yt ek 2 oa 

General aie See ni Sis $ 23, 690 


- Construction and rehabilitation._-_..--_-~- 222-1 -L--__ _ 848, 184 

Operation and. MAlnlenances. 86 as ace See ae 15, 625 

~ General. naministratiye expenss.—————— ~~ sone nna 884, 121 
ae i - Total, | Bureau of { Reclamation----p-Woapa2- tenn $881; 570 


ze a Act of June hg 1902. (32 Stat, 388), and all acts s amendatory thereof. or supplementary, 
thereto... - . . . 
8538 Stat: 1187; 1198: 4B U. g, C. sec: 485h.: 
..460:Stat. 1080; 16 U: Ss. Cc. sec. 662,02 . 

5 Sec, 4, act of. December: 5, "1924 (43. Stat. 701, TO), as : amended bs ‘the act of “Apri 19, 
4945: (59. Stat. 543 48 U. S.C. sec. 377). ue : 

“8.1 is not necessary. to refer at length 16: earlier. provisions of. thie Federal reclamation e 
aes ‘relative. to reimbursement,’ of: general. applicability, e. g., sec. 4, act of June 17,. 1902 . 


? (82 Stat. 389; 43:°U. 8S. Gi see: 461), sees. 2 and:5, -act: of August :13, 1914 (38. Stat:: 687.; 
48 U..S. C.- sees: 475, 492), subsec. F, sec. 4, act of. December 5, 1924 (48 Stat. 702; 43 


U.S. C. ‘Secs. (478, 474), sec. 48, act. of May 25, Abas Stat. eeu: (650; 43.U. 8S: Cc. sec. 
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“With the important exception of amended subesccba 0, to be dis- 

cussed shortly, reclamation law is silent as to the principles which | 

‘determine elements of the items of costs charged to individual projects. 

“As to electric power, other statutory law 7 does provide some guidance. 

“All Federal power agencies are enjoined to observe, “so far as may: be 

. ‘practicable,” the uniforti’ system of accounts and rates of depreciation 

prescribed by the Federal Power Commission: Other than the re- 

quirements of amended subsection 0 and the admonition of the Fed- 
éral Power Act, the determination of what costs should be charged into 
the proj ject accounts rests uber the appncalion, of come pee of 

: accounting.” | 

| Subsection 0 of: the. Fact: Finders’ Act, as en Ae the affect. 

of defining explicity certain categories of ‘cost and expense of ‘the 7 

‘reclamation program, all or parts of which are not to be charged — 

‘against specific projects. The categories. are the costs and expenses 

of the Office of the Commissioner in Washington, D. C., of general 

- investigations, and. of nonproject offices outside the District of Colum- 


- bia. The costs aiid. expenses which are not to be charged: against. . 


the specific projects are (a) those of the Commissioner’s Office and (3) _ 


those both of general investigations and nonproject offices. outside —_ 


| Washington, D.C., that are not incurred on behalf of specific projects. 
' “As to these costs and expenses, subsection 0, as amended, specifically 
provides that, “they * * * shall not be chaitead:- as apart of the re- 
imbursable constriction or operation and maintenance costs.” i “Oe | 
‘again, the reference i is to “costs.” oe i Boe | 

The provision appearing currently and for some years on in the 7 
Bureau of Reclamation portion of the Departinent’s annual. appro- | 
. priation act to the effect that sums therein appropriated which are 
“expended in the performance. of reimbursable functions of the Bu- — 
_ reaw-of Reclamation: shall be returnable to the extent and in: the man- 
ner provided by law,” is entirely in harmony with the principles above 
discussed and constitutes an express recital’ of. what the law would, 
in any. event, require. . a 

‘The captions under which funds are ae coumred im : the Bu 
of Reclamation portion of the annual appropriation acts are, so far — 
as here inaterial, “General Administrative Expenses”: (“GAE”), _ 


423e). Under hese pr ovisions the requirement of <eimnbaruapliity is likewise related to the . 
cost. of: construction | and operation and maintenance. Swigart v. ‘Baker, 229 U. S. 187 
(1913). Thus, save for the. absence of the allocation feature (all project a were. reim- 
bursable by the water users), the same consideration controls, 
7 See, 218, act ‘of August 26, 1985 (49 Stat. 854; 16 U: 8. C. sec, 825 Key), adding sec. 
301 to the Federal Power Act. ae 
3 The Comptroller | (General prescribés standards, ‘cooperates in. the development ‘of, ap- 
. proves, and reviews agency accounting™ ‘Systems. Title I, pt. i, Sec. 112, oo of September 
12, 1950 (64 Stat. 835; 31 U. S. C. sec. 66). 
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“General: Investigations”. (“ar), a Gonsistion ana Rehabilitation” 


. (“C. & R”), and “Operation and Maintenance” (“O & M”): ° GABE 
_ funds, being limited to financing of the Commissioner’s Washington - 


and field offices and of the regional offices, are not, chargeable to specific 
proj jects and. are, by the express provisions of subsection 0, nonreim- 
bursable. — ~ Asa matter of fact, the appropriation. acts So darth, them. ion oes 


~ and-eite the amendment of subsection 0 as the reason. therefor. It 


is the others, that i is, GI, C&R, and O-&M, which the memorandum 2 | 
of July 20, 1954, refers to as ‘being: “appropriations ordinarily’ de - 


scribed as reimbursable” and as having a “reimbursable character.” 
Actually, as heretofore pointed out, the incidence of reimbursability 7 
does not: automatically attend these funds at: the time of appropria-_ : 
tion. : They ‘are,.in effect, eligible: for determination as: being . rerm-" 


— pursable or nonreimbursable when reflected in project costs depending a 


upon their allocation, as project costs, to particular purposes ‘and sub- | 
ject, of course, to the overriding requirements of specific provisions of 
jaw, if any, applicable to a particular project. ut 
“Against the background of the foregoing, I turn now to a verre 
eration of the status of expenses for legal services incident to the . 
reclamation program. ge God ie | 
Prior to the recent reorganization of the legals acuvites, of the 
Department, the reimbursability: or. nonreimbursability of funds ex- 
-pended for legal services was determined, as was the case with respect 
to funds éxpended for all other ‘activities, by: application of the fore- 
going principles. The expense of the Chief Counsel’s offices in Wash- 
ington: was nonreimbursable by -virtue of the provisions of amended 
subsection ‘O. The expense of legal services in the field was likewise, 
by virtue of subsection O, nonreimbursable except: as it pertained to 





= © Bunds are also provided under ‘the estou: icnaiavgenie Fund.” While ‘consideration 
-Of these : funds is not germane to this opinion, opinion M-386210 (February 15,..1954) 
held, consistently with the views herein-expressed, that (quoting from: the syllabus) ."‘The. 
“purpose for which the expenditures are made will govern with respect to reimbursability, 
and, if expenditures are made from the emergency fund for .a purpose for which, under the 
law and contractual arrangements, expenditures made from regular funds must be ‘reim- 
bursed,. then. the expenditures from the emergency fund. will likewise be reimbursable.” 


_... 107i; g., the Interior Department Appropriation. Act, 1955, provides under the caption 
“General. Administrative. Hxpenses,’ ” “For necessary expenses of general administration — R 


| -and related functions: in the offices of the Commissioner of Reclamation and ‘in the regional - 


offices of the Bureau. of: Reclamation, $4,000,000, to be. derived from. the reclamation fund ne 


and to be nonreimbursable pursuant to the Act of April 19, 1945. (43 U.°8.-C. B77) : 


. ° . Provided, That no Part of any; other. appropriation. in.this Act shall be available for activi- . 
ties or functions budgeted. for. the current fiscal year as general administrative expenses. 7 


. 1. An- example of such requirement is. the Boulder Canyon Project. Act of: December OT. 
a 1928: (45 Stat. 1057 : 438 °0z~ Ss. C. see. 617), as amended. hy. the Boulder. Canyon: Project 
Adjustment Act. of. ‘July 19,. 1940. (54 Stat. 774; 43 U. S. C. see. 618), which requires 


reimbursement for all expenses of construction, ‘operation’ and maintenance Of - Hoover a 


i. Dam, . powerplant. and. appurtenant: works over ‘a-50-year. period. with ‘the exception of the . 
. first’ $25,000, 000 advanced from appropriated funds for construction, repayment of which . 


| — to be made after wa une 1, 1987, upon such terms as the Congress shall determine, wes. 
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services in connection with specific proj jects. Field legal expense per- 
taining to specific projects, either in connection with general inves- 
_ tigations or other services relating to a particular project, found their — 
way into the project costs. Their reimbursability or nonreimburs- 
ability then followed, as a matter of course, by virtue of the purpose 
to which they related. ae | 
~The reorganization of legal activities of tis Department fepreeents 
an exercise by the Secretary of continuing authority he possesses under. ’ 
_ Reorganization Plan No. 3 of 1950 ** to transfer and reassign func- 7 
tions. So far as it relates to the reclamation program it amounts, in 
effect, to a transfer of a function from the Bureau of Reclamation 


to the Office of: the Solicitor. But. the nature of the function is not 


affected thereby and it remains a function required in and by reason 
of the exercise of responsibilities under the Federal reclamation laws. 
It follows that the cost of those legal services now performed by — 
the Office of the Solicitor which represents services previously per- 
fornied by the Commissioner’s offices in Washington and in nonproject. 
offices in the field other than those performed on behalf of specific 
projects continue as before not to be chargeable to individual projects 
and they. remain nonreimbursable.. It. follows also that the cost of 
legal services now performed i in the field by the Office of the Solicitor 


‘. that represents services previously charged as an item of cost to specific — - 


projects (including general investigations charged to specific proj jects) 
continues to be so chargeable and their reimbursability or nonreim- 
bursability is determined by the application of the allocation * and 
eaamaps procedures that apply to the particular project concerned.*® 

In-reaching.my conclusions, I have not found it necessary to rely 
on the technical ground that the appropriation of funds for fiscal 
- year 1955 is carried in the Bureau of Reclamation portion of the act so 
that, in any event, these funds are attended by the same consequences — 
that attend any funds carried under the heading “Bureau of Reclama- 
tion.” I have preferred to address myself to the more basic consid-- 
erations involved because these are not limited to the current fiscal. 
year. In future years, and assuming that funds to finance reclamation — 
legal services are budgeted under the Office of the Solicitor, the budget- 
ing, ¢ apportioning and accounting. process as to funds for and costs of 
legal services for reclamation will not differ materially. In connection —_ 
os Again, it. must~ ‘be borrie in antag that epeniie provisions of law dnplieable to particular 
_ projects will. control as to such projects. See footnote tI, supra, As to the older projects, 
see footnote 6, supra. 


1915 BF. R, 3174; -64 Stat: 1262; 5 U.S. C., 1952 ed, following 1332-15, page 160, 
As to older projects: governed by the provisions there cited, Bae: is ec made: to. 


. footnote 6, supra. 


- I Tt is, perhaps, unnecessary to add. that. the costs under discussion are in the category ® 
of actual costs, not so-called “imputed” costs.. 


' 348642552 
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with preparation oe Gute: fises!: wes budgets, assuming. , budgeting’, : 


— for.all legal services under:the single item of Office of the. Solicitor, 


a the amount and breakdown: as: between: proj ject, and. ‘nonproject. func. E 


_tions: will continue to be arrived. at as in the past.. It need only be. _ 
added that, I. see no: necessity. i in. such case for deriving the funds from 


~~ gources other than the General Fund: (such, for example, as.the,Rec- — 


| ~— Jamation Fund), except.as to those instances. where. appropriations , 


os must, as a matter of. law, be. derived. from a particular fund in order» 


for tha. expenditure for the service to be. charged to the beneficiaries. | 
-Lhave in mind such cases, for example, as. the Boulder Canyon Proje ect, - 


a for which the law * "restricts the obligation. for reimbursement of, — 
certain expenses to, sums expended. from..the: Colorado. River Dam. 


| Fund... ‘These cases. can, homever; be given’ particular consideration. 
a at an. epee aap time... AC eae 


is Rover, Amrsmons, 
| | 8s olicitor. . 


_ KLAMATH ‘TERMINAL LEGISLATION 


as Indian Tribes ‘Terminal Legislation—Words and Phrases oo re 

» Since ‘Section 2(e). ‘of the act of August 18, 1954 (68° Stat.- 718); ‘defines ane 
“adult”: for’ the purposes of. that act as. oo member » of ‘the tribe who has 
attained the age of. twenty-one’ years,” married. ‘women or emancipated a . 
“minors under. the age of twenty-one: ‘may not. be considered adults for the | 


F 43 U. S. c& secs. 618, Sue) 


_ purposes of that act even though they may be “adults” under State law. 


; ina Tribes: ‘Terminal Legislation — 


~The question: of whether. a. member of the Klamath Mribe may aiiciate: his . 
interest in tribal property: after. the transfer of such. property. pursuant to. 


oe a aedion 6(a) of the act of August 18, 1954 (68. Stat. 718) and prior to theo: 
. - date of the proclamation to be issued pur suant to section 18 of said act, isa 


“question to ‘which no definite answer. can be given” at this time, as-such’ 


= answer will depend upon the terms: of the: la a ean ‘to which, title ee eer 


- oy ssmeh, property is transferred... | ae cae Ae EES fal 
= Fe Tribes: Terminal Tegislation—Indian Tands: Leases and | Permits: 
| © Grazing ? | 5 oe ee ag a 


“The right of members of the Klamath Tribe to ‘fiée-use grazing on tribal land: 
will not terminate upon ‘publication, under ‘the act: of August 18,.1954.(68 


_ Stat. 718), of the final member ship roll. The: right to so use tribal land. will. 


| i: continue. until tribal title is extinguished by sale, or by transfer pursuant - “ a 
“to section 6(a) of that act, in which latter event the-use of the: range’ will: be. - ae 
_ governed: by the terins of the plan pursuant to which such | transfer is made. sh Yn 





1s Secs. 1 and. 2, ‘Boulder Canyon’ Project Adjustment Act of. uly: 19, 1940 A Stat. 7743 os : 
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“Indien Tribes: Terminal Legislation—Indians: ‘Domestic Relations —Indian 
Tribes: Membership | 7 


Under the provisions of section 5(a) (2) of “he act of “August 13, 1954. (68 
Stat. 718), which allows. “each adult member of.the [Klamath] tribe * * *- 
an oppor tunity to. elect for himself, and, in the case of.a head of a family, for 
the members of the family who are minors” to. withdraw from or remain 
in the tribe: (1) when the parents of a child are separated. and the child is 
living with one of the parents, the latter par ent may make the decision for 
the child to withdraw; (2) when the parents of a child are ‘separated’ and - 
the child is living with some third person, the question of who. is. the 
head: of the minor’s family is one. of fact which. must be considered in 
each case; (3). where the child has a judicially appointed guardian of his 
per son and his pr operty, the guardian may not elect for the child unless the 
guardian is otherwise qualified as an adult. member and head of the family 
of the minor; (4) if the child is an orphan who is living. in an institution 
where he cannot be considered as a member of the family of an adult 


- Klamath Indian, no one may make thé decision for him to withdraw; (5) 


an adult member of the tribe who has judicially been deprived .of control 
over his child may not make an election for his child to withdraw; (6) 
"a parent who is judicially declared to be non: compos mentis may not elect 
for himself or his child to withdraw; and (7) an adult membér who is the 
head of a family may make the decision to withdraw for his wife if She is 
‘under, but not if she is over, twenty-one years of age..- | 


‘Indian Tribes: Terminal Legislation—Indian Tribes: ‘Membership. 


An adult member of the Klamath Tribe, if incompetent, insane or. NON compos. *, 
mentis may not, under section 5(a) (2) of the act of August. 13, (1954 (68 | 
‘Stat. 718), make an election to withdraw from the tribe. | 


‘Indien Tribes; Terminal Legislation—Indian Tribes: Membership’. 


A judicially appointed guardian for. an adult member of the Klamath: Tribe - 
who is insane, incompetent or non compos mentis may not, under the provi- 
_. sions of. section 5(a)-(2) of the act of August 13, 1954 (68 Stat. 718), sori 
~ an election for him to withdr aw from the tribe. 


Indian Tribes: Terminal Legislation—Indians: ‘Hunting and Fishing 


The right of members of the Klamath Tribe to hunt and fish on tribal lands. 
does not, for purposes of the appraisal. to be made under section .5(a) (1) 

of the act of August 18, 1954 (68 Stat. 718), have an appraisable. value, as. 
this. right. comes to an end. when members ceases, and is not. subject to 
transfer. — 


‘Indian Tribes: Terminal Legislation—Indian Tands; ‘Tribal Lands: Alien 
tion 


. Since Section. 6(b) of the act. of ce 13, 1954 (68 Stat, 718), provides that 
“all of the actions required by sections 5 and 6 of this Act. shall be com- 
pleted at the earliest pr acticable time and in no. eveut later’ than four years 
from the date of this Act,’ sales of land pSuant to section 5 of the act 
may not be male subsequent to August 18, 1958. . 
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os Indian ‘Tribes: Terminal ‘Yegisiation-Iudisn ‘Lands: Individual ‘Rights L a 


In Tribal Property : ‘Annuity and Per Capita Payments ee - 
When pursuant. to section 5(a) (3): of the act. of ‘August 13, 1954 (68 ‘Stat. i 
718), the selection is. made of all that property of the Klamath Tribe which 
is to be sold to pay off withdrawing members, a partition of the tribal 
pr operty results. - “Thereafter withdr awing members ‘will be entitled to ~ 

e receive all the income from. the property SO selected, but will not receive | 
per capita payments from the remaining tribal pr operty. - 


Indian Tribes: Terminal Legislation—Indian Tribes: Tribal Government— 
~ Indian Tribes: Membership pate 8 Na Fae ee 
“ghoula a ‘Member of the Klamath Tribe, ‘who has siscted to withdr aw from - 
_. the tribe ‘pursuant to. the act of August 13, 1954 (68 Stat. 718), inherit an 
| interest ofa member who has. elected to remain in the tr ibe, the withdrawing 
oh member would. not, acquire: by- such inher itance the decedent's: right to. 
“7 wote. as. a member of the tribe. oe f° Be = ce 
7 ee Tribes: Terminal Legislation—Indian Tribes “Tribal Government— 5 
Indian Tribes: ‘Membership _ i ee ees | 
Members of the Klamath Tribe who elect to withar aw i fr om. the. tr ihe. e pursuant 
 .. tovthe act.of August. 18,1954 (68 Stat. 718), remain tribal members and. : 
st . may. ‘participate: in. tribal. affairs: to: the same extent as. any member until 
_ they have. been paid in: full the. money value of their. interests in tribal . 
" property. ett 7 es ae 


| Indian Tribes: Terminal Legisiation—Indian | Lands: ‘Patents : - 


‘It will be advisable for a member of the Klamath ‘Tribe; who elects to with- 


draw from the tribe pursuant to the: act of August 13, 1954 (68 Stat. 718), . 


at the time of his - election’ and as a part. of. that election, to petition the. 


| Secretary ¢ of the Interior to issue to him, pursuant to section: ‘8 of the act, 
a patent in fee for. any trust: lands, or to remove restrictions covering any ay 
_ restricted lands he might now or hereafter hold. EMS nos os 

; Indian Tribes: Terminal. aint Tees Lands: ‘Mineralb—Sainn | 
Lands: Sales and. Exchange ne ‘ 


The requiremént in: section 8(b). of the act of rene 13, 1954 (68 Stat. aia : | 


oe that the Secretary of ‘the Interior transfer the subsurface rights in trust 
or restricted land owned by members of the Klamath Tribe to one or more 
trustees becomes applicable at and after the date of the proclamation to be. 
issued pursuant to ‘section 18 (a) of that act and does not apply to situa-— 
' tions prior thereto. 


Indian Tribes: Terminal Legislation—Indian Lands: ‘Water Rights—Words - 


and Phrases 


‘The term “subsurface rights” as used’ in section 8(b) of the act of August 
18, 1954 (G6: Stat: 718), does not include water rights. . 
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| Indian Tribes: Terminal Legislation—Indian Lands: Descent. and Distribu- | 
' tion: Intestate Suecession—Indian Lands: Descent. and. Distribution : : 
| Wills—Indian. Lands: Sales and Exchange—United. States 


- Under section 9 of the act of August 18, 1954 (68. Stat. 718), (2) all cease 

and restricted property of members of the Klamath Tribe who die 6 months. 

_ or more after the date of the act is subject to. the probate jurisdiction of 

State courts; (2) if the State court orders a sale of such property in order 

to pay claims and probate expenses, the purchaser whether Indian or non- 

Indian, takes a fee simple title to the property sold; (3) if the court dis- 

_ tributes such property to an Indian heir, such heir acquires the property 

in a trust or restricted status unless such status has been removed by op-— 

eration of said. act; but if the distributee or devisee is a non-Indian, the _ 
trust and restricted status is removed; (4) if the court decides. it would be 


- the period of probate, it must be leased in accordance with Federal rules 
. and regulations; (4) the court, in. probating such property, May . appoint 

guardians ad litem to pr otect the interests of Minors, incompetents or per-— 

sous non COoMLnOs mentis; (6) where the court orders a sale of such trust or 
i restricted property, the United States is a necessary party to. the proceed- 
-- . ines therefor, and must be served. with the petition. for sale and accorded | 
an opportunity to be heard. Service should be made upon . the United. 


advantageous to cause a‘trust or restricted allotment to be leased during: 


States Attorney and upon the Attorney General of the United States; (7) 


: ~ heirs. or devisees of Klamath Indians need not be qualified by the 1/16th 
degree Indian blood. of the Klamath Tribe as: formerly required ; (8): trust 
and restricted estates of Klamath Indians whoo died pr ior to February 18, 
1955, will be probated Phe the Federal Examiner of Inheritance and 1 not by 
a State court.. pees ke 7 7 be 


‘Indian Tribes: menial Legislation—Inaion Tribes: ‘Tribal Personalty: 
‘Acquisition 


. Loans transferred to the Klamath Tribe oulsiait i section 12 of the act of | 


August: 18, 1954 (68 Stat. 718) are assets of: the tribe and. subject to indnage- a : | 
ment by the trustee, corporation or other legal entity selected eee to 


section 5 (a) (5) of the act. . 


es Indian Tribes; Terminal. LégislationTndian Lands: Water. > Rights. 7 


ies Section 14: (a) -of the actiof August 13, 1954 (68 Stat. 718) defers the application 7 
ee of the: laws of. Or egon with respect.to the. abandonment of water’ rights by the. 
Klamath Tribe or its members-for a period of 15 years after. the. date .of the 
‘proclamation - issued pursuant. to section 18 of that. act. Except for such 
- deferment; section: 44. (a) is merely a a saving clause which operates to pre- 
serye whatever water rights the tribe and ay members anes have under. ue | 
_ law. in force on the date. of the acts 0 i Me 


Indian Tribes: Terminal Legislation—Indians: Hunting and d Fishing 


The: fishing rights secured. to the Klamath Indians by the Treaty of 1864 and 
.. reserved: under section! 14 (b) of the act of: August 13, 1954: (68 Stat. 718) are: 


ig (ft). neither alienable nor descendible. (2); maybe. exercised::by:a withdraw-. - 


ing member of the tribe until fully paid his share in.the tribal assets; (3) 
may be exercised by an heir of a. member only if the heir is also a “eras 
(4) may not be exercised with respect to tribal land which is sold and cons 
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ba 


veyed in fee simple; ‘and: wr may continue t to 0 be exer reised by: menabers s who | 
elect to. remain in. the tribe.” Psa 2eo re ai ; on 


“Inan Tribes: ‘Terminal Tegisaton Indians: Domestic Relations 


of the. Interior’ may, ere there i is. an ‘existing guardianship over. a a Klamath aa | 


ae saat recognize the guardian and deliver the property of the ward to him; 


= ae (2) approval of the appointment of such a guardian by the Secretary is not” 3 
i ~ hecessary ‘as a’ matter’ of law; (3) no: ‘impropriety is. ‘geen in ‘the appearance — . 
-. of an-authorized representative ‘of the Secretary in’a:guardianship proceed- —_ 


ing for the purpose of assisting the court in making a proper appointment; — 


(4) there is nothing in the Oregon statutes that would preclude an authorized — . 


os -representative of: the’ Secretary from filing a guardianship: petition or to. 


oe prevent an Oregon | court - from appointing. a guardian. ‘pursuant: to such e. © 


- a petition ;'(5) the Secretary in the absence of. a guardianship, may transfer | 7 


. trust: and: restricted ‘personal. property. to a minor himself, if the Secretary : 


ie believes the minor ‘competent: to: handle the property:; or. the: Secretary’ may: 


~° transfer such property to a State. or county: welfare agency, 10, él A ‘Parent, as... 


“natural guardian, or to a private tr ustee. 


> Indian Tribes: ‘Terminal: Legislation—Indian Tanda’ Individual Rights in 


Tribal. Property? Annuity ae Fer’ ae Payionte-—-Indian 1 Tribes: : 
~ Fiscal Matters. n oe an 
Under section 16 ‘of the act. of A teuat 13, 1954 (68 Stat. 718) per capita pay- ie 


‘merits: may ‘be ‘made from the oe reserve. fund of the Rlemath Tribe sarin se 


-established by 50 Stat. 872. 


as Indian, Tribes: ‘Terminal Legislation 


The Klamath Tribe will continue to exist. subsequent to the date of the ‘prot a 
Jamation issued under. section 18 of. the.act of August. 13, 1954 (68 Stat.. 718) P 


“and will - ‘continue “AS “such: for the purpose of. exercising such | rights and. pe 


"privileges ‘aS: are > reserved: ‘to it by: that act. 


ees ee a ae cae a | “Max 20, , 1985, 


TO. THE Conan, Beare oF INDIAN Arrarhe:’ 


- This replies.to your memorandum of April 21, 1958, ios numerous » 


ie questions. concerning interpretation of various provisions of Public. — 
Law 587 [act of August 13, 1954, 68 Stat. 7 which} have been ee 7 
. a the following communications: : 


(a) Letter of March 3, 1955, ‘from the Area Director | to the 
Regional. Solicitor:. 7 ee 
(0). Letter of March 11, 1955, from n Assistant Area Dinector eee, 
Holm to Regional Solicitor. a 


©) ‘Letter of March: 18, 1955, “feof: ne ee Dirsetor’ to, thé ce. | 


“Commissioner of: Indian ‘Affairs, which ‘was. referred; to. 


pas this: office. for: answers: a ‘he: legal: questions therein fet 
hee poe contained. rae ee 


aes wile tens KLAMATE. ‘TERMINAL. LEGISLATION... 19T 
7 os ee May 20, 1955 Py 
~ These ‘ions are auswered: 80 ‘far as‘is uoW ‘possible in the dis- 
cussion which follows. © Prior‘opinions have beén incorporated where | 
applicable. te ee ae os ae 
- Section 2 (e) ee be | 
Section 2 (e) ees an adult as a abiber of ihie’ tribe: tho has. 
~ attained the age of 21 years. The question asked is whether or not _ 
: any exception can be implied for either married women or emancipated - 
- minors, which under es ace laws are considered. ‘adults a ee lor- to. 
---attaining the age of 21. : é 
| ANSWER: This is a federa: ation ane the Feder 7 ee governs. 
__ A person to. be an. adult under the act must be 21 years of age, with — 


no exceptions which would otherwise be permitted. by State law.. For 
_ the purpose of Public. Law 587, a person under the age of 21, whether j 


emancipated under State law or not, must 2 considered. a minor. eS 


aiiates , ee bles : | : coe 
It has. been: asked ea or nets a Cae seule: alionate or . 


on Reena his interest. in the tribal property after the transfer of the _ 
tribal property to a trustee, corporation, or other legal entity. and i 


before the date of the proclamation issued pursuant to section 18. | 
ANSWER: No definite answer to this question can be.given at this 


-. time, inasmuch as the answer will depend upon. the terms. and. con- 


ditions contained in the plan. pursuant to which the title to tribal — 
property is conveyed to-a trustee, corporation, or other lege! entity, 
_as provided in section 6 (a) oftheact. = | 
2, Tribal members who raise livestock have and enj oy fee: -use  praz- | 
ing on tribal land for approximately 100 head of livestock pursuant 
 to,regulations contained in Title 25, Code of Federal Regulations. 

‘The. question has been asked whether: or-not the Indian members — 


- of the tribe with cattle are still, under the act, entitled to free grazing 


i privileges after publication of this final roll. as a by section 4, - 
~ andifso,for what period? o> | 

ANS W ER: This question srtonesisly a assumes that the riba’ prop- 

erty becomes personal property after publication of the final roll, 


as: provided for in section 4. This is not so. The tribal property as “ : 
_ mains tribal property and. only the interest of the jndividual member 


therein becomes personalty. Therefore, the grazing regulations which — 


. _ relate to the use and.management of the tribal range will continue — on 


a to” apply until such time as the. tribal title is. extinguished. by sale, - 
as ‘provided 3 in section. 5.(a) (8) or the tribal. property is. conveyed ; 


to a trustee, corporation, or other legal-entity in accordance with the _ See. 


plan. prepared by: the. Management. Specialists, In the latter event, 
the use of the tribal range will be governed nyt the terms and condi- 
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7 cion of the plan puncient to which transfer of the property i 1s made | 


toa trustee, corporation, 0 or.other legal entity. | 


- : Sxorion 5 (a) (2) - 


1, Under date of November 4, 1954, ina enioeena iin to ae Cont: —< 
missioner: of Indian Affairs, the Solicitor of the Department of the 


ce _ Interior answered. a number of questions regarding the right, or ab- i 


| - * gence of a right, of minors.to withdraw from the tribe: The opinion on 
os 18 hereby reproduced i in full: Aa? iets De cee 
# # * Section 5 (a) sorowdes that the. Secreta shall enter os 


into a contract with qualitied management specialists who: shall: 


2) give each: adult; member of the tribe, iminediately after: the ap 2 7 
Pe _praisal’ of the. tribal property; an opportunity to elect for himself, and,. - nos 
dn. the case of a héad ofa family, for the members of the family who... 


io can care: minors, ‘to. withdraw from the tribe and have his inter est.in tribal oo 
ure property converted. into money. and paid to him, or to. remain. in. the tribe . ‘ 


e and par ticipate in the tribal management plan to-be Drepated periage ae 


. to, paragraph (5). of this subsection ;’ % 


7 OB ee specific ae raised and our answers: ; thereto . are ro. pe 


Lop. | stated’ below. 


co ML OW ben: tha: parents of a child'a are: osepavated ine ae child j is. - he 
: living with: one of the parents, may that. parent male the decision oo” ae 


= “for the child to. withdraw from: the tribe?” 


“The answer is Yes. The concept of ahead of a a tantly is: ee ie 


: a a rigid « one and: may. be. jepPHed: By: the. pret in: a eaponable:: ae, 


i 


manner. 


ae MQ, When. the ‘parents of a ahiid are siping my ihe. ‘childs. : . 
ra eds: living with some: third’ pos who ay male: ‘the decision for: ee 
oe cee child: té withdraw ?- s : : heats ae 


““The-above quoted: latigvage sets eu qualifications: fare any per- os ts 


oogly son, who may make an election. for'a minor to withdraw. No ques- 


: - tion: of law:is involved: Who is the head ofa: mainor’s family and . - es 
ee Oe what particular family a minor is a: member are questions of 
fact which neéd to be considered’in each case. “Parenthood: ofa a ae 


. minor is not: necessarily a. requirement for the head: of a family, « | 
» “3: Where a child has hada judicially: appointed: ‘guardian: of 


cee his personand his Property; eae ‘the: guardian sleet: for the child 7 mAe 


te: withdraw 2. ae oe ae F fu 
obi Unless the: paaidinir’ is oihetwise qualified a as an cadullt inieribe oi 
: nigeadid head of: the: family: of the minor, le‘is’in-no' position to elect: 





befor the child'to: withdraw.’ / Tt should:be noted that section 15 of 
al thecAct: requires ‘the: Secretary to protect; the: rights’ of'members. 


_.ob+of the tribe 4who are ininors by ‘causing:the: appointment of: guard- oo 


vas for such mombers 5 in courts: ‘of! i hae or by - ea 
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such other means as he may deem adequate. The insertion of this 
section in the Act is to better provide for protection of the rights . ‘ 
| of members of the tribe who are minors, non compos mentis, Or 
in the opinion of the Secretary i in need of assistance in conducting - 
> their affairs; it does not create a right in any guardian now or 
‘hereafter appointed to waa for a minor aoe to withdraw from. : 
the tribe. © | i en 
“4, Tf a child is an oepmaR hos 1s. living j In an Cartan or 
i who i is living in any other place where he cannot be considered 
“as amember of a family of an adult Klamath indian, may any? 
' one make the decision for him to withdraw ? ~ | = 
“The answer is No, for the reason that the person whio elects for : 
_ a minor must be a member of the tribe. 
- “5, May an adult member of the tribe who has sudicially 1 — 
- deprived of control over r his child na an election for his child — 
to withdraw? | aa. ao ee 
“The answer is No. Sucha person | can no — be considered 
to be the head of the family. rss 
“6. If a parent is judicially declared to be non compos mentis, , 
_ may he elect for himself and his child to withdraw? era 
“The answer is No 7 
_ “T, May a member of. the obs ere is  pnder 4 years. of age. . 
but who is self-supporting and emancipated from family controls, _ 
_. be considered as an adult for the purpose. ot making the decision es 
.to withdraw? : 
“Section 2 (e) of thie Batts, defines « an Peat tare of the | 
tribe as one who has attained the age of 21 years. Therefore a . 
| member under 21, whether emancipated or not, must be considered . . 
a minor for the purpose of this Act. Most likely, if an emanci-_ 
pated, self-supporting minor desires to be withdrawn from the 
tribe, the fact of his self-support and. emancipation would be | 
_ withheld from notice if he could persuade the titular head of the 
family to elect for his withdrawal. On the other hand, if such * 
_ aminor is opposed to withdrawal but the titular head of the fam- 
ily appears to be insisting on the withdrawal, the minor will bring . 
to. light the fact of his emancipation and self. -support.in order to — 
+ defeat his being considered a member of that family. The inten- . 
. tions of the minor and the head of his family largely determine 
_ the facts subject, of course, to the control imposed by the « common 
understanding of family relationships. Ps 
. . “8. May an adult. member of the tribe who is he hea of. ae 
: family make the decision to withdraw not only for himself and . 
_ the children but also for his wife? | | 
848642 55-3 
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| fone ae adult fas the right to ‘lect for. hamecle the heed: 


of the family has-no right to withdraw for an adult wits, Ifthe — ae 


‘wife is a member of the tribe under 24 oe of age, gece the | 
husband may so elect.” A : So 


2A question was asked whether* or gia an adult debe of the is | 


oh tribe, even though incompetent, insane, or non. compos. mentis, could - 7 


- : make an election to withdraw from the tribe. : 
ANSWER: The answer is No, irrespective of either the ee etd 


or incompetency. of the member has been judicially declared. or not. 


If, however, an adult: member, whose competency is .in ‘question, 7 


‘ : applies for withdrawal, the application should be suspended pending 
judicial inquiry which may be had pursuant to guardianship proceed- or 


ae ings instituted under the laws of the State of Oregon. _ ar 
3. It has been asked whether or not a judicially appointed guardian a 
for an adult member who is insane, incompetent, or non compos nae ak 


can make an election for him. ) | 
ANSWE Rs A guardian cannot make a an a election for a an sale mem- — 


. ber. The act does not so. os 


wig 5 (a) (8) | Sa: 

. It has been asked if fishing ana hunting rights have an apprais- oe 
re value which should be included: in the: sum to be. ope. to withdraw- 
_ ing members. 


_AN SWER: No decision of Shen we are aware fas held that che eos 


| right to hunt and fish on the tribal lands is a property right which 


is vested in the individual member: of the tribe. It.is aright which —_ 


the member may exercise in common with other members ae the tribe. 
The right is inseparably connected. with membership and when mem- 
' bership ceases, the right comes to. an end. The right is not’ subject 
to transfer and is incapable of. transmission by. descent or devise. 


7 Accordingly, it has no appraisable value which can properly: be in-. 7) 


_ eluded in the sum to be paid to — members. 

. Suction 6 (b). : Pane el 2G | f 
| Question: What will be the:s situation if it 1s not eporbie to sell all ee 
the land ‘to be disposed of by the. deadline date of August 13, 1958? 


- ANSWER: Section’6(b) states that it is the intention of ae ia 
that all of the actions required. by sections'5 and 6 of the act shall be — 


: completed at: the earliest practicable time. and 4 in no event later than — e 
four years from. the date of the act. Tt is considered that the act 
- makes it mandatory that the lands to be sold are sold.-within the - 


“year. Peron: ane there 1s no > authority i in the act for sales thereafter. 
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Seov10N ¢ 6 tol 


1. This section provides that evtens of a tribe who recelve ‘the | 
‘money value of their respective interest in. tribal property shall 
thereupon cease to be members of. the tribe. The question was asked 
if members electing to withdraw could receive per capita payments _ 
as members before being paid : off and ee the full value of their 
interest in tribal property. 

ANSWER: After the een is made, each specified. samba of 
the tribe shall be given an opportunity to elect to withdraw from the 
tribe or' to remain therein. When that election closes, it becomes 
the duty of the Management Specialists by section 5 (a) (8) to “de-. 
_ termine and select the portion of the tribal property which if sold at 
_ the appraised -value would provide sufficient funds to pay the es 
bers who elect to have their interests converted into money.” In_ 
other words, it becomes the duty of the Management Specialists to 


. set aside ae sale that portion of assets which at appraised value 


equals the sum of all the withdrawing members’ appraised interests 
_ in tribal assets. When the selection of such assets is made a parti- 
~ tion results, ~ Therefore, the withdrawing members will be entitled 

to receive all of the income from that property, including timber, 


~~ until such property -has actually _ been sold by the Management 


| Specialists for the purpose of paying off the withdrawing members. 
They will not receive per capita payments from the remaining tribal 
_ property after the selection of assets to be sold. ee 

9: Question: How will the income of timber sales be handled ib: 
7 sequently to the time elections have been made by the members with- 
drawing? Since the timber sale contract obligation now in effect — 


may be in either the portion which is to be sold or to remain in group: 


ownership, must it be shared equally by all members? Should not 
the resources of such an area be appraised: as cutover lend. § so that 
the income can be equally distributed among all members? ~ | 
ANSWER: Since the withdrawing members are in legal ate the 
sole beneficiaries of the property selected and designated :for. sale by 
the Management Specialists pursuant to section 5(3), the withdraw- 
ing members will be entitled to receive all of the income from. that 
property, including timber, until such property has actually been sold — 
by the Management Specialists for the purpose of. paying. off the 
withdrawing members. | 
3. The question, has been naked what opens ae a _ member 
who hasvelected to withdraw. inherits ; an interest of a, member who | 
has elected to remain in the tribal group or a oe Cant the withdr aw- | 
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eS ing ne ie a, fieriber of fhe ‘thiball. group aa vote > therein Decanse = 
a of the inheritance from the remaining member? eG | 


ANS WER; The answer to this question is No, Pde tribal: mem- 


_ bbotship | is not inheritable. ~The withdrawing member may yote only 


in his own right as a ‘member: of the tribe and. this right will continue - 
 gnitil he receives the : money value of his interest in the tribal ‘property, 


* = “at whieh ‘time he ceases to bea gnember. of. the tribe. The extent. te. - 
~ which. non-members of the tribe who acquire. interests’ in the tribal ee 


| ‘property by inheritance or otherwise may participate: inthe manage- 


3 ‘ment ‘of the tribal property by voting or otherwise after thé tribal | 


‘property has been transferred to a trustee, corporation, or:other legal 


a entity ‘pursuant to section 5. (a) (5) should; and no: doubt: will, be cove 
a ‘ered: by the plan prepared pursuant to that section. = 


4, Question: Are the members who elect. to “withdraw: cligible to _ ; 


6. participate i in: tribal affairs until they. cease to be members of: the i tribe, : aay 
eS parnoolanly | in affairs that.concern the group ‘that-remains? - s 


SANSWER; “Yes, the members who elect to withdraw remain 1 tribal fe 


_ saemiberd and may participate in tribal affairs to the same extentasany —_ 
_ asember of the tribe until said withdrawing member has. been. paid ae 
aa in. full: the money value of his interest, at. which time and any at that Pes 
a time does he cease to be a member of the tribe.) . 


5. Question :. Should a. withdrawing member petition for: a -patént | = | 


| a fee for. any trust Jandé-0 or Temoval of restrictions covering restricted e 


ey. ae lands he might own?» Te ke ree ee a er is eo 


ANSWER: Ata eters ee ‘the Office of the Solicitor a a 


a “personnel of the. ‘Office of the Commissioner ‘of Indian ‘Affairs... in ss 
_ . Washington, D..C., “March: 16, 1955, it was considered advisable. “fot as 


the. withdrawing member, at. the time of the election to: withdraw, and a 


ag a part of said election, to petition. the Secretary. of the Interior: to | 


forthwith, pursuant to the provisions of section 8 of Public Law 587; __ ; | 
_Issue to said’ withdrawing member a patent in fee for any Indian trust a 

aoa Jands or temove restrictions: oe restricted lands he mene now or | 
7 ” ), stesttior B16, Mtg ae Oho Sed ee | 
eae » Suorron: 8: (b):- 


ele This section. provides that the trust or r restricted status oft prop- ta 
‘ety i is not removed four years after the date. of the act. with respect. 
_ to: subsurface rights. The Secretary is. instructed to transfer. said 

_ subsurface rights to one or more trustees designated by him for man- — 
agement for a. period not. less. than 10 years. The. Area Office. asks _ 


ioe whether or not this applies to current land sales. ao 
ee “ANSWER: The section. applies only to situations that exist. AG ad Se 
. after the date’ ‘of the proclamation four years hence, and ‘does not 


a “apply, to situations. ee thereto. A fee pnt could. 1 issue. from the 5 | -~ 
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3 Secretary 0 on a 1 present land sale. ‘Each case must be separately han- | 
dled and separately submitted to the Secretary. | | 
2. Question: Do the subsurface rights referred to m section g (b) 
include underground water ? | 
ANSWER: The term “subsurface rights” does not - mean water 
rights. The term “water rights” is used elsewhere in the statute, and, 
therefore, when Congress uses the» expression . “subsurface rights” 


-. and does not mention or include “water rights,” the term, “subsurface 


- tights” will be considered to. be applicable only to- minerals, oil and 
gas, and those matters commonly considered to be‘ ‘subsurface rights.” 


| Srorton 9 (b) - 

. This section provides: | 

' The laws of the several States, Territories, possessions, and the District of 

Columbia with respect to the probate of wills, the determination of heirs, 

- and ‘the administration of decedents’ estates shall apply to the individual prop- 

erty of members of the. tribe who die six months or more after the os of this 

Act. ee 

ae ‘OacHinns Will hs State probate court have surisdiction £6 order 

the sale of realty now held in trust in connection with the admin- © 

istration of an estate? . 

— « & Question: Must the Superintendent release all personalty Gave 
ments in lieu of allotment, etc.) to the Ee of the local proba 

court? | | , 

ANSWER: Section 9 (b). above makes no exception with ttesenos 


to trust or restricted property or any classification of such trust or | 


restricted property, and it is considered mandatory that all property — 

-of-all kinds should; without exception, be administered by the State 
~ court under State we ‘Some a the State statutes and laws appncan's 
to this matter are as follows:  % 


OREGON REVISED STAT ai TES— : 

- See. 115.430. Bond of Executor or ‘Administrator: ee S sum 
‘not less than double the probable value of the personal property| of 
~ the estate, plus double the: probable value of the annual rents and 
~ profits of and from the real property of the estate. 

See. 116.105. Possession and control of property. The axectitor 
‘ or administrator is entitled to the possession and control of the 
~ property of the. deceased, both real and: personal, and to receive the 
rents and profits thereof until the administration is completed or 
_ the same is surrendered to the heirs or devisees by order of the court 
or judge thereof; but where any such property is in the possession of 

/ a third . sy by virtue of a, valid ees lease or bailment, 
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ice ordinate. to the right of the ieee or Phailees, ‘During he: ame A a 


fee property i isin the) possession or control of the executor or administra- ed 


7 tor, it is his duty to keep the same in oe air rand, ae it from loss ‘ ; 


oH _ or decay as far as possible. 


Sec. 116.305. Proceedings i inc case of etusal i disclose property. 


i - Whenever it appears: probable from an affidavit of an executor, 
oe administrator, heir or: other person interested i in the estate, that any _ 


“go concealed, secreted or disposed of, and refuses to disclose the same _ ; 


7 i to the executor or administrator, ‘the court or judge thereof, upon — 
the application of the executor or administrator, may cite such 


person | has concealed or in any way secreted. or disposed of any prop- — 7 
9 erty of the estate or any writing relating, or pertaining thereto, or 
- that any person has knowledge of any such property or writing being a 


, - -. person to: appear and answer under. oath ‘soneerning: the matter — : ; 
oe . charged. a 


Sec. 116 405. Asami’ of Baise en aad hee iene. “An exec- o 


2 utor or: administrator shall, within one month: from the date of his Fe 
- appointment, or, if 1 necessary, such further time as the court or judge ~ 


~~» thereof may allow, make and file with the clerk an inventory, verified 


| - by his own oath, of all the real and personal property of te deceased e 


: which shall come to his possession or knowledge: :. 


in ~ See. 116.410. Money of deceased .and debts: alae: dscekaed:. Tie care 
a inventory’ shall contain an. account of all: money. belonging. to the 
~~ deceased, or a statement that none has come to the possession’ or, | - 
ee knowledge of the executor or administrator’ -also a statement of all ae 
-. . debts dus: the deceased, the written evidence thereof, the. security ~ : 
oes therefor, if any exists, specifying the name of each’ debtor, the date. 
- of each written evidence of debt, and. security. ‘therefor, the sum) 
_» originally payable, the indorsements. thereon, if any, and their dates re ae 


a and the sum appearing then to be due thereon. 


 . Sec. 116. 705. Application for- order for sale tation: ‘3. ne a 
ie No. sale. of the Property. of an estate. is valid. unless made by. or der oe 


; 116. 830. “The application : for, an. “onder of sale shall be by the. peti: 2 | 
"2 of the executor or administrator, and: in ease of real. property, 2 on 
ae citation to the heirs. and others interested i in such property. 


hee See. 116.710, ‘Application to sell personalty; terms of sale, ee = i: 
the: filing. of the inventory, or at the next term of the. court, the aoe 
| . executor or administrator may make an application. to. sell the per- 


: § sonal property of the estate for the purpose of Paying : the funeral o 


oa « 7 estate and for noe purposes of distabation: ae the eeu or fe . - 


a ke shall Tetant such order, i if in a iadement iti 18 for the best interest ee a 
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the estate, and’shal] direct and prescribe the terms of sale upon which 
the property shall be sold, whether for cash or on credit. — | 
~. Sec. 116.755. Order to sell; ; undertaking of executor or adminis- 
trator. (1) If, upon the hearing, the court finds that it is necessary 
that the real property, or any portion thereof, be sold, it shall make 
the order accordingly, and prescribe the terms thersot: whether of 


cash or credit, or both. HH the court finds that such property cannot _ | 


be divided without | probable injury and loss to the estate it may 
order that it, or any specific lot or portion thereof, be sold wae 

| whether otherwise necessary or not. 
-- The executor or administrator has a cae to. possession of the | 
7 désonsba’s property for the purposes of administration (Hump hreys 
v. Taylor, 5 Ore. 260). The real estate is chargeable with the pay- 
~ ment of debts, funeral charges and the expenses of administration, 
the personal estate being primarily chargeable (Wortley v. Taylor, 
21 Ore, 589). . It makes no difference whether decedent made a will 
or not or what the will contains’ (2bid.) No one is authorized to 
make application for the sale of real property or to make sale when 
ordered except the administrator or executor eg V. Riley, 4 Ore. - 
392). | 


Under the laws of the State of Or egon, einetone: an. excnutes or 
| administrator is entitled to the possession and control of ali of the 
property of the deceased, both real'and personal, and to receive the 
rents and. profits thereof until the administration is completed or the 
game is distributed to.the heirs or devisees by order of the court... The 

property is subject to inventory in full by the executor or administra- 
tor, and his bond is set by the court upon the full value of the estate. 
The property may. be sold by the court to pay claims: and probate 
expenses. 


It is the opinion of iis athe that, cesestors. where there is trust hae 


and restricted property of a "sconce. member of the Klamath Tribe, 


such trust and restricted status is not removed from the property but. a 


only relaxed for the purpose of administration by the State court 
_ under State law. The State court takes possession of all of the prop- 
erty for the purpose of administration thereof, all of the property 
— is inventoried as the estate, and the court can fully administer and — 


control the property to the extent necessary in order to determine. the — 


heirs and probate the estate. Ifthe court orders a sale of the property 
. in order to pay claims and probate expenses, the purchaser, whether | 
- Indian or non-Indian, takes a fee simple title to the property sold. 
The purchaser, whether Indian or non-Indian, purchases as a State 
citizen under State law, and, under State law, the court is authorized 
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~ to sell the land and convey : a a title 7 the property Pare It thar - 


“court, instead of selling the property, distributes the property to the _ _ 


heirs and thereby. such distribution is made to an Indian, the Indian _ 

acquires the property with the trust and. restricted status thereon, ce 

unless the status has been removed by operation of the act four years 
_after date of enactment. If the distributee or devisee 1s a non-Indian, 
the trust and restricted status is removed. 

_. It is also the opinion of this: office, that if, dune probate, there 
isa trust. or restricted. allotment of land to be administered by the 


state court and the court decides that it would be advantageous to 


cause said allotment to be leased during the period of probate, it must. - 


be leased: in accordance with federal rules and regulations... The. 
situation is comparable. to. that where the estate has a private trust 
4° thereon. at. the time of the. owner’ Ss death, the Federal rules ‘and regula- a 
tions in the subject matter being comparable to such limitations and — 
rs terms. of a private trust. upon an estate being probated by a state 
-  court.- The court would be limited by the terms of the private trust; 
jn the instant case it is: ‘limited by the provisions of the Federal. trust 
7 and. restricted status to compliance with Federal rules and regulations —s 
| pertaining to such status. The court is not prevented. from ordering 
. the property to be leased, but the executor or-administrator must pro- 


ceed to obtain the consent and approval of the Secretary of the. Son 


| Interior or his designated representative. 


It is further the opinion. of this office, that anda Oregon ae. oid _ 


if. deemed: necessary by the probate court as a part of the probate - 
2 procedure to protect. the interest of a ‘minor, an ‘incompetent, ora. 
person non compos mentis, the State ¢ court: could: eo a ) guardian = 


—s ad. litem for such’ person. 


- Where the probate court sederag a dele of tlie: serena the United i” 
| States is a necessary party to the proceedings therefor. where the 


De sale concerns trust and. restricted Indian lands. Inthe case of United — 


States v. Hellard, 322 U. 8.363 (1944) the Supreme Court of the 


United States, dealing with. comparable cae g in | Oklahoma con- oo ete 


ferring jurisdiction j in State courts, said: 


‘ teas € the Act. in ‘question purports. to be ‘no. more than a juiisdictional 
statute: It fails to say that the United States is not: a necessary party. * .*  *, 
We must read the Act in light of- the history of restricted lands. ‘That history. 
shows. that the United States has. long’ been: considered a necessary party to 
~~ guech proceedings in view of the large governmental interests which are at. stake. 


We. will not infer from:a: mere grant of Jurisdiction to a state or federal court 3 


to adjudicate claims to restricted lands and to. order their sale. or other: -dis- 
tribution that Congress Mepensed pei that t long-standing requirement, o % ~ — 
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| "The United. States must be served with the petition fot mre and 
accorded an opportunity to be heard to consent or object to the sale. 
- It is the opinion of this office, that such service should be made upon 
the United States Attorney for the District of Oregon and also upon 


the Attorney General of the United States. 


Section 9 of the act expressly repealed the pro -ovisions of 25 U.S.C. 
555, and hence the heirs or devisees need not be qualified by at least 
1/16th degree Indian blood of the Klamath Tribe as formerly required. 


By such repeal Indian heirs or devisees can be without any Indian 
~ blood of said tribe, can be a member of another ae or can bea. 


non-Indian. 

Old estates of persons ae died prior to cee 13, 1958, zAik be 
probated and closed by the Federal Examiner of Tihariiance and notby _ 
state court. The said examiner will not, however, probate the estates 
of persons who have died after February 13, 1955. The probate pro- 
ceedings must be initiated by the procedure and by the person or Be 
sons prescribed eligible therefor i in the Oregon statutes. | | 
SEcrIon 12- 

Question : Does the word “Tyibe” j in the last line of the section oe 
to the “trustee, corporation, or other legal entity” by which the indi- 
vidual holdings of the members who elect to remain are held? 
ANSWER: Although the thought behind this question is none too 
clear, it may be pointed out that the tribe continues to exist as a. tribe 
even ‘though some: of its members elect to withdraw. under. section 5 
{a) (2).. The membership of the tribe is merely diminished. The. 
loans transferred to the tribe for collection by section 12 are assets of 
the tribe. Such assets, along with other tribal property, would be sub- 
ject to management by the “trustee, corporation, or other legal entity” 
selected under the plan proposed and ee ae to the provi- 
sions of section 5 (a) (5) . the act. 

| Srorion 14 (a) | : 

Question: Can a Siti who desires to purchase Sétential 3 ir- 
rigable Indian land be given assurance that he will receive a water right 
with the purchase of such land? Do the Indian’s water rights ‘ Tun 
with the land” to a non-Indian purchaser ? | | | 
ANSWER: It is assumed that these questions relate o tribal lands 3 

that will be sold by the Management Specialists under authority of sec- 
tion 5 (a) (3) for the purpose of making payment to withdrawing © 
members of the cash value of their interests in tribal property. Section 
14.(a) provides that nothing in the act shall abrogate any water rights 
: of the tribe and the individual members, and. defers the application of 
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~ thie lave of Or egon. with nespact to band ent of water rights a a. 3 ’ 


a period of 15. years after. the date of the proclamation issued pursuant Dee, 


~~» to section 18 of the act. Except for deferment of the application of 
_. Oregon law with respect to abandonment, section 14 (a) is merely a. 
saving clause which oper: ates to preserve whatever: water rights the: oe 
tribe and individual members may have under the law i in force 0 on the: “ah 
a date of the enactment of the act. . | i, Fe 
~The Klamath Reservation was established by the treaty of October: fo tas 


ae 14, 1864. (16 Stat. 107 ve Under the decisions of the United States: _- 


ee ‘Supreme Court in. Winters v. United States, 207 U. S. 564 (1908), 


a United States v. Powers, 305 U.S. 527 (1939), and. other related. cases,. _s : 


_ the establishment of the reservation carried with it an implied reser- 
. vation of the right, with a prior ity corresponding to the date of the: _ 
ne establishment of the reservation, touse water: from the streams flowing : : | 
ion through or bordering | ou the reservation for the purpose of irrigating = 
‘the reservation lands. The question of how far and to what extent. 


this tribal water right attaches to and passes with a conveyance of the 


; y : tribal, lands to non-Indians cannot be determined from the present: . 
record, which contains no factual statement whatsoever on which sucht... 
a determination could be made. The specific acreage to be conveyed ae oe 


Zz oust be known, together with full information concerning ‘its irriga~_ a : 
ie bility. and the extent. to which it has been | developed. for: irrigation eo 


. ‘purposes. “It would also be desirable to have a complete picture of 


water. development on the reservation, including information as to the: 


— acreage which is under’ irrigation, the acreage: which’ is. potentially : ne 
- - irrigable, the nonirrigable | acreage, and the sources and quantities OL" 
- available‘water.. Upon) pr esentation: vot these facts, : further considera on 


tion will be given. to 0 this. matter. : ~ a a ae 


_ oo ae Seorion 14 (b) 


“1. Questions: wil there be. a iecindiniey of at | fishing rights | 


oe a ame by the Treaty of 1864 and reserved under section 14 (b) of the 
act? Are those rights limited to. members living on August 18, 1958? eo 


-- Do heirs continue to.enjoy. these. rights?’ Do the rights. Conti for . 


a those who elect to withdraw as: well. as those who elect to or do remain ? a 
os Do those who elect to withdraw. still retain fishing rights on the lands. a, 4 
_ of those remaining in the tribal group? QO mie 
ANS WERS: The fishing rights Secured 6 the Indians by the Treaty fie ae 


a . of 1864 and preserved. by section 14 (b) of the act are neither alienable | 
mo * nor. descendible.. “Members who elect to withdraw cease to be members — ore 
-.. when they are paid’ in full for the value of their tribal interests and. 


| their fishing rights terminate with the termination. of membership. eee 


co ’ ‘Until fully: paidy:t the withdrs owing» member i is still a member and en- a i 
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titled to exercise the fishing right. j In common. with sence se ibere: 
As the membership rolls closed as of midnight, August 18, 1954, living 
members whose names appear on that roll may exercise fishing rights.. 
An heir may exercise the right only if the heir is a member. | : 
9. Do the fishing rights of those who elect to remain continue on. the | 
lands which are now in Indian ownership but which will be sold to — 
pay off withdrawing members? Are the fishing rights, exclusive In the 
area, retained as such pertain to the remaining members? | 
_ ANSWER: In the opinion of this office the fishing rights of the 
members do not continue with respect to the lands. which are sold 
_ because such sold land is no longer retained tribal land or a part of the 
Indian reservation. The Klamath Tribe was given only exclusive: 
| fishing rights within the reservation. In the opinion of this office, 
. it is considered that it was the intent of Congress that the land which 
is sold should be conveyed in fee simple and not be impressed with an 
- encumbrance in the nature of fishing Hen in favor of Tempining 
tribal members. — a 
—. Relative to the ecuaves ecu of the fishing apne of ihe remain- — 
ing members, section 14(b) provides: that nothing in the act shall abro- — 
gate.any fishing rights or privileges of the tribe or the members thereof 
| enjoyed under Federal treaty. The members of the tribe enjoy exclu-- 
sive fishing rights under a Federal treaty. Public Law 280, 88rd Con- | 


gress, Ist session [act of Aug. 15, 1953, 67 Stat. 588] does not apply to. 7 av 4 


the situation, as it expressly sxoepis fr om State jurisdiction, and con-. 
trol rights acquired by Federal treaty.: “The remaining group of} mem- 


bers 1s mentioned repeatedly i in the act as a “tribe.” (See section 12: 2s... 


_ where remaining group is referred. to as.a “tribe”; section 5(5). men- 
tions the management of tribal property. by the corporation and men- 
tions the interest of “members who remain in the tribe”; section 12 
provides that loans are transferred to “the tribe” for collection.) It. 
is the opinion of this office that, pursuant: to the above provisions of 
the act, the remaining members, designated as a “tribe,” possess, in the 
area remaining, exclusive fishing rights pursuant to the oa of =. 
the treaty with the United States. | - _ 


-Sucriow 15. 
~ Section 15 provides: 


"Prior to the tr ansfer of title i or the pamoval of Peubactions from, property: ee 
in, accordance with the provisions of this Act, the Seeretary shall protect the =~ 


rights of members of the tribe who are minors, non compos mentis, or in the — 
cpinion of the Secretary in need of assistance in conducting their affairs, by caus-_ 


ing ‘the appointment of guardians for such members in courts of competent: - _ 


jurisdiction, or by such’ one means as he may. deem adequate. 
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ane The vee Office and namie of the Oregon State. Bar h have asked | < | 
ae several questions pertaining to this section, as follows: oe 


ae Whose responsibility, is it ‘to cause the appointment of 
- guardians in proper cases? ~ 7 
- 9, Is the Secretary tobe the : moving oe for the sppointment 
ae of a —— | 
. a. If.80, by what suilie Hines or Siandan: diées -_ approve 
: “of the guardian and the guardianship proceedings? .- = .>. 
BE. What i is meant by the language of the section bys such other oe 


coe ‘ ‘means as he may deem adequate”? | | 
- ANSWERS: ‘Section: 15 ae ee anticipates the ae on whi, - 


Bad ae 2 Federal supervision ‘and control will be terminated over the property . | _ 
of ] persons who are under the legal disability of minority orunsound- 


oe ns ness of mind or who, 3 in the judgment of the Secretary, are otherwise ; a 


4 in need of assistance, by requiring the Secretary to’ cause the appoint aa oa 
“ment of guardians in courts of competent jurisdiction or by taking, a 


‘ such other means as he may deem to be. adequate for their protection, 
* The appointment of the guardian will, of course, be controlled by the 


- a 4 Jaws of the State of Oregon. | Since. the Secretary may employ other 

~--. means for: protection of the incompetent member, he is not: required 
_/. to seek'the’ appointment of a guardian where none exists. Where — 
there is an existing guardianship, he may, of course, recognize the 


ue guardian and deliver the property of the ward to him. As the sola’ __ 


_ responsibility for the appointment of:a guardian resides in the court; 


a approval of the appointment of the guardian by the ‘Secretary would * 3 


not. be necessary as a matter of law. However, no impropriety is = 


“geen in the : appearance of the Secretary through: an authorized repre- oe: 


Ba ge sentative: in-a. guardianship proceeding for the purpose: of assisting 
. the court in making a proper appointient. Although it would be — 


_ preferable i in seeking the appointment of a guardian for the: petition’ ; 
‘to be made by some member ‘of the immediate family of the ward, I 
| find nothing i in the Oregon statutes that would preclude the Secretary, 
acting through an authorized representative, from: filing such a peti-. 


. _ fion_or that would prevent the court from appointing a guardian. pur- 
 -suant.to such a petition. Doubtless appropriate procedures with re- - 


os spect to these matters could be worked out in. cooperation and con- ~ ; 


Ks a | sultation with the court, and that course of action i 1S. suggested for im-. ae 
~.- mhediate consideration byt the ESpreoutativs of the Bureau of Indian 


2%, Affairs. | 


Rae “By. ae ae means as ia may: dean adequate” ae — a 


: : . “preted. by the Office of the Solicitor to include a transfer of the trust ae 
and restricted personal property without a guardianship to. the minor None « 
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, hiinself if the Secretary believes: the minor competent to handle the | 
money, to a state or county welfare agency or institution, delivery | 
to a parent as the natural guardian of the minor if the parent is con-_ 
sidered able to look after the child’s interest, or the establishment of 


& 4 private trust and the delivery of the so to the private trustee. 


SECTION 16 | 
A question has been sakeA relative to per capita payments spe 
the capital reserve fund of the Klamath ee under section 16. 4 
of Public Law 587. | 
In an opinion rendered by the Office of the Regional $ Solicitor on 
February 38, 1955, it was stated: ~ 


~The capital reserve fund is, by 50 Stat. 872, established from the anoblignted . 
tribal funds on deposit in the Treasury of the United States. nena 16 of © 


7 publi’ Law 587. (68 Stat. 722) provides: 


Fees “Pending the completion: of. the property ‘aignsitions: sbaeiea for 
in this Act, the funds now on deposit, or hereafter deposited, in: the 
United’ States Treasury to the credit of the “Tribe. ‘shall be available .- 
for advance to the Tribe, or for expenditure, for such purposes as may - 
7 be. designated by the governing body of ‘the ‘Tribe: ‘and oe os the . 
Secretary. : 


| This Congressional. enactment. in 68 Stat. 722 aoee not repeal 50 Stat, 872 — 
“relative to the creation of the capital reserve fund, but peing a broad authority 
sufficient to include such fund, it is our opinion that. it modifies 50. Stat. 872 
in that if the Tribe so desir es and the Secretary so approves, the capital re- 
serve fund need not beheld in the Treasury of the United States. = — : 
_ We therefore conclude that the Secretary of the Interior has the authority, 
under. Section: 16 of Public Law 587, to approve. a Tribal Resolution for a per — 
. capita payment, and, if such were approved, that such payment. can be legally 
= made from the capital reserve fund auithoul any further Congressional enactment, 


- Sxcrion 18. , > % | a 
~ Question: hes the Klamaths @dhasda as a frie: upon ‘comple: 3 


a of the provisions of the. act. and publication of the proclamation —_ 


provided for in this section? 
~ ANSWER: Section 14 (a) of the act. provides that the laws of — 
Oregon with respect to the abandonment of water rights by non-use. 
shall not apply to the tribe and its members until 15 years after the ~ 
date of the proclamation. This language indicates that the tribe will 
continue in existence beyond the date of the proclamation. The re- | 
maining group of members who. do not elect. to withdraw are re-_ 
- peatedly mentioned in the act as a. “tribe.” (See section 12 of the. 
act.) Likewise, in section 14 (b) of the act it is provided that nothing 
in the act shall abrogate any fishing rights or privileges of the tribe — 
or the members po en] joyed under Federal Moa Tf. nothing 
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i a in fis aa can. abrogate such aching rights ¢ or Sori of his, ieee Pi 
. then it would appear obvious that the proclamation date would not an 
: abrogate. such Tights or privileges of the tribe, and that the tribe a 


would continue as such for the purpose of oe such. rights and 


a a | 
J: Rever. gaa oda | 


Solicitor. 


| WILLIS N, FARLOW ET AL, 
AO cee Decided May 27, 1965 


: Private Exchanges: Protests | 
° Where ‘the. notice of. publication of. a. private ae hance states that. the pur- 
oe pose of. the notice is to give persons objecting to the exchange an. _oppor- 
- tunity to file ‘their objections within. 45. days: after the first publication of 


a the notice, a protest filed: after the end of: the. ‘B-day. alee can be consid- a “a Soe 


ie ered by the Department. . 
: Private Exchanges: Public Interest - 


Where consummation of. a: private. ‘exchange, would. result: in the blocking 0 out. ioe ig a 
- of. an area of public’ land and the disposal of an. isolated tract of public BN cage 
-.-Jand, but there is little need for. acquiring the. offered. land. and disposal . ~ 
ar ot the selected land would. seriously. disrupt the grazing operations of two. 
wore lessees: of the selected. land, there does not appear. to be such. a benefit to» ae 
S fans "the public interest as to warrant allowance of the exchange. ee 


a APPEAL FROM. THE. BUREAU oF LAND. MANAGEMENT 


“On March 29, 1948, Willis N. Farlow filed an application # . oe i : . 


7 a of all of sec. 86, T. 1 S., R.15 E., W. M,, in Oregon Graz- . 


ing District No. 5, for 680 acres oe public land: located in T..6S. Ri 
18 E., W. M., Wasco. County, Oregon, pursuant, to section 8: (b) of 
the: ‘Taylor Grazing Act, as amended (43 U.S. C., 1952 ed, sec. 
_ 815g (b)). The Acting Regional Administrator made: a determina: 
tion that the exchange was in the public interest and subsequently; 


beginning October 25, 1951, notice of the proposed exchange’ was 
published in the ine hen the offered and selected lands are 
located: . The publication notice stated that all persons having bona 
- fide objections to the. proposed exchange should. file their objections. 
with the land office in Portland, Oregon, within 45.days of the date 
of the first publication of the notice. On December 10, 1951,-a pro- 
test against the proposed exchange was filed by Lissa Te and Lor- 
raine Woodsidé which stated that their objection to the. exchange. | 
- -was based on ‘the fact that they were leasing the H14NEY and | 
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NEYSEY of Bee, 9,7. 6S., RB. 13 E., W. M., which was a. a part of _ 


the land selected by the applicant, ender a Taylor Grazing Act lease, 
and that the leased land adjoined their own private land and. was 
fenced with their private land. 

On April 28 and May 2, 1952, letters protesting the exchange were 
received from Robin D. Day, attorney for George and Lucille Nel- 
‘son, who were the lessees under Taylor grazing lease Oregon 0227 
of all of the selected land except that portion of sec, 9, T. 6 S., R. 13 
E., W. M., leased by the Woodsides and another 40-acre tract in sec. 9. 
‘The Nelsons’ lease expires on April 18, 1961. Mr. Day stated in his 
letters that Mr. Nelson was willing to purchase the selected land at 
public sale in order to protect his livestock operations. 

On April 22, 1954, the manager dismissed the protests. and re- - 
| jected the public. aie application (Oregon 02372) filed by George © 
Nelson on May. 14, 1952. _ Subsequently, both the Woodsides and the 


_. Nelsons appealed the manager’s decision to the Director of the | 


Bureau of Land Management. 


‘By a decision dated. September 13, 1954, ie Dikestors Buren of - 


; Land Management, reversed the manager's: decision and rejected the 
private exchange on the grounds that fr: om the record it did not ap-- 


pear that consummation “ot the exchange complied with one of the _ 


criteria of the statute which authorizes the exchange of public lands 
for privately owned lands, namely, a positive benefit to. the public 


interest. Mr. Farlow has appealed to the cial of the ee - 


from this decision of the Director. 
On appeal the appellant contends that since “George and Lucille | 
Nelson did not file their protest within the 45 days prescribed by the © 
notice of publication of the proposed exchange, their protest. should. 
not be heard by the Department. Mr. Nelson alleges that the publica- 
tion notice was not published ina paper which he normally reads and — 
that that is the reason he did not learn of the proposed eacenees until 
‘several months aiter the first notice was published. 
_ The notice provided in part as follows: 


This notice is for the purpose of allowing all persons Havin bona fide apie: 
itions to the proposed exchange an opportunity to file. their obj ections i in Boor office 


within 45 days from the date of first publication * * *; 


This language is not mandatory in the sense that no protest can ie 
filed after the expiration of the 45-day period and that any late pro- 
test cannot be considered by the Department. Neither the private 
exchange statute nor the Department’s regulations on exchanges pre- 
scribe a eS time limitation on the filing of Bryon U. 8. C., 
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. £1959 ed.,'see.. . B1Sg (a); 48 CFR 146.4 (19 FR. 8929)).. The solic, 


a ‘of the tine: limit 3 ‘in. the notice therefore i is pr operly: to be. construed 


as. setting the time limit beyond. which the Department will: ‘proceed = 


Be cto to: act on the exchange. This isnot to say that the Department cannot = 
. ‘refuse to consider a late protest. The point is that the time limitation Sh 
 . In the notice does ‘not compel the disregard of late protests. ee 
- ~ Furthermore, a ruling that Mr. Nelson’s protest could not, bs whenee _ 
= would obviously. be of relative unimportance since by appealing: the 
| ‘Director’ s decision Mr. Farlow has brought the case before the Secre= 


7 tary. for a ‘decision | on ‘the: merits of ‘his application and: therefore all - 


ts ‘of the. facts and circumstances of the case. must be reviewed in order oe 
Ne reach a / determination | as | to. whether: his’ application should es : 
ea allowed. 


- The record’ shows that the , Tanda geledtéd 4 in ‘thé appellant's exchange si 


Bs ; ‘application 3 are public lands which are completely sur rounded by priv 
vately owned lands. ‘The: ‘appellant: is not the owner of any lands _ 


_ swhich adjoin. the selected lands. The field reports also show that the - a 


7 selected. lands are mountainous and rough and that their only value — | 
-. 4s for grazing: purposes. - The record shows that the appellant i 1s not in 
ce the livestock. business.” A report from. the district: range manager 
. dated June 14, 1954, states 1 In: on to the lands Teased me the eWood: = aa 
ie sides that— ce -— 


This lease was granted to Woodside ‘bacatiee he fad control of ae property : 


. adjacent, and certainly: was short. of range’ ‘lands. : “The fence in question was tes 
-eonstructed : by: ‘Woodside and is needed: for. range management: purposes. This 


~ fence built on a ridge divides the range land. between Woodside and the. Nelsons; : 
. Woodside certainly needs what Federal range he has. The. area has. ‘peen ee be 


: i 4 grazed. and has an excellent. stand. of. perennial grasses. _ 
oo I nformation contained i in the record also. makes it erae fiat aie os 
ance of the exchange would have the effect of seriously. disrupting the = 
| livestock. operations of the Nelsons since it would cause them to lose — 


grazing rights on 520. acres of land that. has an. estimated. carrying 
ty capacity. of from 9 to 10 acres per A. U. M,, ‘and that i is almost sur- 


= _ rounded on three sides. by land owned by the N elsons.. 


In regard to the offered land the record. shows that this inal 8 | 


| . | surrounded by: a large. area of public domain in. Oregon Grazing Dis- | 
trict No. 5. From the appraiser’s report. it would appear. that the 
offered and selected lands are approximately equal i invalue. A report 


dated August 5, 1954, from the acting range management officer states _ oe 


| that acquisition of. title to the offered land by the Government would 


ae. not improve the land pattern in Oregon, Grazing. District No. 5-to | : 


2 - any significant extent. The district range mene, also recommended. e 
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imhis: report: of June 14, 1954, that the exchange be: rejected “ as, not 
- bemg in the general public interest, due to damage which will be suf- 
fered by the protestants in this axenanee and the small benefit which - 


would accrue to the Government if the exchange were completed.” _ 


On the other hand, a report from the ene Supervisor, Or eg en. aa 


% onl 9, 1954, states that: 


/Bhis,, particular. ‘exchange. would convey. otk lands that are completely sur- 


founded by other public. land which are grazing in character and are under 
active range IManagement in an organized grazing district. The selected land 
is an isolated tract not in any grazing. district and in an area of low Federal 
ownership. From a standpoint of improvement of the Puplic: land pattern and, 
. management, the exchange is in the public interest. 

It has. long been the policy of the Department, in determining | 
whether to allow a private exchange, to consider not only whether 
acquisition of the offered land would be in the public interest, but 
to determine whether disposal of the selected Jands would outweigh — 
the advantages which might accrue from.such acquisition. Thus, it 
has been said, “Although a proposed exchange may - include some ale: 
_ ments of advantage. to the public, other elements present in the ex- 
change may strike a balance which is unfavorable to the public inter- 


ests. The Department must weigh all factors and look to the final 


~ balance.” David B. Morgan, A-~24365 (July : 23,1946). Thus, apply- 

ing this principle in determining whether a pr ‘oposed private exchange | 
is in the public interest, 1t was “held that although the acquisition of 
the land offered, without consideration of other aspects of the situa- 
“tion, would ‘clearly be in the public interest, nevertheless the exchange 


would not be in the public interest. where the selected land was more 


. suitable for ‘disposition under the Small Tract Act (43 U. S..C., 1952 
_ ed., sec. 682a), and the exchange application | was rejected. S. Por t- 
land. Halle, LI, A-24300 (January 23, 1947); David B. Morgan, 
supra. Likewise | on several occasions Saher allowance of a private 
exchange. would. seriously disrupt administration of a grazing dis: 
trict or of public grazing lands, the exchange has been rejected. Ross 
Babcock, A-26851 (June 29, 1954) ; Hrnest O. Feland, A-25370 (Au. | 
gust 18, 1948) ; George 0. Low: A-9B798- (December 22, ied King 

| Tween Company, A-24282. (March 25, 1946). | 
The cases cited are. distinguishable from the present. case in that, 


S ~ those: cases involved situations where disposal of. the selected jand. 
“would: have adversely affected the interests of a number of persons or | 


the: administration ofa latger area of land than was, directly involved 
in the exchange. In this case, the selected land is isolated ‘and, so. 
far as the record shows, only the interests of two lessees would be 
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- affected. N enothdless,” since "Allo whice: of ie peered exdinnge 3 
~ would ‘have: the undeniable effect of seriously disrupting the estab- 


= ~“Tished livestock one of both t the Bupellees and noald result in 


— ; seed; T ‘do not belive that the cae 1s of such suficient benefit to : 


-e “the public interest as to warrant its allowance. : —s 
Accordingly, the decision of the Director; Bureww of Land Manage ae 


3 “ment; is affirmed: ee ee ee ; 
SY 5 eee aabrate” —P.2mes eee “Assistant 3 Seoreary. 


ee 7 cot TEUSCHER or . 
ee “ a re 
i AH27192 » ; ae ‘ "Decided Ma fay. ‘31, 1985 


ak ce and Gas Leases! Lands: Subject to Teasing—Withdrewals and Reserva- - - 


tions: Effect of. 


"Tn general, “unless: the Mineral ‘Leasing: “Act ora withar awal or: 1 iba ~ 


oe specifically: provides otherwise, lands. ‘withdrawn. or reserved for a specific 
Hee 5 : purpose. are available for: leasing - under, the. Mineral Leasing. ‘Act,. if the 
ee issuance of a ‘lease will not be inconsistent. with or materially interfere with ae 
~. the purposes for which the land is withdrawn. or reserved. Pe on 


| _ oil and. Gas Leases: Lands | Subject to Teasing—Withdrawals and {Bere 


- tions: Effect of 


“Bxecutive Order No..5214, which: withdrew lands in’ Alaska. for the exclusive 
“use and benefit: of the Navy: ‘Department | for naval. purposes. is. properly. oe 
- interpreted as not. by itself prohibiting the easing. of the withdrawn ae ais eo 


under ‘the. Mineral Leasing: Act. 


. on and Gas Leases: Applications _ Se ae | 
ee An application for an oil and: gas Tease. must be elected. when at the. tame. it 
oe was filed the Mineral Leasing. Act excluded the land applied for: ‘fr om: leasing, ; 


“Jand. 
D. Mier, 6 60 L D. 161. (1918), overruled i in n part. 


| APPEALS FROM, THE BUREAU oF LAND MANAGEMENT 


‘although Bubseanen ty the, act was: amended to 0 perinit :t the Teasing of such - ea” 


os : aN ook *epschar. and. four: other persons? 1. have. appealed to the eae: : Oke) : 
: . tary: of the. Interior. from: a decision dated. August. 30, 1954; by. the er 


| . “Se “pting Associate E Dire iC ctor of the Bureau of Land d Management hin oe - 


“1 8ee “Appendix A Be. 216. 
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7 May 31, 1955 | _ | 
~ affirmed the rejection by the manager of the ‘Anchoi age Jand office of 


one or more of their respective noncompetitive offers to lease certain 


. “Jands for oil and gas pursuant to section 17 of the Mineral Leasing 


' Act, as amended (30 U.S. C., 1952 ed:, sec. 226), because the lands 
7 applied for were withdrawn by Execitive Order No. 5214. Dy Miller 
has also appealed. from a decision dated February 25, 1955, by the. 

Associate Director of the Bureau of Land Manasement. which af- 
. firmed:-the rejection of his’ application Anchorage 011195 as to certain ; 
jand for the same reason. 

The lands applied for, which lie in the Wide Bay—Cold Bay area 


of Alaska, were withdrawn along with other lands by Executive Order i 


No. 5214, dated October 30, 1929, which stated : 


* * * the * * * herein deaecibed areas of land and water in the Territory <7 


- of Alaska * * * are hereby, withdrawn from settlement, location, sale or entry — 


a and held for the exclusive use and benefit of the United States Navy Department — | 


. fer naval. ‘purposes ‘until this ‘order is revoked by the.President or -Congréss, 


. subjectto any prior Valid claim legally initiated and maintained and subject to. is 
- . any other valid existing rights. * * * ? 


_ By a letter dated February 25, 1951, the ‘Assistant ne of the : 
_ Navy notified the Secretary of the Tnteriar that the Wide piel area 
lands and waters withdrawn by Executive Order No. 5214 “are not 


| currently required for military use and are herewith: returned to the a 
» Department of the Interior.” 4 


Executive Order. No. 5214 was r soma’ as to the inc oovered: by the 


appellants’ offers by Public Land Order 945, dated March 18, 1954 
(19 FY R. 1588), as amended by Public Tad’ Order No. 956, dated — 
> April 20, 1954 (19 F. R. 2358), which opened the land first ie settle. 

ment by ‘veter ans under the homestead laws and the homesite act of 
May,26,.1934 (48 U.S: C., 1952:ed., sec. 461), and then to settlement . 


and’ other forms of appropriation by the public gener ally i in accord- o 


‘ ! ance with appropriate laws and regulations. 


. . Teuscher’s application was filed on December 5, 1945, Miller’ S ap- 7 
- plications « on November 12, 1946, and the others between April 1 and | 
— 14, 1953... : 


The applications were re} jected on the eround that Executive Order | 
No. 5214 removed the land it atfected from the oueraaon of the Mineral : 


_ Leasing Act. oe, 
“This pelea that’ the lands applied for were eindeea from. most : | 
~ fortis: of appropriation by Executive:Order No. 5214. It is also.clear:. 

_ that.the order by its terms:left the withdrawn land open to mineral 
location for metalliferous minerals (see Seeeeon n later), The pare 
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dane Contend that the lands also remained subj ect. to leasing pursuant * : 


| to the Mineral Leasing . Act. 


| “act has been applied to Jands withdrawn under first and second form a - ss 


The Mineral Leasing Act-is applicable to some classes of withdrawn 7 
land and not to others. Section.1 of the act (30 U. S. C., 1952 ed., | 
_ Sec. 181) specifically brings lands within national forests under” the | 
provisions of the act and specifically excludes certain other lands | 


~ devoted to particular g governmental purposes or included within cer- - i 
_ tain: areas. eG naval reservation does not, fall” within the pers oo 


~ exclusions. . | | 
In addition to lands included within. national: forests, the: leasing 7 


_ reclamation withdrawals? and to-wildlife refuges. er: ie 
_ In an opinion dated September 30, 1921 (48 L. D. 459), ‘the Solieitor ae 
OE this. Department. held that a reservation of lands. of the United - 


States ‘ ox * from entry, location or other disposal under the laws of. 


- the United States,’ ‘pursuant to section 24. of the Federal. Water Power me 
et of June 10, 1920 (16 U.'S.-C., 1952 ed., ‘sec. 818), did not remove’ — 
_ the reserved lands from leasing under the Mineral Leasing Act. The es 


= opmion states: 


Neither a permit to pr ospect. for’ oil nor a lease. io extr act oil fo om ands awed : 


te the United States will secure to the permittee or lessee the right to finally — - - 


acquire: title to: the lands: included: in the permit or lease from the Government. . 
. Neither can be considered as. a location or selection which: will. become al. appr 0 bd 


“priation of public Jands. b Autees he oe eee ae | 
ae ee ee ee i i a oe roe oo 


wt right. to prospect, for oil ora: ‘contract for ‘the possession. of. il. lands is not — 
“for ‘the purpose of. acquiring title. to. the lands ‘and is. not included within the ° Be 
terms “entry, ‘location: or ‘sélection unless: falling within: ‘the: “phrase “or: other, oils 


“disposal” under the laws of the United States.’ P. 463. i; ae . as 


“an. consider ation of the foregoing views it must be concluded that the. a anting 7 } 2 
of a permit to pr ospect for oil or a: lease consequent thereon, not being :an act of - | 
alienation of. property or granting a divestiture of title is not; a eee of the 7 


_ land. in any proper sense. TP. 465. 1 


“Th Amerman v. u ackenzie, 48 L. D. 580 (1999), the a Departinent ie la. oe. 


that“ gy permit: under the leasing act is not an entry, or an appro- 


: - " priation of the land with a view to thet acquisition of tétle thereto. ** *” 7 


The Supreme Court of the United States has held that a withdrawal - | 
of lands “from settlement and.entry, or other form. of. appropriation” — ee 
was intended to. preserve the withdrawn lands from: private appropria- ae 





“tion. - Mason v: United States, 260 U, S. 545, 554-555. (1988)... 


° 948 CPR 1916: 19:F) Ri 9009.: 
343 CFR 192.9; 19 F. R. 9012, 


- 
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he oil said as lease j 1S not an appr opriation of the leased land in n the 
sense that it sets the land apart from any other use.. Such land is sub- 
ject to other disposition both as to the surface and as to other mineral 


a deposits i in the land. 30 U.S. C., 1952 ed., sec. 186; 43 CFR 191.7 (19. 


F.R.9009) ; Joseph £. MecClory et at., 50 L. D. 623 (1924) ; see also the 
act of August 18, 1954 (Public Law 585, 83d Cong.; 68 Stat. 708). 
~The limited natin of a mineral lease ad the fact that the issuance of 
mineral leases lies in the discretion of the Secretary led. the Department 
to adopt the view soon after the enactment of the Mineral Leasing Act 
that reserved areas are subject to leasing but that leases will not, be 
issued where the mineral development of the land might seriously i im- 
pair or destroy the purpose for which the lands have been dedicated. 
Martin. Wolfe, 4 49 L. D. 625 (1923) ; J. D. Melle et al., 50 ins D. 308, 310 - 
(1924). | : 
The decision appealed from, while recognizing the rule that j in gen- | 
eral withdrawn or reserved ands: are subject to leasing under the _ 
Mineral Leasing Act, held that the language of Executive Order No.. 
5214 withdrawing the land “for the exclusive. use and benefit of the 
United States Navy Department. for naval purposes * = = placed — 
these lands in a different category. | 
For several reasons the exact meaning of these words is not clear. 


In the first place, the withdrawal was faade under the authority ofthe 
act of June 25, 1910, as amended by the act of August 24, 1912 (43. 


| U~LS.C., 1952 ad., secs. 141, 142), which left the land open to mineral _ 
- location under the mining ia for metalliferous minerals, although 


_ the President could have withdrawn the lands from all forms of appro- | 


priation, including all mineral location, under his inherent authority. 
| United States v. Midwest Oil Company, 236 U.S. 459 (1915) ; 40 Op. 
Atty. Gen..73 (1941). Thus the withdrawal itself left the lands open 
to the use of others than the ‘Navy Department-for other than naval 
purposes. Furthermore, in a letter dated July 11, 1929, from the 
Secretary of the Navy to the Secretary of the Interior, which trans- 
mitted for the latter’s consideration a draft of what became Executive 
Order No. 5214, it was stated : 


It also appears that the Depar tment of the Interi ior has under consider ation an 
application to lease for fur farming under the authority contained in the Act of. 
July 3, 1926 (44 Stat., 821) a portion of Dolgoi Island. No objection is interposed 
_ by the. Navy Department to the private leasing of Dolgoi Island for the aforesaid 
_ purpose, provided the terms of the lease do not prevent actual naval pechpalion: in) 
case of- necessity. | 


7 This statement contemplating a ise on al ‘ot the re pr er 2 
_ for withdrawal, by the agency which drafted the executive order and 
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—* for whose benefit it. was cee een the words ‘ “exclusive use” are = =, 
not to be interpreted i in their most stringent, meaning. fag, He 
, . Finally, at the time Executive Order No. 5214 was oe section Aes | 
_ of the Mineral. Leasing. Act itself. speci ifically. prohibited 1 the leasing, Of 
—.. Jands included within military. and naval reservations. “AL Stat.: 437. oy 
2 ‘Section - as amended by. the act of tiegruc 8 8, 1946 (300. S. C, 1982 ed., aa? 


not oe ee on a list of lands aie from the: operation. of the Mineral ) - 
ae Leasing Act... Thus, at the time Executive Order No. 5214 was issued oe. 
. itwas unnecessary. to consider whether mineral leasing ‘should or ‘should. 7 


oe not be permitted. - on nee 


- . However, in view a the fact, that the order itself permitted metallif- a. 
24 oe mineral locations. under the mining laws and that the Navy: 
a Department’ did not consider a fur farm lease to be barred by the 
2 terms of the order it had drafted, I am of the opinion that the words 
ae “exclusive. ase” - should. not ‘be interpreted: as: ‘preventing mineral. leas- ea 
a ing Be othery wise permissible. - Accor ‘dingly, it is concluded that, Execu-. = 
tive Order No. 5214 did not exclude. the withdrawn land from the op-- 
_ eration of the Mineral Leasing Act after August: 8, 1946, and that. the Poe Te 
appell: ants’ applications : are to be judged by. the same standards : asare. 
mo applied to other. applications: for. withdrawn, lands which are subject, oe Se 
“ee leasing. | ae eae 
a - Weuselion S ‘application * w as filed 6 on. Decauber 5, 1945. At that time, Bt ae 
as has been stated above, lands withdrawn or ‘reserved for naval: pure a 
poses were barred from leasing under the provisions of the Mineral = 
- Leasing Act by. section: ae of. that. act. An application filed for land 
not ‘available for leasing | at. the. time it is filed must be rejected. ae 
Dd: Miller, 60.1. D.161 (1948) ; of. Mary E: Brown, 62. D. 107 (1955). oe 
_ The fact that land later becomes available for Jeasine does not vali- 
— date an application that was, filed. at a. time. when. the. land, was not. 
available for leasing. f d. ‘Therefore ity was = proper, to felect Teuscher 8 - 
“5 application. 7 | 2, 
The remaining gules were , filed after ae pireecirs of the — 
8 act of August 8, 1946, which omitted the. exclusion of lands reserved —- 
- or withdrawn for military or naval purposes from mineral leasing. — 
ee | However, even though the lands 1 may be subject to lease under fie 
ea provisions, ¢ of the Mineral Leasing Act: despite. the withdrawal, ‘such we 
ee leasing) 1s. diser retionary with the Depart tment.* 4 Tf the leasing. of land 
4 United’ States en rel. Rowpntaa v. Tokes- 101 F. 2a 248 peeee D. cm 1938) : Dunn. ae reer 


Ue  Tokes, 115 F. 2d 36 (App: D. C.,.1940), cert. ‘denied, 311 U.S: 698 (1940) : * United States 
. & rel. oem Ve at 148 I F. 2a 152, (App. D; Cn ave cert. denied, 820 U. See 801 a 
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| wo fs. May 81, 1955 | cr nee 
for oil and gas purposes. would interfere with the. use. of the land TOR? 
_ the purpose “for which it is reserved, it is proper to reject applications. — 
for such Jeases. George E. Kohler, ‘8r., et al., A-26412 (January 9, 
1953); Gerald W. Anderson, A-26297 (F ebruary 18, 1952) ; Vilas P. 
Sheldon, A-25927 (January 16,1951). * , 
Prior to ¢ any action having: bea taken on these epplicdions, the 
Navy. Department by its letter of : February 23, 1951 (supra), relin- 
quished its interest in the withdrawn lands. ate returned them to the 
7 jurisdiction of the Department. Consequently it would. not. now. be 
‘necessary to follow the usual practice of requesting the Navy,.1n whose 
interest the withdrawal was made, to state its views as to whether the - 
issuance of the leases would be'inconsistent with and materially inter- - 
fere with its use of the land. @ J. Emilio J. Lagomarsino, A-26588 - 
(January 19, 1953). 
Thus these applications were filed at a time when the land coe 
forswas:available for leasing and it was improper to reject them solely 
on the basis of the existence of Executive Order No. 5214. 7 
- This conclusion is inconsistent with that reached in DM iller, 60. 
T. D.. 161 (1948), where the Depar tment affirmed the re] jection of sev- 
eral applications for oil and eas leases covering lands included within. 
Executive Order No. 5214. Tt j is to be noted Miller’ S applications, in 
that case, were filed in 1945 and were subj ect to rejection, in any event, 
because the lands applied for were not, at the time of Ane , open to — 
Jeasing under the. Mineral Leasing ‘Ack. Furthermore, the decision 


did not consider in detail the extent and scope of the withdrawal. 


However, insofar as that decision stated that the withdrawal made by 
Executive Order No. 5214 would prevent the leasing of lands it af- 
- fected. as long as the withdrawal remained in effect, it is overruled. . 
Therefore, pursuant to the authority delegated to the Solicitor by 


the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 


EER: 6794), the decisions of the Acting Associate Director and of de | 
Associate Director are reversed, except as to Teuscher’ S application. . | 
Anchorage 010802, and the cases are remanded for. further: pro-_ 
ceedings consistent. with this decision. The Acting Associate Direc- 
tor’s decision is affirmed as to Teuscher’ S application. [See i aeacs : 
Ac on. following page oa | | 


Epxconp T. Farts, Deputy Solkctior. 2 


-§ The fact that Miller’s apaieetens were filed prior to. the Navy’s letter is dumnnteniar | 
because it was the 1946 amendment, not that letter. which made the lands available for 
leasing. -After the 1946 amendment, the land was available for leasing subject. to the 


obligation of the Dense anent to: ascertain. the Se de s views on the issuance of the leases 7 


applied: for. 
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"The names of the aonellan ts, the serial numbers and: dates of filing of their applications and the numbers - 
of their appeals are as follows: _— aa ; | 
| Appeal No. . le A Satieantt ae OS 2 Application. yoo Date of Filing | 


* AR27008. beeen See Noel Teischer - Pen iay G1 [1 en December 4, 1945. . 
poi o et ete le DD WVEMICE soe ose Seen os uae (CLMO0 cau eae ce at November 12, (1946 
) eNO aoa eee een ON LOS poe wenaats sssaae et, 2 wee 
. a eee iag eneateuent az, t OLLIUGS gent ccenen ee eee Le 
ue wate wat ae | Herbert 8. Fink. -..---------- 023782 ..-.n--2-5----5+- - April, 1953- me 
2 CREDA ees George F. *Muriford -- sopeauoae B05 ig Geceees ieeae LR eee _ Aprit L, 1953"! 
WEEE ae te, ee Rte Sena RE tps ee 
we SES i ae eee i. gE. Tie QUI OS. coaacmdaanceraons “April 4, ‘19537 
eae Rate ge oe ia beg 3 of SP ws: FORD Be boas ke eager nee 7 
— | AH27192__-..----+---- D. Millers 52827 cae 011195. -..2....:----+--. “November 12, 1946. 


+T hese applications were not listed in the Acting Associate Director’s decision of. August 30,: 1954, ; 
: although they were clearly: listed in the respective applidants’ appeals to the Director. The omis-. 


.- sion was apparently due. to the fact that the case files on these applications were. not transi itted to . : . 


a the Director with. the appeals. ‘This decision. covers these applications. 
PARTIAL, ASSIGNMENT OF OIL AND GAS LEASES IN ‘EXTENDED “I 
. TERM | Dy : 


oi and Gas. Leases: Assignments, or. _‘Transfers—Oil and Gas Leases: a 
_ Extensions oo sige ee | | _ 


A partial assignment of a ‘ease made during ae period: of the single: year z ees 


extension provided for in section 17 of the act of August 8, 1946 (60 Stat. ~ 
955), and prior to. the act of July 29, 1954, is valid. uae 


Oil and Gas Leases: Assignments or Transfers—Oil and Gas Tees: : 


Extensions — | | | 
2h separate lease created by aD Sésigatient of part. of the acreage in a ‘Tease. 
pursuant to the pr ovisions. of the act of July. 29, 1954 (68 Stat. 585; 30 | 
_U.S..C., Supp., sec. 187 (a) ), where the lease is in its extended term by rea- 
e. son of any provision of the Mineral Leasing ‘Act, as amended, is not. limited 
~ to the 2-year extension prior. to the production of oil and gas in paying 


“quantities resulting from such assignment. if, were it not for the a ee 


| the oe lease would have continued ieee without such. production... 
M-36278 oy he a c 7 - ee ; [ hee 7 “Max 31, 1985. 


) To THE. sae OF. THE , INTERIOR. 

~The Superior Oil Company has asked the following questions which 

are pertinent to leases held by it: | 
(2) Are partial assignments of tae in than éxtended term, pur- 
~ suant to an application for a single 5- year. extension under the act of 
August 8,.1946 and which were emiaie ‘PHor: to the act of J ie 29, 1954, 
valid or invalid? 7 . 
(2) Isa ae assignment of 1 a. lease. under ene 192. 1d (b) 
of 48-CFR-valid for a period of only 2 years, or is the term of the 
Tease segregated by such partial assignment coexistent with the term 


. of the base ® lease, but oo not less than two ro years? sie. 
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‘The fir st pyuesten: involves a construction of section 30 (a) added 
by. the act of August 8, 1946 (60 Stat. 955), in its relation to the 
5-year lease extension provision of section 17 of the eo Leasing 
; meh as amended by that act. | 7 | 3 
| ~ Section 30 (a) provides that any oil or gas. oe may 718 assigned. or 
subléased, as to all or part of the acreage included therein subject” 
to° approval by the Secretary, who may disapprove only for reasons 
stated in that section. It also provides that any partial assignment: 


- shall segregate the assigned and retained portions “and such segre- — - | 


gated leases shall continue in full force and effect for the primary term 
of the original lease; but for not less than two years after the date of | 
discovery of oil or gas in paying quantities upon any other opr eented 

: portion of the lands originally subject to such lease.” 7 
_. §Special provision is made for the assignment and extension of parts 
of the leases where the original lease is in its extended term because 
-of:production. The 1946-act-also amended section 17 of the Mineral 
Leasing Act to provide, so far as material here, that the holder of a 


noncompetitive. lease shall be entitled toa 5- -year extension of his a 
_ lease if on the expiration of its primary ‘term the land is not withdrawn 7 


_ nor within the known geological structure of a producing. oil and gas - 
‘ field. | 
ane Without the above: aoted iieanes and the ather ity Secale 
granted to assign a lease in its extended term because of pr oduction, | 
there would be no doubt that a partial assignment of a lease in its _ 
5-year extended term is valid. Section 80 (a) provides that any lease 


may be assigned in whole or in part. Section 17 grants as an absolute | . 


_ right under the conditions stated the right to a 5-year extension. The | 
: ‘question then is whether the reference to the primary term of a lease- 


in the quoted extract from section 30 (a) and the specific authority 
to assign a lease extended under another provision of the act, limit 


-the right to-assign part of a lease not in its extended term panies of | 
production to the period covered by the pr “aie term. (“primary teri m” - 
~as used in the act is the initial 5-year term). | 
It is an established rule of statutory const uction that all material 
parts of a statute must be considered together. It-is also permissible — 
_ to consider the prior legislation that has been amended and the pur- | 


= poses to be served by the amendment in that connection. Section 30 


_ of the original Mineral Leasing Act of February 25, 1920 (41 Stat. 487; 
30:U. 8. C. sec. 187), provided that no lease should: be assigned or 


sublet without the consent of the Secretary of the Interior. Section 


80 Me) as added a igure 8, 1946 epee aUehOr ized the assignment : 
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of any lease and in 1 terms lihtited the ‘authority of the Secretary io 
- disapprove such an assig onient, to certain’ specified reasons.’ These — 
_ ¥easons did not’ include’ “the. authority to. disapprove. an. assignment 


8 ‘becatise ¢ a lease» was-in its extended term. Therefore, unless there.is 


°S fe something to. the contrary In the 1946 ‘act; thére-is -no- prohibition — 


- ‘against assigning a’ lease-in’ its 5-year: statutory: extended’ term: ... "Fhe 7 


_ above-quoted provision has two purposes (2) to declare the: assigned — . 
‘and retained portions. of a lease to be’ separate leases and: (2) to. pro- 


wide for a minimum. extension, of one: or more. portions. (or. leases). ifa 


ee ‘discovery 1 1s made on ‘another’ portion: of: the original lease, whether — 


the’ assigned or’ ‘the retained portion. © The ‘first purpose: obviously : 
does not. affect the right to-assign. ~The second. relates only to the 


co “period that any ‘of the separate leasés 1 may continue in force... It. is... a 


clear that any such. lease : may continue fora minimum of 2. years thee 
‘and. that it may continue for the remainder: of the primary : term. even eo 


3 af more than 2 years remain. in the: primary’ term.» 
Tt can hardly be said’ that: continuance ‘of any. portion: of the: devise 


_ ‘aster discovery ‘ “SO long” as oil. or gas is ‘produced’ in ‘paying quan- - 


: tities” j is prevented: by the limitation to the “remainder of the primary > 


~. term but not-less than'tivo: “years.” . ‘Fo say that it:does prevent such 


‘continuance would: be to defeat, as to all. leases: assigned before dis- 


ag _ covery, the very purpose of the law, which is to encourage the develop-’ oe 


| ‘ment of oil and. gas.” “Yet if the. language: “shall continue i in full force “ _ 


| . cand: ‘effect for the: primary term of the original lease, but for not less _ 
‘than two years” etc., 1S limited to its literal: meaning the Jease would 


e : ° ‘not. be entitled: to any extension ‘but. would ‘become: simply a. lease. 4. 
Ah ‘for. aterm of years. If: the language does’ not have: that: limited’ effect er. 


At is subject’ to the construction: that. its: purpose: is broader than a - 


: literal reading would give to it. “It is no more: unreasonable to say ae 
that a strict construction of the restrictive language would prevent | 


oo < “an. extension of an. assigned portion ‘ofa lease: “for so. long: ‘as:oilior 
as gas is produced” than to say that it would prevent a lease in its 5-year. | 
extended term from continuing for the remainder ot that term if that 


remainder is for more than 2 a after the date: va ‘the Le a 


2 assignment. — 


| ~The 1946 act -al88. cisions provides that assignments 1 andes: sec- - 
_ Aion 30° (a) may be-made of parts of-leases that-are in their extended: 
- term ‘because of production: and any ‘undeveloped’ part. shall. continue 


_ for-2- years, after assignment. “and so long thereafter as: oil-or: ‘gas is — . 


| ‘produced: ‘In ‘paying: quantities. Tt. has’ been» ‘Ssuiggested that ‘this — 
. _ express authority to: assign: negatives the: right: to assign: leases: which 7 ae 
os * are’ in. their: extended: term n, becatase of other Dor sions: of the act: ° Tt es 
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1s trie that Congr ess on July 29, 1954, saw fit tos So amend this provi- 
sion as to clearly make it applicable to assignments of parts of leases 
which were in their extended term because of any provision of the act. 
‘Tt is not believed that.either the authority in the 1946 act. to assign 
parts of leases extended by production or the 1954 amendment is evi- 
_ dence of any intent not to permit the assignment of leases.extended for 
5 years under the provisions of section 17 of the act, as amended... A 
consideration of the law as it stood before. its amnendiient in’ 1946 
shows that at. that.time a lease that was in its extended term because 
of production could be. extended. only so long. as oll or gas. was being 
| produced i in paying quantities or for periods equivalent to the : suspen- 
sion of prospecting, drilling, or production or of operations and /pro- 
duction. This means that if an undeveloped portion of a lease that — 
was extended because of production were assigned (the producing 
part being: retained), it would automatically terminate unless -_pros- 
pecting or drilling operations were suspended’ and if they were,” it 
- would terminate immediately upon the resumption of such operations. 
‘Thus, it was clearly necessary, in order to permit such partial assign- 


. ments of undeveloped lands to have practical effect to provide) for the - 


se necessary extension of such leases. | 
The 1954 amendment to section 30 (a) had a . different purpose than 


aor permit the assignment of leases. extended by all other extension — 


_ provisions. of the act than where the lease was in its extended term 

because of production. Although the 1946 act contained several | 
: liberal extension provisions in addition to the ones mentioned above, | 

- some were found inadequate in practice. The purpose of the 1954 | 
: act was to remove any doubt as to the right to an extension where such : 
a doubt existed and to provide additional extensions where equitable | 
consider ations warranted them but the existing law did not provide : 

for them: | 

In sum, the pert mission in section 30 (a) to: assion and the grant | 


in section 17 of a 5 -year extension are so all-inclusive that it is not to 


7 be presumed that language susceptible of other meanings and which 

does not, In terms, forbid assignments was used with that. purpose. or 
that it ie that effect. 

_ The second question deals ths the above- mentioned 1954 amend- 

ment which reads : | 


__ Assignments under. this section may "also be made of parts’ of leases. which 7 


a are in‘their extended: term’ because of any provision of this Act... The. segregated 


lease’ ‘of any undevéloped lands shall continue in full force and effect for ‘two 
years and so long thereafter as oil or gas is’ produced: in paying “quantities. 


and the regulations thereunder, 43 CFR 192. 144 (b). 
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The specific question is: 


| Is a partial assignment of. a: lease ander: section 192. 2144 Lb) | of 43 OFR valid | 
for a period of only two years, or. is the term of the lease segregated by such. : 
partial assignment, co- -existent with the. term of the base lease, put for. not. . 
less than two years? pea . 
As was. pointed out, the 1946: act provided for; a minimum. extension ; 
_. of 2-yéars::” When-it came to. leases in. their‘extended term because, of 
B production. that minimum also became the maximum. ‘Since the - 
1946 act expressly. provided for the’ assignment of: leases 3 in their ex- 
tended term because of production and did not similarly provide for 
the extension of leases in their extended term for other reasons, some 
doubt arose’as to whether assignments could be made of the latter 


types of leases. | “There > were, at that time, other enlor. apparent de: a8 


fects in the law. As already indicated, the bill which became the — 
1954 act considered generally was. clearly: intended to remedy those — 


oy ‘defects and to liberalize the law in its operation | in favor of: lessees 7 


eo. of. the United States. It contains provisions for the relief of lessees in ioe 


a variety. of ‘situations including, but not limited to, (1) & provision. 


— a in section 17 to prevent | certain leases in their extended term because wy Par 
A OF production. ‘from terminating immediately upon the cessation of 


' production, (2) .a provision in the same section to insure a lessee who 


PE a io applies for a. 5-year extension of the primary term, a 2-year extension = 
os us. as to any portion of the lease which was not entitled to the 5-year eX- 
tension becaiise the lands were then within the known geologic: struc- 


- ture of a ‘producing oil or gas field and (3). giving an additional 1-_ 


- year: extension. toa lease ‘that had been previously extended because -- 


| of) payment. ‘of compensatory. royalty where such payment was. dis. | 
continued’ for any reason. The: report: ‘of this: Department on the 
- ‘proposed legislation. which was quoted i in full in the: reports on the 


bill is to the effect that the whole’ purpose of the. legislation was to- ; 


grant. additional rights to: lessees.” These: “were: granted ° either, be- — 


-. cause under the construction that had been given to the then existing 


law, leases had been canceled under ‘conditions that were inequitable aes 


to the lessees, or because of reasonable doubt as to the meaning of 7 
other provisions, other leases might be placed in jeopardy. | 
In the circumstances, it is my opinion that the legislation should be 
liberally construed. It should certainly not be so construed as to effect 
the repeal of any substantial right granted elsewhere in the act which 
it.amended in the absence of any evidence of such an intent on the 
“part of Congress. So considered, the 2-year period would be the 
_ minimum in all cases, but i In some cases it t would also be the maximum. 
< period of extension, - & pore 
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As was stated in eet Gee the first question Soe in’ this 
opinion, the grant of a 5-year extension of the primary term of a lease 
is an absolute grant upon the conditions stated in the law. If Iam 
correct in the conclusion that a lease so extended could be assigned i in 
part before the enactment of the 1954 amendment, the assigned and 
retained portions of such a lease would have continued for the re- 
mainder of the extended term. Without the 1954 amendment, such an 
assigtiment, if made today, would «not: prevent. the. segregated leases 
from continuing until the end of the 5-year extended period “and so 
long thereafter as oil or gas is produced in paying quantities.” For, 
without that amendment the law in this respect is the same now as 
it was previously. The amendment does not purport to repeal the 
5-year extension clause. nor the clause permitting the assignment of 
any lease in whole or in part. If it repeals either it does so by implica- 
tion. _Repeals by implication are not favored and if any other con- 


struction is reasonably possible it should:be adopted. This principle | : 


is axiomatic. As has been shown the 1954 act was primarily cura- 
tive. The provision under. consideration i isa part of that act and there 
is nothing in the history of the act that indicates that it was intended 


to be punitive as it would be if literally construed. For example, the 


Committee reports show that the intent was to permit of assignments 
of leases in their extended terms under any provisions of the act and 
the granting of a 2-year extension could well have been merely inci- © 
dentally to. conform it to other provisions of the act that. was being 
_ amended. ‘he 2-year extension previously gr ranted to leases in their 
— extended terms because of production was largess and the apparent 

intent was to grant the same additional right: in a number of situa- 
tions without particular thought of its. application to the various 
types of extensions and. certainly - with no intent to. penalize the 
assignor or assignees. 

_It might be argued that Congr ess Fer tiie a HaeatOR on 
| the extension solely because it was an additional grant but there is 
no evidence of any such intent and such a construction would be in- 
consistent. with the tenor of all other provisions of the act. Since a 
lease which had received a 5-year extension of its primary term could 
have been split into segregated leases by partial assignment without 
additional extension prior to the 1954 amendment, it. did ‘not require 
| the amendment to insure its continuance for the remainder of the 5- 
year extension. Unless the amendment took away that right by re- 
. oe the substantive law. to the extent basaaass to. do | SO. the. Hen 


sae pte 
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at nee still remains. ie than 9 years, sof the b- year extension on. nthe. a 


date of the partial, agsignment. . 
In this view of the law I Sonslude that partial assignments of ieee : 


. ade prior to the act. of July 29, 1954, when the leases were in their . 


| : extended. terms: pursuant to an application for a single 5-year exten- | 
gion are valid, and that a partial assignment of : a. lease pursuant to 43° 
CFR 199.144 ( b) does not: limit the life of the lease as to’ the unde- 


3 veloped portion i in the. absence. of production. to: 2 years: if the original a 


: lease up to the date of assignment, had a » longer, period. of life. 


ad Rewer Anats10xo, : 
ee ky Solicitor. a 


ar aie {eR RARER? on 7 
crear aes : : | Decided Tune S 1956 


Indian Lands: Descent and Distribution : Wills = ee 
; ~ Where the testamentary capacity. of: the: testatrix: is, attacked, said the exidence 2 


concerning: her competency is conflicting, and her. competency is supported - 

by the testimony of the scrivener. and the two witnesses to the will and the 
-.. facet that. the terms of the will were not unnatural, no sufficient. basis exists 
ee for disapproval by. the. Seer etary. of. the. Interior. in» the | exercise of his 


c administrative discr etion under applicable statutes. 
| “APPEAL FROM THE SUPERINTENDENT OF THE osage INDIAN AGENCY oS 7 


Wesley Bearskin, eres Charity Ware. Bearskin Quinton, Mil- om 


: decd Bearskin Branson, and Gladys Bearskin: Reppell, by their attor- 


e ney F. W. Files, and: Paul A. Comstock, executor named: in. the last 


- will and testament of the decedent, have appealed: to. the Commissioner he Te 
of Indian Affairs from a. decision of the: Superintendent’ of the, Osage ~ 


‘Indian Agency dated August 12, 1954, disapproving the last will and 2 


testament of Rose Logan Bearskin, deceased | Osage allottee. No. 645. 


For administrative reasons the Commissioner of Indian Affairs has. ' 
referred this ae directly to the. Beerslary.o of the Interior for aS 


a action. 1 eos | 
The testatrix seas on. n Avigrist 1 15, 1953, a eas of Pawnucka. Okla. acre 


ae leaving an estate. consisting of Osage headright interests, trust 


35, funds.in the Treasury of the United States, surplus: funds in the: cuS- 


“ _tody' of the Superintendent, and: certain real. estate, in. Osage. County, 


1 The regulations (25 CFR 83. 14) provide for an rpent oun the Superintendent’ 8 ‘action 
to the: Commissioner of indian Aitatrs,’ and for a further appeal. to the. Secretary of the 


Tn terior.. 


a = 29 Vestn prii@eme? C0 So gag 
| Se oe eae, June 6, 1955 a 
~~-Qllahoma.’ “She left’ § sur rviving as’ her. sole. heirs ab law; her: husband, 
a brother, sister, and the daughter of a pr edeceased: brother, each en- 
titled, in the ibeancs: of her will, to‘inherit an interest in the estate. 
| “Under the terms of her will. the testatrix. devised her estate to her 
husband: Theodore Li, Bearskin, with the exception. of 10-dollar be- 
quests to her brother,.sister, and ‘five nieces and: nephews. The will ; 
~ WAS: ‘prepar ecl. by. Paul A. ‘Comstock, an attorney of Pawhuska, Okla- 
homa. Mr. Jesse J. Worton, Jr.; attorney for Joan. Logan. Hinkle, 
decedent’s niece, and: Messrs. Tillman & Tillman, attor nleys- for Oscar | 
and Mary D: Logan, brother and sister of the decedent, contested. the 


approval of the will at the. hear ing-held before the Field Solicitor,. 


Pawhuska, Oklahoma, on. October 1 vend 2, and November 20,1953, om ~ 
the srounds that the testatrix:lacked: testamentary: capacity; that the — 
will was not executed in accordance with the laws of the State of Okla- 
homa; that the will was the-result of undue influence exerted by the 

‘husband, and that the decedent could not have intended that. her Osage: | 

oe PR operty. pass to non-Osage Indians, such. as ‘may. be - case if her 
“will ‘be‘approved? | | 

-. Evidence tending to suppor t the contestants? charges: was 3 intr oduced, 

| es is to the effect that the testatrix since her marriage to Theodore L. 
Bearskin did not visit her: brother, sister, or ptligr members of her 

family as heretofore; that she was. under guardianship from June 18,, 
1946 to August 4, 1949: that she did not know the extent or value of | 
her property, and that cli was of unsound mind. The testimony also. 

indicates that the testatrix was very close to her husband; that: they 

were: seldom. seen apart and traveled together most of the hie. The 
 eviderige- fails to. prove “that any actual or. attempted influence was: 
_ exerted. on the testatrix with respect: to the making of. the will or that; 
it was not her free act and deed: Undue influence necessary to invali- 

— date a will must operate to the extent of substituting the will. of 
another for that of the testatrix. Zn re Cook’s Estate, 175 Pac. 507 
(Okla., ; 1918). Decedent’s husband was present in their home when: 

the will was executed and may | have been in a position to exert influence. 

on the testatrix, but convincing ‘proof that he actually did is lacking. 
In further support of the lack of testamentary capacity of the. 

-testatrix , opinion evidence was offered by the testatrix’s brother, sister, : 

nieces: anc other. witnesses,- thatthe testatrix drank and seemed to care. 
only, for the company of her husband, . The value and ‘weight to be: 


2 The decedent and her ere were murdered on the morning of Auda 15, 1953, their- 
bodies being found on the. Okesa Road about 7 or 8 miles east and north of Pawhuska,, 


' Oklahoma: *-The question as to whether the decedent died first or survived her husband is: 


not an issue’ in these a alae 
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ae * apoordéa opinion: sevidenes of: a layman i is epororned by: es preceding 


5 ae testimony on which that opinion is based. In‘ this case ‘the ante 





testimony generally’ covered matters: previously referred to oS - 
we alone would be insufficient to establish testamentary incapacity, (9° 
“The conclusion. of such’ witnesses that the testatrix’ lacked. mantal Gens 

| capacity to execute a “will i is not: convincing. ~The testimony: of the. 
_serivener, and the two witnesses to her will, is clear and positive: that | 


_ the testatrix was ‘of sound. mind and. disposing: memory, and is suffi: 
cient to overcome the opinion testimony’ of: the laymen. 1 in. this: case. 


ident - 


All that-is required with respect: to testamentary capacity in the — fe 
“ State of Oklahoma 3 is that the testatrix: know the value and the extent. 


of her property, and the nature-and objects of her bounty, and that she 
knows and. understands the nature of her acts.” Inve Fletcher's Estate, 
269 P. 2d 349° (Okla., 1954). “Ample evidence is presented that.the 
| testatrix knew. the value! and extent of. her ‘property, and the. nature 
and objects of her bounty. - | 
The Superintendent disapproved a decedent’ will. on n Agast 12, 
. 1954, for the following reasons : | 
* * * for the reason that under certain contingencies, if established in pro- 


| hate court, it would result: in giving practically ‘the entire estate to heirs of 
Wesley Bearskin, deceased, who was the father of Theodore Bearskin, ‘the ‘hus- - 


band ‘of the testatrix, a result which I considered: could not. have been intended 


by the testatrix, and I believe. this'a proper case for the. exercise. of. the discre- 
tion of the Secretary. of the Interior to prevent a disposition of: an ‘Osage estate 


ms contrary to all pr obable intention and desire of the testatrix. 


In. the light of the whole record it is determined that Rose. Logan 
Bearskin, on June 20, 1951, possessed. testamentary capacity to make 
the will; that: its execution complied with the laws of the State of 
Oklahoma and that. she was free. from. undue influence, fraud, or 
coercion. . The fact. alone that the testatrix did not. shane: her will 
-from the time of its execution to, her death, clearly indicates. that she_ 
‘was satisfied with its provisions. The facts and circumstances sur- — 
rounding. the death: of the testatrix. and of her ‘husband, and. the 


_.. devolution of the title: to her. property under the. will are not. sufi- 


‘cient to warrant: ‘disapproval. of the. will by the Secretary. of. the. In- . 


terior in. the: exer cise, >of his administrative: discretion, under. the ap- a 


plicable statutes. be 
.. Accordingly, ve acon of the S Superintaident of ie One Indian : 


ca Agency. dated August 12,1954, disapproving the. last -will-and. testa- - 


ment of. the decedent, dated Tune. 20, 1951, is s hereby. reversed and oe a 


= fhe will i is » APPFoYeG. ee ee 
: ee eee Fi fen eae 
+ Acting Seoretary of the LT; nterion. 


: vu. 2D GOVERNMENT PRINTING. OFFICE: 1958 | - 
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‘Contracts: Specications 


ore was to be- performed, and: expressly requiring ‘plaster to be: three- 
fourths of an inch: ‘thick,: the contractor was. required to apply plaster “@x- 
ceeding twice the Specified thickness in a considerable area, and to do an 
excessive amount of shimming, the contractor was entitled to an equitable 
adjustment for the extra work. 


Contracts: Protests: _ as oe 


A . contracting officer, waives the requirement of ‘timely protest by ‘consider- 
ing a claim on the merits, 


seach Specifications a | eS | | 
When ambiguity . of a phrase in: the specifications 1 was due to its position | in 


the sentence. and. such ambiguity. was clarified by other provisions in the a 


* same paragraph and by information received by the contractor from. the 
_ contracting officer prior to the submission of the bid,.a claim for extra , 
~ work based on the panes should be rejected, 


BOARD OF CONTRACT APPEALS 


if J . Willson, of Dawley: California, filed . an ea dated 
| "Oiober 16,1953, from. the findings of fact and decision of the con- 


- tracting officer, dated September 4,.1953,. but forwarded to the con- 


tractor by registered mail on September 17, 1953. The decision. de~ 
nied three claims totaling $4,502.63, arising out of construction work 


under Contract No. 14-06-D-59. . Each of these claims will be a —s 


| rately considered. 
| The contract (U. s. Standard. Form. No. 23, oR ovied Aon 3, 1942). 
| provided for the completion of concrete, sxohitectural aie and_ 
plumbing for the Davis Dam and Power Plant under Schedule No. 1 
of Specifications No. DC-3723, Davis Dam aE rele Arizona-N evada, — 
Bureau of Sen 


* Cram No, ae, 


This claim is Hoi additional’ sabe ston in - ie: amount of 
$3,763.28 for extra plaster work including shimming to align plaster 
casing properly. This amount represents. 85% of $4,427.39, which 
is what the contractor’ Ss subcontractor ee as extra pps ae 
tion for this work. | 
The plaster ore | is. covered by Item No. 23 of Schedule No. 1 
| which calls for applying 1,7 00 square yards of 3-coat plaster at $10.22 
per square yard. ‘The methods and materials to be employed in 
-852986—55-——1 | i a aa. or). €2 TDs, No: 6 
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| ' olaseactan are. , prescribed § in 1 detail i in » Paragraph’ st of the ee — 


tions, and among the provisions in this paragraph | are requirements — ay 


- that metal laths: shall be installed “so as to provide ‘a space of ap- 


| proximately 4 of an inch between the metal lath and the face of the : : : _ F 


concrete for a plaster key,” and that the finish coat of plaster shall be - 


- applied so that the finished surface will be true to line. es | 


fe Yr of the specifications also contains a provision, as. follows: 


doe _ Except where: otherwise shown on 2 the drawings, | the. plaster shall be 
-% of an ineh thick. a a a nee ; 


“The contractor allege that the work which hea was. 5 required: io as ee 


= ae was not covered by the specifications, and that the specifica . back 
tions themselves were misleading. He points out that, although” ms 


| ~ Drawing: 351-D-17 85, which includes a typical detail of plaster at 
expansion joint, none the ‘metal plaster casing tight against the . 
_ embedded metal tubing, it was found i in doing the work that the em- - 


: bedded metal tubing at the expansion joints varied from one end to. 


.the other.and on each side of the expansion joint as much as one inch. 
~The result was, he contends, that in order.to make a reasonable plane » 
~ of the finished plaster surface it was necessary to shim out the plas- 
ter trim to an excessive extent, and since it could not be attached ‘di- 

‘rectly tothe tubing, every piece had to. be aligned individually and. 

then'all the pieces ‘on one wall had to be aligned. In addition to the. | 
- éxtra- expense of applying the casing and bead, the contractor com-- 

-plains:of the additional thickness: of. plaster necessitated by varia- 
- “tions inthe concrete, particularly -i in the. governor: gallery, where the 

- plaster had to be 2 inches thick to correct a misalignment: in the EON - 
ernor gallery walls: ; | 
4° In his decision of September 4, 1958, the contracting officer made 

“the following finding: . a | _ a e 


_ Records in thie project office show that some of the plaster actually placed was 
less’ ‘than 34 ofan inch thick, while: approximately ‘100°‘square yards of the 
plaster exceeded % of an inch in thickness.. This amount that exceeded the, 
specified thickness | was less than 6. percent of the. total area. of 1,738 :square _ 
- yards. placed. The records :also show: ‘that in the area where the thickness of 


UE plaster was greater than. bs inch, the thickness reached. a maximum of 24% inches _ 


- “in one small area on the downstream wall of the governor gallery at the expan- 
= ‘sion joint. between: the: “gH and. “9” lines. --The only. other place where the plaster cs 


| = reached 2 inches in thickness was the perimeter of the fire hose and service cabinet. a 
on the downstream wall of the. governor gallery in ‘Unit. 5. Except for these two. a 


4 locations, the maximum thickness. of Plaster. 5 was ass inches, featheting out to Sh * -? 
inch, ; ; . 


| eogemior gallery ‘were not. misaligned as. claimed by the contractor, es 
= he conceded that there were: “Ssola ted locations where portions . oe 


bs ATO the sontrecting! offigar held that ae concrete walls of the : jae 
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walls desu fen a true line due to siupiacemint of the fora: 


- during placement of the concrete walls,” and that this was “the reason 


_ for the extra thickness of plaster.” However, he concluded that the | 
area affected as well as the displacement were “normal for work of 
this nature.” (Findings, par. 6.). Similarly, while the contracting 


officer conceded that the rough concrete walls were uneven, he pointed 


. out that the walls were fully exposed to view prior to bidding, and con- | 
cluded. that. the contractor should. have foreseen that “in. order to 


pr ovide a true finished surface, variations fr om the 84-inch plaster 


_ thickness noted in the specifications were certain to occur,” (Findings, 
par. 7) and that “a certain amount of shimming should have been 
expected as this is nor mally required to firmly attach straight and. 
true casings and other trim to the uneven a surtaces of formed concrete. - 
(Findings, par. 8.) _ ef Nia, SF i: PRE a | 
It is significant that eoenene a in Ns Percayes ee the nivel at 
officer deny the contention of the contractor that Drawing No. 351-D- 
1785 shows the metal plaster casings to be placed tight against theem- | 
— bedded.metal tubing and the tubing to be evenly aligned. Indeed, it is - 
apparent that the contracting officer’s findings support 1D pencil the 
contentions of the contractor but seek to minimize them by declaring 
the extra work to be not unusual, or unexpected, or by avoiding the 
use of such damaging adjectives as misaligned. But actually the differ- 
ence between the work called for by the specifications and the work 
‘which the contractor was required to perform is so substantial that 
the specifications must be regarded as defective and misleading. While 
even the contractor concedes that a certain amount of shimming is a 
trade practice, he could not comply with the requirements of the 
_ specifications. Under a specification which definitely stated that the 
plaster was to be three-fourths of an inch thick, rather than approwi- 
mately three-fourths of an inch thick, the contractor could not be 
required to apply plaster which in considerable.areas exceeded: twice 
that thickness. No trade practice could justity such a marked aut 
ture from the specifications. . 
_. It is apparent that the cost of: the: plastering, whigh was no. less | 
than $10.22 a square yard, was not negligible, and that the cost. of 


ie _ applying plaster of extra thickness must eritail considerable additional | ; 


expense for the contractor. It is not a valid excuse for the contracting 
officer to argue that the concrete walls were exposed; and hence that — 
the contractor must have been aware of actual conditions. The con- 


tractor was governed by the terms of. the specifications, rather than _ 


by the condition of the walls. These conditions were as well known, 
- moreover, to the contracting officer as to the contractor, and he should 
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- have: prepared specifications which reflected the true requirements . | oe 


of the job. = ors te ae by ee Sela hte a aetg, hy, Seas 


a Although: the contracting offices eed thie Sinan ef the contac . : . 
oe tor on the merits; he also attempted to:buttress his position by making 
_ a finding that:the contractor failed to file a timely protest against the 


: extra work as required by: Paragraph 12. of the specifications, It. has 


been held, however, that a contracting officer waives the requirement.of — ie | | 
-. timely ‘protest by considering a:claim onthe merits, and the Board = 
must hold that.a contracting officer cannot both do this and invoke the Pra 


a procedural requirement. ‘The fact: that he has. considered the. claim. 


s on'the merits indicates that the: information relevant to:the adj udica- oe 


tion of the claim is available: to: him, and. os i ueeneaon of ‘the: i 


ie : procedural requirement, ‘thus: fails. 


- Moreover, the record shows’ that. the’ contrantor dia ree to the a 


Acting Constriction Engineer on the project, who considered and ‘re- 


| jected the claim.: ‘The:contractor explains that. he wrote -to'the Con-~ 

struction Engineer rather than:to the contracting officer because the - 
_. former chided: him with bothering: the latter too much. with his com- 
plaints. It may be that the construction engineer did not-intend this - 


- monition to extend to such formal requirements as protests but, if S0, - 


he did not make his intention clear, and in the circumstances the Board 
must hold that. the protest,.to the construction: engineer was sufficient. ze 
‘In any event, it was the duty of the construction engineer, once he 


had received. the protest, to forward it to the contracting officer: rather 


than to undertake to decide it. himself... ‘Under the circumstances pre- 
sented by this appeal, which include a showing that, the contracting of- 
ficer-had filed: a, ED otre with the construction pecan. his ae were 
protected. | 

The decision of the sontrasting ‘ofligae ath eae to 5 Clan No. A | 
is reversed. ” However, the evidence before the Board is. insufficient. to 


ae enable it: to determine ‘whether the amount claimed by the contractor © 
should be allowed in full. The claim is, therefore, remanded to the 
os contracting officer with the direction to enter an appropriate change 


- order covering the extra work: and material for which the contractor is . 


entitled to additional compensation. Ifthe change order is not satis- 
_ factory to the contractor, the Board will entertain a further appeal. 


_ In-such event, a record adequate to: poe the Cee of a -determi- o 
nation should be submitted. ic ane es ; r- 


7 eer: Gonsiricttan Spmibiia: fie ¥. United ‘prates, 98 ct Cl. 434, 461-462 Be 
(1943) ; Callahan Construction Co. V. United States, 91 Ct. Cl. 588, 610-611 (1940) ; ‘ 

. Charles Thompson: et al. v. United: States; 91' Ct. Cl. 166, 179° (1940). - ’ Also’ see Branch 
_ Banking & Trust. Co.; et at. v. United States, 120. Ct. Cl. 72, 87-91 Sah ser, McGlone ¥. ; 
United eee 96 3 Ct. cl. 507, 540 (1942). . . 
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Cram No. 2 


| ‘Under Paragraph | O5 (a) of the specifications the Cae was | 
required to furnish to the contractor various materials, including ce- 
ment, pozzolan, metal lath, and pipe, which were to become part of the — 
completed construction work. eae 25 vp) of the ae , 

contained the provision : | | 


The contractor will be charged t for any materials a lost or annie! beyond: repair 
atter delivery, or for any materials not incorporated in the work and: not re- 


turned, the same amounts that the material cost. the Government at the point 


of delivery to the contractor or amounts ‘equal to replacement costs to the Gov- 
ernment at the point of delivery to the contractor, whichever is higher. * * * 
The above amounts will include a reasonable charge for Government warehousing - 
and. handling. 7 | 

~ Pursuant to these provisions s the contracting officer found that the 
following materials, totaling in value $260.51 furnished to the con- 
— tractor had not been. installed but had not been returned 1 to the | 

Government : 


Description . 3 = Quantity Unit Amount. 





Cement, Siti So oe Seen 17494 Sack ..------..--.. $217.70 
Cement, da 4:11 5] 2 | Gee ea acer nn ag 4 781 Ub___-.------------ 13. 47 
-, Lath, Metal pide. 277 X 96" n-nonane nn eae i 13% Sheet..:..-.... rensabet 5. 40 
. Pipe, Be en heh Pn eer erere nee ek emcee ee ete aeaee sate a2 Wh en oe 986 
Sibtota ls kos eosin St Se ce Ne ee ET Oe ke. apa gg 
Plus. 10% Warehoiise ee ae asian eg ar cect ar ea ats 3. --- 23.68 
‘Total --------------— ioe poossossoees OE eae, UME, PER eM ce OE EOCENE EL E> al 


So far as the parent is souecrned, the contractor stacks the count: _ 


on the ground that the tally board which was used for keeping track 

_ of the batches of cement was inefficiently. operated by a Mexican 
laborer who could barely speak English, and that insofar as the 
count depended on keeping track of the empty cement bags, many 
of the bags were stuffed into drums with mortar, and mixing water 
poured on them. The contracting officer now pone dee that this hap- 
_ pened to some of the empty cement bags: but insists that this did not 
_aifect the accuracy of the count, since the sack count was. checked | 
against the tally board, and the tally board count was further checked. 
against a wheelbarrow: count. As for the Mexican laborer, the con- 
tracting officer avers that he was born in the United. States and 
educated in American schools, and that the: contractor is in error in. 
thinking he could not speak English, The contracting officer also 
points out that the contractor is under the misapprehension - that, since 
he was charged monthly for washed cement. and. pozzolan, the Gov- 
ernment. may not.make any further charges. However, the present | 
charges are for materials neither. used i in the work nor returned to the 
Government by the contractor. | 
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The eonte actor canted that. the engineers in ie office of the is 3 


7 Zee of Reclamation could not possibly have determined ‘what per- Ps - 
—. centage of a sheet of lath was required for laps: but the. contracting = 


S & aa, officer points, out that the. metal lath was measured in place by Gov-. 


ernment representatives, so that: they were able to compute precisely | 7 3 
what allowance should. be made- for: waste. The contractor’s only. 


ge objection to the charge for the piece of pipe is that. it seemed ‘ ‘a very 
7 incidental matter in ‘comparison to the SIZ of this contract,” a _but aide 
s this i is not sufficient as. an allegation of | error. oe: . me 


- It must be concluded that the contractor has not ae hat any oe et 


bs _ the charges were. wus operly. made under t Patsgraph 5 25 of the © ape - e = 


ae cations. 


Cunt No. 3: 


| “This an is foe. ddiuonal compensation i in the aeeine of $47 8. 84 
for installing chromium plated: pipe which, the contr actor contends, 
he was not required. to install under the specifications and drawings. 
Paragraph 63 of the specifications contained a provision that, “chromi- 


. um-plated — pipe, complete with chromium-plated pipe fittings, 


escutcheons at floors and walls, valves and accessories, shall be in- 
stalled in: all exposed. supply and waste lines between the plumbing’. 
. fixtures and the existing piping. where shown on ‘Drawings Nos. 64. 
| (351-D-1786) and 65- (851-D-1787). ” This same paragraph also 
_ contained’ provisions for the testing of all pipe lines and plumbing Se 
_ fixtures, and for r payment at the: unit poe for installing: chromium- ' 


as ‘plated pipe. | 


The coritractor Sanna that t there was no distinction Haid: on thie 


: denen between existing pipe ‘and pipe to be installed. He argues, ae 


therefore, that: he was entitled to-assume that: all pipe ‘shown on the | 


| "drawings was existing. pipe, or pipe. which would be installed by some- c 


: : % one else, and to base his estimate on the cost only of installing the 
. . fixtures and all piping and accessories between the fixture and. ‘the es 


Ps : Dive. where shown on the drawings. - ce 
Joye". - The contracting officer has found, however, that the contractor aaa cae: 
ot cde to install. all chivomium-plated pipe.. ‘He has construed the «~ 


o- _ phrase “where shown on drawings” not as designating existing piping : 


: ~ but: as designating the locations: where. chromium- -plated piping was 
to be installed. “While this. phrase i in. itself Js, perhaps,. ambiguous, 


ght ap because of its position in the: sentence, it must. be read in the light ere 

So ee OL the other provisions in. the same paragraph, ‘and of the drawings 

_.. themselves. - As the contracting officer has pointed. out, if, asthe con. 
| tractor contends, all piping shown on the drawings ‘were already in 


: - ; Place, there would : have been. no ee ¢ or escutcheons to be ees acee ‘a : ee 
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by him, and provision would hardly have been made for the testing 
of an incomplete plumbing system. Furthermore, the contracting 
_ Officer has found that the contractor inspected the proposed work prior : 
to submitting his bid at a time when none of the chromium- -plated pipe 
was in place, and that this condition was pointed out to him at the © 
same time that he was advised that he would be cxpectee | to install 
all the chromium-plated pipe. | . . - 
~ Under all these circumstances the secimnptions made by the contrac- 7 
tor appear to have been unreasonable. Indeed, the contractor him- 
_ self characterizes this claim as “controversial. ” The contracting. — 
officer did not err in rejecting this claim. : . ee 


Concuuston 


‘Therefore, pursuant to the authority delegated to the Board of 
-- Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
9509, as amended; 19 F. R. 9428), the decision of the ecumeuns | 
eiicer dated September 4, 1953, is affirmed with respect to Claims Nos. - 
2 and 3, and. reversed ain ce to Claim No. 1. The case is re- 
manded to the contracting officer, who is directed to proceed i: in. 1 accord. 
arice with the instructions contained 3 in this decision, = 7 


THEODORE H. Haas, Chairman. 
Tuomas C, Baroxston, M ember 


Wrurast SHAGLE, M ember, 


_ EUGENE J. BERNARDINI 
ALBERT CHESTER TRAVIS 


(A27098 = Decided Jum 20, 1955 


~ Oil and Gas Leases: Applications Administrative Practice 


Where three or more oil and gas lease offers wholly or partially covering the . 
Same lands are filed simultaneously, necessitating a public drawing to deter- 
mine the priority of preference, fraud on the part of one or more of ‘the - 

. offerors, or collusion on the part of two or more of the offerors, aimed at 
“unfairly enhancing the mathematical probabilities of successs in the drawing | 
for those offerors, will result in the total rejection of the offers involved in 

_ the fraud or collusion. 


Oil and Gas Leases: Applications—Administrative Practice 


‘Where. several oil and gas lease offers wholly or partially covering the ; 
Same lands are filed simultaneously, necessitating a public drawing to deter- zs 
- mine the > priority of preference, a partial duplication of land in two. offers 
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ae by: the same. offeror will not result” ‘in the total coon of either es it 
2a. there is.no evidence that the duplication was the result of a deliberate effort. 
| : on the part of that: offeror to enhance the mathematical Probabilities | of his 
. success in the drawing. se oa ae: 


? oil and Gas Leases: Applications 


~The departmental regulation establishing a a minimum 1 acreage requir eneat of 
7 640 acres for each oil and gas lease offer hag reference to land which is 
aie  pyafidble for oil: ‘and gas leasing: at the time of: the offer; ‘ther efore, such: an” | 

offer, if otherwise valid, may be accepted for an aréa of less’ than: 640. acres: | 


_ $0 tee as it embraced, at the. moment of filing, at: least 640 acres of available ue 


Re _ Jand. », | 
| ol and Gas Leases: ‘ Ayplications. eer, gee po ase 
| Quaere: Whether, where ‘there is ‘a partial duplication. of. land in: tae ‘ott ena: 
- gas lease offers. filed simultaneously by the same: individual, such | offers. 
a being. among several which others had likewise filed simultaneously, it is 
ae proper, in: the absence of any. evidence of fraud or bad faith, to eliminate © 
~.- the duplicated: parcel from both of the aforesaid ‘two offers prior to: the 
ee cohol ofa public: drawing to. determine ne ee . a ‘among. 
oe all the simultaneously filed offers, | Be Ae 


| : Rules of Practice: Appeals: Failure to Aypeal—Administrative P Brastioe 


-Where- a decision of a land office manager contains a. questionable er on. 
ae * ae particular. legal issue, but the party. adversely: affected, ‘though apprised. 
see OL his. remedy to appeal, fails.to do so, there.is no need, in the. appeal. to the. 
ee Secretary of a subsequent, collateral case, to decide such legal issue if it is. 

not. necessarily . involved ina proper disposition of ‘the. appeal at hand. 


~~ Moreover, in such circumstances HES TEE ALC of administrative finality ar, 


os cannot be disregarded. eS 
7 APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


7 ‘Bugere J. Bernardini has appealed to the Secretary of the es 
from a decision dated August 23, 1954, by-the Acting Director of the 


ts ‘Bureau of Land Management affirming. a decision dated December aes 


1953, by the manager of the land office at, Santa Fe, New Mexico, which | 


“dismissed: the appellant’s protest: against the. issuance ¢ of oil and Bas. 7 a, = 


lease New Mexico 012398 to Albert. Chester. Travis. | : | 
‘Messrs:’ Bernardini and Travis, and “others not divectly concerned 


i . with this appeal, filed simultaneous oil'and gas lease offers on J uly 1, 
, 1953. The Bernardini and Travis offers ineluded the following!” 


Eugene J. ‘Bernardini, 012389" for all sec. 4, T PA Ss, ‘Bs 29 a 
N. M. P. M., and other lands. a 

See _ Albert Chester Travis, 012398 8 for al ithe aforesnid s see a veomprising 
“ 638, 94 acres.. a 

Albert Chae ‘Travis, 012408-for. the SHNEY, ond the  SEMNWH 


es ; of the aforesaid sec..4 and other lands. 


| Because. the foregoing. two offers filed} by. Mr. Tenis were: e-duplica 
tive as: to the: te a ‘and: een Wig sec. 4, the: manager on. a. 
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[ cous ic ates aut 98, 1953, which Cited as Laken ae division 


of: Edward’ A. Kelly, A-29856 (August 26, 1941), eliminated. this 
_--120-acre parcel from ‘both of Mr. Travis’ offers. In this decision Mr. 


Travis was informed .of his right of appeal. He was advised in 
addition that in the event of his failure to appeal within the prescribed 
time, the decision would become final and all of the simultaneously 
filed offers referred to. above (together with Mr. Travis’ offers NM 
012398 and NM 012408 as to the lands remaining therein) would then 
be entered in a public drawing to determine the priority of filing in 
accordance with the applicable regulations. No such appeal having 
been filed, the public drawing was held on November 10, 1953. Mr. 
Travis’ offer NM 012398. was drawn as number on and Mr, Ber- 
nardini’s offer NM 012889 as number two. | a 
Mr. Bernardini’s appeal can be reduced. to two pendral meee tans: 
| First, he contends that the manager should have rejected all of Mr. 
‘Travis’ offers in their entirety and not merely eliminated the dupli- 
cated parcel from his two simultaneously filed offers. embracing that 
“parcel. In effect, the argument is that the manager was required by - 
Statute, regulation, or decision to reject all of Mr. Travis’ offers be- 
cause of the duplication. However, in none of these possible sources 
of authority is:such.a requirement to be found. The complete rejec- 
tion of certain simultaneously filed offers in the Helly decision, supra, 
and Clifton, Oarpenter, A-22856 (January 29, 1941), was based on 
convincing evidence of collusion among the sforord concerned which 
was aimed at defeating the purpose of the public drawing to determine 
__the priority of preference among all the simultaneously fling offerors. 
2 The record of the instant case contains no evidence to show that Mr. 
Travis’ partially. duplicative offers were filed in a deliberate effort to 
enhance the mathematical probabilities of his success in the drawing. 
- Without the presence of the critical element of bad faith on Mr. 
FE Travis’ part, there can be no basis for the application of the policy of 
a complete rejection or all offers? 


‘i This policy is discussed in Annie L. Hill et al. v. H. A. Culbertson, A-~26150—A-2615T 
(August: 18, 1951), which is. related: in situation to the Kelly. and Carpenter . decisions, 
supra. Hill vy. Culbertson quotes with approval from the Carpenter decision : 

“‘s * * the Department will not give its approval to a practice which even 
tends to deprive any claimant of the right to fair and impartial treatment in 
matters over which it has control, and fair minds will agree that the protestant 

‘in this case was deprived of his right of equal opportunity to be the successful 
applicant for lease.’ ” i 
and then. adds: . 

“Thus, it has long been the policy of the Department, reflected in formal rulings, 
that each applicant showld have an equal chance with: every other applicant in the 
case of simultantons applications for a notieompetitive oil and gas eee. 

: a 3 % 

“Indeed, if the situation had been called’ at an appropties time to the attention . 

of the official in charge of the drawing, and if, under an extension of the doctrine | 
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The appellant’s second pioooation: is s that | in any event ‘Mr. Travis 7 


_ winning offer should have been excluded from the drawing, because, - : 


as reduced by virtue of the manager’s elimination of the duplicated © 


3 ~ parcel, the area which the offer: tlio’ embraced: was smaller than the _ 


me Ye 640-acre minimum referred to in 43 CFR 192.49 - a oe F. R. ee | y | 


ye the — part. of which provides: 


5 & . except in any one of the following instances: 


aS “Each offer must be for an area of. not more than 2 560 acres except 
where thé rule of approximation applies, and may not be for less. than 640 acres: 


* as 
_& 


7 In considering this areunen it: will be assumed. for ae a of distris- = : 
sion that the manager’s action in eliminating the duplicated parcel - 


_ from: Mr. Travis’ two simultaneously filed offers was correct. The _ 
: appellant. asserts that the winning offer, after being reduced by the | 


oa Manager to approximately 520 acres, could not meet the requirements _ - 


“6F the quoted regulation. «In other words, he contends that apart from 


certain exceptions in the reg gulation, ‘which are not. relevant here, an ~ 


a offer for an oil and gas lease is not eligible for acceptance when, even — eee 


- though at the time of filing it embraced 640 acres or more of land then 


‘available for oil and gas lease, some intervening action has: rendered, i] 


‘So much of the land unavailable: for oil and gas lease as to: leave a : 


a remaining area smaller than 640 acres. It this were not SO, . the: ap- 
Ea pellant urges, it would be possible for a person to lease’ an isolated 


 40-acre tract in circumvention of the regulation by the simple ruse of 


- ~ including the 40 acres as part of a 640-acre tract of which 600 acres 


. ; were. already under lease or were. otherwise not available. Such a 

practice would undeniably contravene the aforementioned regulation, oe 

but the appellant’s illustration is sound only when it refers to lands 
covered by an offer to lease which at the time of the filing of the offer: 


were not available for oil and gas leasing. A wholly different situ- 


ation obtains where, after the fling of such an offer, certain land em- 7 oy 


_ . braced in the offer becomes unavailable for leasing—because of awith- 


.» . drawal, for instance—-with the result that the land originally included pa 

? fe within the offer is reduced. to an area smaller than 640 acres, 
The regulation referred to above was issued in 1952 to curtail the 
2 practice, in which a number of companies had been ¢ engaging, of adver- : 

a tising that through their services investors would be able to obtain oil. oo 


_ and gas leases for small parcels of land, usually 40 acres in size. The. 


© a advertisements were particularly appealing because the amount.of 
oe eas pa in connection with a 40-acre pareel as a rule would not | 


in the Carpenter and Kelly dectilons previously cited, he had rejected. the - = ae 
simultaneous filings or had declined to issue a lease to Mr. Culbertson: after the . 
drawing, it may be doubted whether such action would have been reversed | on. 

= asue mist atlver or judicial review, .* * *” | sie Bagh ot : 
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be gece dase. $30 for the filing fee and frst anriual rental, sph | 
perhaps a $70 fee to the company? , | 
‘That an oil and gas lease offer, apart from the cession in the regu- 
lation referred to above, and if otherwise valid, may be accepted for | 
an area covering less than 640 acres so long as it embraced at least 640 
acres of land available for oil and gas lease at the time of its filing is 
an interpretation both reasonable and fully consistent with the 
language and purpose of the regulation. To require that an oil and 
gas lease offer for 640 acres of available land be rejected merely because 
_aiter its filing a portion of the land involved should be withdrawn or 
otherwise rendered not subject to lease would be to impute a new and © 
unintended purpose to the regulation. _ 
There is no question that at the time of the filing of Mr. Travis’ 
offers, all the land in sec. 4 was available for oil and gas leasing. The 


appellant himself concedes this. It follows, then; that when the — _ 
winning offer was filed, it in fact embraced sufficient land, to bring it | 


within the minimum per iiieaible acreage under 43 CFR 192.42 (d), 
_ supra. As has been indicated above, the point of time in the existence 
of the offer which the regulation impliedly. regards as critical and 
determinative is the very inception of the offer, in other words, the 


moment of its filing. Thus, inclusion in the offer at that time of a — 


: permissible amount of available acreage satisfies the regulation. 

‘The Acting Director has expressed, doubt as to the. validity of the. 
principle, assumed for the sake of argument earlier in this decision, — 
that it was proper for the manager to have excluded the duplicated 


parcel from both of Mr. Travis’ ce rather than from merely one 


of them. (The latter would have been the manager’s only alternative, — 
since, as has been shown, it would have been i improper to have rej jected | 
one or more of Mr. Travis’ duplicative offers in toto.) However, this 
issue need not be decided at. this time. In the first place, it is not — 
necessarily involved in a proper disposition of the appeal. Its resolu-— 
tion could in no event improve the appellant’s situation. For, either 
Mr. Travis would be permitted to lease the entirety of sec. 4, ie land 
originally encompassed by his winning offer ; or he would be permitted 
to remain in. statu. guo. Furthermoxe, Mr. "Travis, as has been said, 
failed to exercise his right to appeal on this issue from the manager's 
. decision of 1958. The importance of administrative finality as a fac- 


2The background of the’ regulation is détailed in a memorandum from the Director, 
Bureau of Land Management, to the.Secretary of.the Interior, dated June 12, 1952, which 
transmitted the proposed amendment to the regulation for the Secretary’s approval. The 
. Memorandum discusses how the amended regulation. ‘would discourage Operanone:< of the 
Hovertishié companies, - : 
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tor.’ in dealing ‘with’ ‘circumstances OF this nature: ‘cannot, be 
; disregarded... repre 7 
Therefore, pursuant ti to the. ance Pa oner to ihe: ‘Solicitor by ae 
the: Secretary. of the Interior (sec.:28, Order No. 2509, as revised; 17 — | 
FYR.6794), the decision of the Acting Director of the Bureau of Tand oe 
‘Management i is affirmed. ae eh alae os 
od Ravew Amarnon¢,. , 
| | Solicitor. 


ee "JAMES SHELTON 
A-27116. : ta - Decided June 20; 1955 


: Oil. and Gas. Leases: ‘Termination’ se, te ta t eteeen 
"Where an oiland. gas lease was: issued for-a period. of. 10: years: and: so. Aone 


thereafter. ‘as oil. or ‘gas. is. ‘pre oduced in paying quantities . and ‘production ee 


- Uren the lease was: obtained. during the primary term. but such production a 
" ceased prior to the expiration | date of the primary term. and. was. later re- — 
"sumed for a 1-month period ‘commencing some time after such expiration. 


2 date, the lease is deemed to have ed by’ operation | of law at the end . | < 


Ps of the primary term. 


Oi and Gas Leases: ‘Extensions oe a _ i, 
= The 1954 amendment to. the Mineral Leasing ee with respect a ine extension ao 
a of leases capable of ‘producing | on which ‘production: has ceased does ‘not 

: apply toa lease on which production’: had ceased over 3 years s Prior to ne 
amendment. ea ee ee 2 ae ae a ips Pues © 


rae — APPEAL FROM THE BUREAU oF LAND ) MANAGEMENT. 


Fa ames. | Shelton has. appealed to the Secretary of the Eniisrior’ fir om A: oe: 


oy decision of the Director, Bureau of ‘Land Management, dated. Octo-. 


ber 19, 1954, which daclakad: oil and gas lease Great Falls 088722 to- > 


_ have terminated by operation of law on July 10, 1951, and directed 
Pp. G: Montgomery, his assignee, to pay one sum’ of $181. 58 as un- 
| paid balance under the lease? 
The lease was issued on March 11, 1941, “on a eed of 10 years, 
| ‘and so long. thereafter as oil or gas is produced j in paying quantities.” 
The lease originally covered the  SEY,SEY, sec. 7, and the KYANWi4, 
NEYSWY, EYNWiY4SEY, sec. 8, T. 35 N., R. 2 W., P. M.; con- 
ne approximately 180. acres ‘within the Kevin- Sunburst ‘field, 


me Vor. Charles ‘Dz Bamonson, Maner aranaii, Virgit Peterson et at, 61 D. 355 (880). 
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ie | dune. 20, 1955 ; _ pei ie aes 
- Montana.? - On i une 99, 1951, anni  aseigtiment dated: nt une: 13, 1951; wok 
all of the lease, except the EY, NWY,SE1,: sec. 8, from Mr. Sheltod: 


to Mr. Montgomery was ‘filed. The assignment. was approved by: the’. - 


| Bureau. of Land Management on Ji any 29, “1952; the assignment 
- being effectiveas of J uly 21,1951. es 

In a letter dated J: anuary 7, 1954, Mr. Shelton Pee ‘hat Mr. 7 
Montgomery had defaulted in certain terms of the assignment and 
that he had obtained a court decree. on December 18, 1958, quieting — 
title to the lease i in his name. He inquired as to how he could secure 


i record title to the lease in his name. On January 26, 1954, he. was. - 


advised to file a copy of the decree or a » reassignment. Mr. Soe 
filed copies of the decree. ee ie ge — 

However, before the Bureau of Lend. Me ene ino - cher ac 
tion in the matter, the Bureau received a request from the Geological 
Survey to determine the status of the lease. The request was based 
on a report from the Regional Oi] and Gas Supervisor dated March 19, | 
1954, which stated that a “well Jon the lease] produced 29 days In: 
June 1951 (87.60 barrels) and has not: been. produced since. No sus-. 
pension of. operations and production or production. alone was re- 
quested or granted. Accordingly, so lease pany poe regarded as having : 
expired on. July 10, 1951.” 

- The Director’s. decision of Gathee 19, 1954, iollowed. i his ap- 
cel the appellant does. not deny that rodiiclion from the well on. 
his lease was 87.60 barrels i in June 1951, or r that all production ceased 
after J une. He asserts that: ne Pas tet 


AS we construe the law, an oil anid gas Jease remains in ‘effect after iseover> 
‘so Jong as oil and gas can be produced commercially, but it. does not say that when 
production. fails it terminates eo instante, or within ten days, or, within thirty 
‘days, or any prescribed time, nor, in our opinion, does the law or the. regulations 
say that the Bureau of Land Management will act without notice to the lessee . 


| (see 43 CFR 192. 161—Circular 1840). In any event, it is and should be the | | 


practice of the Department of the Interior to give notice and opportunity to 
answer or appeal in all cases, except where a. lease terminates by oper ation of 
law, on @ fixed date; a : : 3 


Since the appeal was: filed, : an Peron report has beet received 
from the Geological Survey which varies the issue involved in this 
case. ‘The Sarr EOD OES which is 3 dated June 6, 1955, shows that al- 


2 O11 ‘and gas lease: Great Falls 083722-A_ was rented: from an: assignment of the. 
EYNWYSEY, sec. 8, T. 35. N., R. 2 W., P. M., by: Mr. Shelton. to the Mills. Oil Company 
dated October 10, 1950, and appioved effective as of N ovember 1, 1950. The Mills Company 
has not filed any: appeal from the Director’s decision of October. 19, 1954.. The Direétor’s 
decision also stated that a field report diselosed that no operations had been conducted on 
- lease 083722—A of the Mills Oil Company and that. this leake is considered to have terminated — 
as of March 10, 1951. . 
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ran : a though che. ae wall on. the lease Drédnoed 99 — in Aine 198 7” | = | 
.. there had been no production from the lease. during the period of Feb- — 


ei - ruary to May 1951, inclusive. . The 10-year primary term. of the ap- - 


_ pellant’s lease expired on March 10, 1951, during the 4-month period a 
...-» when there was no production from fhe lease. -.'The Survey report also. . “es 
“shows that production’ was originally obtained. from the leasehold ins ee, 
er the latter part of 1941 or in-1942 and that intermittent. production — oe 
continued thereafter through J anuary 1951...'The one well on. a fhe. lease : 


—— a was plugged in September-October 1954. i. 
- At the time the appellant’s lease was issued, section 17 of the ’Min-. gd 


oe 7 | A = eral Leasing Act, as amended by the act of August 21,1935 (49 Stat. 
foe 676), provided. that leases of the type issued to: him should be. “for. a 2 oe 
period of ten years and so long thereafter .as oil or gas is produced WD ons 
a ~, paying quantities. i This eRe was. Sd in appellants se 
aS Sa lease. ia 

Seton 1 was s amended by the set of raor 8, 1946, to pr ovide that | 


: - all leases shall be “for a primary term of five years and shall continue : | 
So long thereafter as oil or gas is produced in paying quantities” (800 


‘Se U.S. C., 1952 ed., sec. 296). It will be noted that except for the change ae 


ae 2 | an the fixed term ‘of the lease, the amended language is almost identical fs 
aide: swith the previous language. However, the e- following a aph was we 
: added to section 17: | Cae eh Oe ae 


"Avy lease issued ade this Act upon which there is aproadcuanl during, or a | 


the primary term shall not terminate when such production ceasés if ‘diligent cae 


.. @rilling operations are in Progress on the Jand under lease aad such wpertoa of a 


—s nonproduction, : 

. ‘tis fundamental that a here an oil and pas ee is ee fcr a ick. te - . 

Go, fs nite stated period of time, as for instance: 10 years in: this case, at the a 
-. end of that period the lease will expire of its.own accord unless some 


2 7 7 provision. of the lease provides some condition upon which. the lease . . 
_. . will be extended. The condition most. usually made is that the lease 
és will be extended. “for SO ‘Jong | thereafter as'oil and gas is ‘produced im 


ar paying quantities”. or words. to that effect... Obviously, the “evident 
and only purposes of the ‘thereafter’ clause of an oil and gas lease.are, 
-. first, to prescribe conditions of fact which must.exist within or atthe = 
_. end of the exploratory period upon which the lease may be continued = 
| beyond: the definite term; and, second, to prescribe. conditions which - _ 


. must exist after the end of the exploratory period, upon which the lease - 
may continue indefinitely. 8 ‘Therefore, unless the conditions i inthe | 
lease providing a basis upon which the lease can be extended are > met, ee ae 


| it —— must ueapires at the end of the] DUMnALY term. 


a 2 Summers oul and a Gas, Peri Ra, sec; 293. 


seh st=—sé<‘“‘<‘i‘;~s«S AMES SHELTON 8 tt—<it~i‘“ iS 
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On March 10, 1951, when the primary term of the appellant’s lease 
expired, there were two alternative conditions upon which the term of 
his lease could have been extended: (Z) that the lease be producing oil 
_ or gas in paying quantities, or (2) that diligent drilling operations be 

in progress on the leasehold during any period.of nonproduction.* 

The appellant doés not claim that the well on his lease was producing 
oil or gas in paying quantities on the expiration date of the primary 
term.of the lease, or that diligent drilling operations were in progress 
on that date. Under the circumstances, I cannot find any authority 
whereby the expired term of this lease may be revived. The fact that - 
on the expiration date of the primary term of the lease there was on the 
leasehold.a well which had produced in the past and which was appar- 
ently still capable of producing would not serve to extend the lease. 
The Department has consistently held that. a lease must be actually | 
producing at the end of its primary term if it is to go into its extended © 
term. HZ. K. fiddle, 62 I D. 81 (1955) ; Solicitor’ S opinion, 60 I. D. 
— 260 (1948). _ 

As for the ss peiluae contention that the Bureau of Ta Minna e- 
ment should not have acted without notice to him, this contention is 
based on the fact that his lease had been declared terminated as of July 
10, 1951, a date subsequent to the expiration of the primary term of his 

lease.’ Although the appellant has failed to show any basis for this 

contention, the facts as now developed require the conclusion that his. 
lease expired at the end of its primary term. The appellant concedes 
that no notice is required where a, lease terminates by ea of law 

on a fixed date. 

In support of the appellant’s eeatcation that ae Director erred in 
not giving him notice of the termination of the lease, he also cites — 


— “Public Law 555-83d Congress (68 Stat. 583).” This is the act of 


July 29, 1954, and the appellant undoubtedly refers to the provision 
added by it to section 17 of the Mineral et Act which eae 
that :. 


No lease issued under the provisions of this. Act. covering lands on which there 
is a well capable of producing oil or gas in paying quantities shall expire be- 
cause the lessee fails to. produce the same, unless the lessee is allowed a 
reasonable time, but not less than sixty days after notice by registered mail, 
within which to place such well on a producing status: * * * 


‘There is nothing in the 1954 act to indicate that it was intended to — 
apply retroactively to revive a lease which had expired over 3 years 
one so the appellant cannot avail himself of that act. : 


4 Other extension provisions of the. Mineral peadak Act, as amended, were inapplicable 
because the circumstances giving rise to such extensions were not Preene in this case. 
See, for nezamaylee 30 U. Ss. Ley 1952 ed., secs. 226e (4th par.), and 209. 
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_ Appellant places nouch ere on nthe fact that tis Bureau of mal one 


2 Maziagement erted: in-:not’informing him of the’ termination of his a 


lease before’ October19, 1954. “Although ‘it is regrettable that the. 


| ' | i | 7 Bureau did not: discover that the lease. had terminated, this fact alone 
 ganriot-assist-the: appellant. ‘Tt isa fundamental : fact that'a lesseeof ° 
, Federal land is charged: with the knowledge of the: contents of his 


~ Jease:. “Indeed, the appellant: was in a much: better. position than the - 


: - Bureau to ktiow when: production had ceased on. his: lease.. -Tfail to - 
gee how. the fact: that the: Bureau did not act to:close its files on: this - 


Tease has deprived. the lessee of any right. Moréover, although it: 
could not serve to give the appellant. any rights not: authorized by: law, 
there is no showing that the appellant has undergone any substantial - 


expense and work: in 1 reliance PEpeMs the assumed: continued ; existence 7 


ot his lease.: , : 

‘In view of the flea now ‘stabiicned: it. rinist tbe held shan es sone 
-lant’s lease expired. by operation of law on: March 10, 1951.. As a 
consequence the assignment of the lease dated June 13,1951, to Mr. 


Montgomery was a nullity and the appellant is liable for any: unpaid. 


balance on the lease. The fact that the: appellant. was erroneously 
permitted to produce from the lease during June 1951, did not have the 
effect of pee ‘the lease and. extending its: term ‘beyond March: 10, ; 
1951. - 

Therefore, iene a the: s untlionty isiagatey. to the Solicitor be 
_ the Secretary of the Interior (sec. 23, Order No: 2509, as revised ; 
17.F. R. 67 94), the decision of the Director of the: Buran of ieee 


Management is modified accordingly and: the. case is remanded 40E,, me 


further action in the light of this decision. 
| | ok Reon: Anmst20Ne, 
| sole. 
es "ARNE HOEM - 
‘DELIA PLAGGEMEYER 


A27081 ae i - | Decided June 28, 1965 


- a 4 Public Sales: Award of Lands ° 


An award of land on ‘public sale between. two. pei right’ claimants will 


be reversed where all the land has’ been ‘included ina grazing lease issued 3 
- to one ‘claimant and equitable considerations based upon desirable land: use, 0.5 
Jand. pattern, fences, and other factors providing for proper utilization of eo! 


the land Redaine that all of the land be. awarded to that claimant. 


eo}. SL eh ARE “HORM! BTAL 2 i oeuvres DATS . 
= | ae June 28,1955 whe Bk 
~ a APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Pisani to the application of Arne Hoem, on 1 October: 20, 1953, no 
ei die following lands were. offered at public bale under the provisions 
_ of section 2455, Revised i Statutes, a as.amended (38 U. S.C, 1952. ed.,. 
sec. 1171): : 


‘Unit 1_T. 3N. R uk. LP. M.. Merana. er a 
eee 10, Lots 1 and 2, W4NEY, NUNWH 
So, Ss Total area—247. O8 acres. 
Unit: 2—T. 3N.. ;Ril4 E.; P.M. » Montana. _ 
7 Sec. 10, S45 Wi, 24 
Total area—80 acres. 


Both the units are : ies ianly isolated, and are separated by one- 
quarter mile of privately owned land, and at the sale each unit was 
‘sold as a separate entity. The. ad shows that Mr. Hoem owns. 
land along the east side of Unit \, but does not own any land ad- 
joining Unit 2. 

At the sale Mr. Hioem and Delia Plageomeyer bid on both tracts. 
Delia Plaggemeyer was declared the high bidder on Unit 1, but Mr. 
Hoem met the high bid on the day of the sale. Mr. Hoem was low > 
bidder on Unit 2 and did-not meet the high bid of Delia Plaggemeyer 
for that unit. During the 30-day period prescribed by regulation 
— (43 CFR 250.11 (b) (3); 19 F. R. 9117), the parties were unable to 
reach an agreement as to a division of the lands in Unit 1, and by a 
decision dated December 29, 19538, the manager awarded both units 
to Delia Plaggemeyer. Mr. Hoem appealed from this decision to the 
Director, Bureau of Land Management. By a decision dated June 2, 
1954, the Acting Chief, Division of Lands, Bureau of Land Manage- 
ment, modified the decision of the manager so as to award lots 1 and 2 
in Unit 1 to Mr. Hoem.. By letter dated June 11, 1954, Mr. Hoem. 
stated that after looking at a contour. map of the land awarded to 
him, he found that lots 1 and 2 consisted mostly of a rocky bluff with 
hardly any grass. Therefore, he asked that. the other 80 acres lying 
to the west of lots 1 and 2 (W1,NEY, sec. 10) be awarded to him also. 
Delia Plaggemeyer also appealed to the PeenOIary, of the Interior from : 
the Acting Director’s decision. 

Apparently, the sole basis of Mr. oem’ s appeal to the Saiciak 
is his dissatisfaction with the award to him of only 87.08 acres (ots, 
1 and 2) in Unit 1, whereas he believes he is entitled to 160 acres. In 
his letter of June i, 1954, he stated: wa 


Tf I could get the other 80 acres laying west also, I would only be getting one 
. half of the land that had been put up for sale. 


352986—55——-2 


ys 
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vB ne - Blease don’t take me wrong, I am very much thankful to Gat this, put was . ss : 
Es ‘wondering if you could give me the other .two. fortys’: west. of these also. . 


fe Under the cireumstances as stated before I believe it would be no more ty : 
ee fair. Fe | 
Soy Tt would bé much easier to fence,. due to the daposes Dey and oul help bal- fees 


vee ance my unit and wouldn’ t hurt the other unit either, taking in consideration the 7 _ 
: ; Water, and the amount of land they have: according to stock, hay, ete. ere 


Mr. Hoem assumes that, since Mrs. Plaggemeyer was a the - 


80 acres in the Unit 2 s@hich; added to the 160 acres awarded to her 


in Unit 1, gives her a total of 940 acres, he should be awarded two _ 


of the. fires awarded to her so that each of them would then have — - 


‘been awarded a total of 160 acres. . However, the fact that Mrs. Plag-. = 
— ~_gemeyer was awarded all of Unit 2 has no bearing on the division of 

-. Unit 1 since each unit must be considered a, separate entity in itself, Pe a 

“Since Mr. Hoem owns no land adjoining Unit 2, he is not a preference ee 
right claimant to that unit and is consequently not entitled to. any por- - 


tion of that unit. He cannot rely on that fact to demand more than | 


his. equitable share of Unit.1. Cf. Henry W. and Beatrice Hf, Luh- 


. MUN, Marie Nichelini, A-26946 (December 1, 1954). | 
The. pertinent regulation | in effect. at the time the a by the 


< manager was made ce CER, 1953 8 upp. .» 250.11 (b) 8) cular. aS | 


45 - follows: : 


| * ee In the sbScaCS of an agr eement an eguitable division of ‘the. land will be 


ee made taking into consideration such factors as (i) the equalizing of. the number a 
a of acres. which each claimant will be permitted to purchase, (ii) desir able land a 


: use, based ou topography, land pattern, ‘location of water, and similar factors, ? 


MOF | and. (iii). legitimate historical use, including construction and maintenance Of. 
authorized improvements... If equitable. considerations — dictate, all of “thes 


i subdivisions: may be awarded to one of the claimants. 


The record shows that all of the land comprising nite 1 ana Q. ‘ 


me a were included in grazing lease Billings 038277 issued ‘to Mrs.. Delia. . 


“ Plaggemeyer for a period of 10 years beginning May 7, 1943, and ae 
that the lessee has fenced the land in the grazing lease into her pri- | 


+ | vately owned land. Mrs. Plaggemeyer has also pledged: the land in a 


eluded in ‘the grazing lease as security for a real estate loan from the. 


ie _ Kansas City Life Insurance Company. The manager awarded all OL 3.” _ 
~~ Unit’ 1 to Mrs. Plaggemeyer on the basis of a determination by the 


. “Regional ‘Administrator that. considerations of desirable land. use, 


_.Jand pattern, fences, and other factors which would provide for the — 


: proper utilization. of the land require-the award of the entire unit 
_to her. In view of these facts, I believe that equitable considerations oa 


-— reqitire the award of all of Unit 1 to Mrs. Plag ggemeyer and that me a 


oe manager’ s decision therefore was correct:” 


Mr. Hoem has not offered any cha cGet evidence of Heed 1 othar | 


ote “than a desire to balance big 1 unit. It seems strange, in view of. Mr.. 


24a) . “-MATANUSKA VALLEY LINES, ING., ‘ET ALL a 948. 
ee June 28, 1955 | | | 
| ion S. bagereions . oe for the aids 80. acres, that. it was aot 7 


until he looked at a contour map that he. realized the nature of lots — 
land? His apparent lack of actual acquaintance with the land 


in Uniti suggests a lack of real. interest in the land. 


Therefore, the decision of the Acting Chief, Division of Pande’ is 
reversed and the manager's decision fa December 29, 1953, awarding 
all of Units 1 ae 2 to Mrs. Plnegemeyer is affirmed. | 

| Onwn Lewis, 
Assistant Seeretary. 


| "MATANUSKA VALLEY LINES, INC. SET AL 
: A-27197 : — i Decided June 28, 1965 


- Alaska: : Sales—Publie Sales: Sales Under Special Salutes | 


The Alaska . Public Sale Act and ‘the departmental regulations and certificates . 
of purchase issued under the act require that proof of use of the land for 
the purpose for which it was classified for sale be submitted within 3 years . 

: after issuance of a. certificate of . purchase, and the Department has no 
authority to modify the statutory provision. that the required proof. be: ° 
‘submitted within the 3-year period. 


~~ Alaska: Sales—Public Sales: Sales Under Special Statutes: 


The: Department is not sutliorized: to issue patents under the Alaska Public - a 
Sale Act to holders of. certificates of purchase who do not submit.any proof 


as to use of the land or applications for patent anue more than 5 months oe | 


after the period requir ed by statute. 


: Alaska: Sales—Accounts: Refunds | 


‘The Department has no ‘authority to refund the purchase price paid for land 
gold under the Alaska: Public Sale Act where the purchaser fails to ‘submit . 
proof of the use of the land and an application for patent within Me 3-year 

period prescribed by the statute,. 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


~ On June 8, 1951, tracts 1, 2, 3, and 4 in block OT, and tracts 6 ek a7 - 
in block 34, Bast Addition, townsite of Anchorage, Alaska, were offered. 


- at auction under the Alaska Public Sale Act, which authorizes the sale 


of certain Alaskan lands, not exceeding 160 acres in the aggregate to 
any one bidder, when the lands have been classified by the Secretary — 
-- of the Interior as suitable for industrial or commercial purposes, in- 
cluding the construction of housing. (48 U.S. C., 1952 ed., secs. 364a— _ 
364e.) The Matanuska Valley Lines, Inc., of which Russell Swank 
1S | president, was the successful bidder at the sale on tracts 19.28; Ale 
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- and. ‘i J oe , Blackaéa and Russell Swank, operating a joint adventure 6 a! 
-asBlackard and Swank, were the successful bidders on tract.6. 
“In letters of June 12,:1951, from the manager of the achorace land aes 

| office to:the: corporation, gad to. Blackard. ‘and, Swank, the successful. a 
bidders were required. to.submit, within 30. days, the. unpaid balance: -> 


of the. purchase. price: for the tracts-and. to, submit plans and. descrip- 


tions of the proposed use of. the tracts.and of the improvements - to be © | 


: placed thereon, and a.showing of financial ability. to. 0 complete: the 
-- proposed project. within a period of 3 years. | 

On July 9, 1951, the applicants eanipletad ‘payment of the’ $28, 500 
purchase’ price for the land and. submitted plans for erecting. a trailer | 
park with utility building , stor age shed, water and. sewer Jines, a 
basement garage, fueling station; aparehouses: sheds for road mainte- 
nance equipment, and other improvements. All of the tracts were tobe. 


| graded, Jandscaped, and fenced. ~The proposed utilization of. the’ 


_tracts was approved, and: on. August 20,.1951, certificates of -condi- 
‘tional purchase of the five tracts bid for by Matanuska, Valley Lines, 
‘Inc., were issued, to it and a ‘certificate of conditional purchase on the | 


7 ” remaining tract was issued. to. Joe Blackard and Russell Swank. aoc a, of 
Tn decisions.of September 7, 1954, the manager of the: je tie : 


9 and: office held that all. rights inde: the certificates of conditional - 


- z - purchase had terminated as no applications for patents on the'tracts ~~. 
~~ had been filed by August 30,1954, and he allowed. the certificate: holders: 


: = 90. days. within which to remove any materials, structures, or improve- | 
>. ments which had been placed. on the tracts.: “Matanuske, Valley Lines, 
~ Ine. and Joe Blackard:and Russell Swank appealed from these deci-. 


a Le ee to the Director. of the Bureau of Land Management. | On. J anuary Pa 


eae 81, 1955, the corporation and Blackard and Swank. filed, applications on : 


: : for patents on the tracts under the Alaska Public Sale Act.. 


os Ena, decision of. March 380, 1955,. the Associate Director — ioe she 
Bureau of Land Management. affirmed, the decisions by. the manager Nee 


holding that all rights under the certificates had terminated and al- _ 
lowed 90 days for the removal of any improvements which the certifi- | 

- cate holders had placed on the land. The decision of March 30, 1955, ~~ 
also. rejected the applications for patents on the. tracts because. they : 
_-were not timely filed... An appeal. has been taken to the Secretary of 
the Interior from the decision of March 380... . oh 
Section 3 of the Alaska. Public Sale J Act (as U. 8. - 1952 ed, sec. 
| 364c) provides i in part, that: eis . | 
“There shall be issued to each purchaser of land under this Act a certificate of 


| purchase. - > Within. three years: after. issuance of: such: eertificate, ‘upon: proof. | 
| supported: by. affidavits of two. disinterested persons that the. purchaser has used. : 


_. the land for the purpose for which it was classified for sale for | a period of. not he a 


less than six months, a patent 1 in fee shall be issued. % + cia 
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Section 5 of the act + (48 U. S. C., 1952 i. sec. 3640) nerd that: 


“The Secrétary of the Interior may make such rules and: regulations as may be. 
necessary and proper a oe to provide appropriate notice of and method of 
conducting sales, to prevent speculation, to promote the orderly development 
of lands in Alaska, to provide protection | and compensation: for damages from 
maining activities tothe surface and anipeovemmenty thereon, and gs corey out any, 
of the other ‘purposes of this Act. Pee ahh ss 


Departmental regulations. 43. CFR 7519 et seq. re 19. F. R. 887 8) | 
‘issued. pursuant to section 5. providein. pertinent part: ~ 


75.81 Certificate of: pur chase; ‘rights and lim vitations; survey. (a) ‘When the 
authorized officer is satisfied that the successful bidder isi qualified, that he has 
the intention and financial means to develop and use the land in accordance with | 
the act and his proposed utilization program, the author ized. officer will 1 authorize 
the issuance by the manager of a certificate of purchase * * *, | 

(b) Upon issuance of the certificate which will be valid’ for a period of. eines 
years from the date of issuance, the purchaser shall have the right, during the 
three-year. period, to enter upon, occupy, use, and make amprovemen:s upon the | 
land i in accordance with the declared utilization program. | 


* ee ae * BR aN - ae 7 
75.83 Termination ‘of certificate; removal of improvements. (a) At the end 
of three years from the date of issuance, unless there is then pending an appli- 
~ cation for the issuance of a patent filed in accordance with § 75.34, the certificate 


of purchase will be void and of no further effect, all rights thereunder will — 


_ terminate; and no moneys paid thereon may be returned. No extension. of. time 
for compliance with the terms:of the certificate of purchase can ‘be granted. © a 

(b) Thereupon the manager will allow the approved holder of the. certificate 7 
of purchase 90 days from notice within which to remove from the land any ma- 
terials, improvements, structures, or other. property - placed thereon. After the 
90-day period or any extension thereof granted by the manager: ‘because of 
adverse climatic conditions or other sufficient cause, all such materials, improve- 


ments, structures, and PrOReTty not removed will. become the. property. of the 


’ United States. — | 
75.34 Application for patents “proof of use. fy An at aeon for the. 
issuance of a patent for the land,- ‘signed by the approved holder thereof, must 
be filed in triplicate with the manager, at any time after six months and before 


. the expiration of three years from the date of issuance of the. certificate of 


purchase.. An application filed after expiration of the three-year period. will 
be rejected. The application must include a showing as to the nature and cost 
of the improvements and structures placed on the land showing substantial 
compliance with the declared land. utilization program; and the use, dates, and - 
periods. of. tise of the. Jand which. must ageregate not less" than Six. mouths, 

(b) There must. be furnished. with the application the affidavits of two. disin- 
terested. persons, based upon their own knowledge, that the land has been used - 
- for the purpose for which it was sold for : an , Augregate period of not Jess than 
six months: °* * * - : , : 


The substance of tess capmlatory provisions is. aacorporedl: in the 
terms of the certificates of ' conditional purchase which were issued 
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ee to: the. ‘appellants. The last t paragraph of each. certificate: is as y 7 
ee follows: oe a ee Cet Ae ee 
ee ie Be. it oon further, in. the event’ full compliance ie. ae been nine: wit: ‘ ve 
- the. act. and regulations thereunder. and.an application for issuance of patent — 


has not. been filed within three years from the date hereof, then this certificate ~~ 


shall: be VOID. and of no further effect, all rights hereunder’ shall terminate, 7 


ce and: no moneys paid hereunder shall be refunded : Provided, That the purchaser, > 
or approved assignee, shall have the right, within. 90 days from notice, to remove. 


--. all materials, structures, improvements, and other property placed on the prem- 


on aie ises, and any: ‘such: materials, : structures, papror amen) or pronetty, 2 not oe i 


i. ; . removed. shall. become the. property. of the United: States... 


The decision holding that. all rights. under the catiiteates 5 davélved . ve 


. in this appeal had terminated and rejecting: the applications for patent’ 


was based: upon the. failure of the appellants to submit any proof 
regarding the required use of the land and their failure to.apply for Hi 


a-patent on the tracts until more than 5 months after the expiration OL. 
the certificates of conditional] purchase. | - 


A memorandum submitted in behalf of the appellants i in eonnetion - e 


“ with this appeal asserts that $83,550.91 was spent in improving the 
tracts, although the record contains several different statements sub- 
mitted for the appellants as to the amount so spent. In the appli- 
cations for patents, the appellants assert that the tracts were developed - 
and used for 6 months, as required by statute. However, the evidence: 


-. in the records as to’ neice the tracts have been. improved and used 


as required by regulation and by the certificates in accordance with 
the. approved utilization program . which the ee submitted | 
in 1951 is contradictory. 

Material submitted in support of the spcal askerts that, the cer-_ 
7 tificates: of purchase which were issued: to: the. appellants were de- 
stroyed ji in a bus garage fire in November 1951; that the appellants 
‘obtained duplicate certificates of purchase which were sent to the 
: Reconstruction Finance Corporation. as partial security for a loan, 
-and that at the expiration of the 3-year period, the appellants did’ _ 
= not nave the Sa. in their: : Neca unA 4 yen the appellants ‘ 


— 1 1 Although not required to’ do 80, 4he ‘Régional Administrator, Region: ts ‘wrote the follow~ # 


ing letter to one of the appellants On. August 418, 1963 ¢ 

“Dear Mr. Swank: : a 

St “Knowing: that. a year slips by. ‘yather ‘vapidiy: I thought that you Y might a ce, 

a - elate my. ealling attention to the fact that on “August 20, 1954, ‘the period’ of time: . 
 gtanted: you..to. construct ‘eertain improvements: -on. the land which ‘you: bought: in. 


- oo the Bast: Addition to: the. Townsite of. Anchorage, . will expire.- It is likely: that - aaa 


ios you. have ‘plans for. completing | the structures. which: you. outlined on. ‘the. draw-. a 
. ings submitted to the land office, but the requirements. of the law under which you ction 
.. purehased. the land may not have. remained clear. in: your. mind. ae el 

ces This is a friendly pemainson-noring else... Soap eee 
ane _ fee “Very: truly: yours, ee 
me ee <0 as : ae o : : . ee : 2 i oe, : . [Signed] | ; 
ee aeiae me ee ee Regional Administrator. eee se 


248].  MATANUSKA VALLEY LINES, INC., ET AL. == 247 
| June 28, 1955 | | | 


had aes the 6 months’ use “requirement several. times with em- _ 


ployees of the Bureau of Land Management but no one had mentioned =~ 


the results of failure to comply with the time requirement for filing 
application for patent, and the appellants believed that these require- 
ments were mere administrative details; that enforcement of the 
regulatory provisions in this case would be unjust, unduly harsh and 
oppressive as to the appellants, their creditors and employees; that — 
one of the appellants is a public utility and the lands for which 
it has expended substantial funds are valuable to it and the public . 
because of the nature of its business; and that no one will be injured 
by the issuance of the patents to appellants. 

The requirements in the certificates of purchase and in the de- | 
partmental regulations that proof be submitted and an application 
 . for patent under the Alaska Public Sale Act be filed within 3 years 
- from the date of issuance of a purchase certificate are based upoe 

the portion of section 3 of the act providing that: 7 | 


Within three years after issuance of | such certificate, - upon proof ek x that . 
the purchaser. has used the land for the purpose for which it was classified. for 


sale for a per iod of not less than six months, a patent in fee shall be issued. 
There is some uncertainty as to whether this language means that 


a patent shall be issued within 3 years after issuance of the certificate, | 
or rather that if proof is submitted within 3 years after issuance of 


the certificate, a patent shall be issued, with no particular time speci- : 
fied within which the patent must be. issued. The latter meaning was 


| adopted by the Department, as is indicated in the regulatory pro- 


_ visions requiring that proof be submitted and an application for 


patent filed within the 8-year period. The determination that the — 


3-year clause limits the time within which the required proof must | 7 ae 
be submitted rather than the time within which a patent must be | 
issued in effect extends the time: for complying with: the statutory ae) 


‘requirements and so need not be considered. further here. 7 

Tt is clear that under the: provision a patent may not be issued, at. 
the earliest, until after 6 months have elapsed following the issuance 
of a cortificats of purchase and then only if proof, in the form re- 
quired by statute, is submitted that the land has been used as required. 
The regulations and the provisions. of the certificate of purchase 


interpret the.3—year time clause in the statute. to mean that a patent 


may not be issued if the required proof has not been submitted and the 
application for patent has not been filed within the 3-year. period - 
after the issuance of a certificate of purchase. The reason for this: 
interpretation is that the 3-year clause would be purposeless if it 

were not regarded as limiting the period within which proof must be 
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* sgabictittedl. That j is, after the i issuance eof a makchase certificate, i inas- : - 


- _much.: as the: minimum, time. which, must. elapse. before. a certificate ‘a 


Pee ce. holder may submit; the proof. required : ‘to. obtain. a. patent, is. definitely 
_-...6.months; the-only. function of the. 3-year. clause is to set a maximum — 

be time. within. which proof of. the required : use maust be. submitted. - ] 

There is no question at all as:to. the meaning placed on the 3-year. 2 
i 7 provision. by. the regulations . and. the certificates..of purchase. (48 

~ CEFR.75,33. plainly states that unless.an. application. for. a, patent. has 


2 been, filed by the end of the 3-year: period. “the certificate of. purchase 
_ -will.be void and of no further effect, -all. rights. thereunder. will ter- 


- ~minate. *» #48 CFR 75.34. equally plainly . states that. “An 


cs application [for a patent] filed after expiration of. the three-year 
. period will be rejected.”. And the certificates of purchase.clearly state 
- that, if an application for patent is not filed within the 3-year period, 
“then this certificate shall be vom and of ‘no further. erect, all nents 
hereunder'shall terminate * * *.” | 
_  _The. question raised by the appeal. 3 is eine these provisions. of 
the regulations and of the certificates of purchase are required by the 
statute or, if not required by. the statute, whether they should be 


-waived. or declared. invalid :as being inconsistent with the statute. 


_. As.has just been seen, the language of section 3 of the statute seems | 
is ‘to require that proof of the-use of the land must be filed. within the 
3-year . period. However, “because. the language employed - 1S not 
. Clearly, couched i in mandatory terms, it‘is appropriate to resort to the | 
legislative. history of the statute to ascertain its proper meaning: | | 

HH. R. 2859 (81st Cong., Ist. sess.), as. amended, became. the. (con 2 


28 Public: Sale Act... The. basic objective of the bill was to facilitate in- - 


dustrial and commercial. development in. Alaska and to make. more 
-rapidly. available lands suitable: for. commercial. and industrial use 
than was possible 1 under. laws then in effect’ The original bill, which 


= was proposed by this Department and passed by the House of ‘Repre- oe 


oe ‘sentatives, authorized the private or public sale of certain Alaskan 


_ Jand. which the Secretary might classify for such: disposition: The 


a 7 = bill. provided. that patent should. not. issue until after survey, . but 
Foe _ ‘contemplated. the immediate ' ‘passage. of the entire fee in the land: to 


_ the ‘purchaser after sale, and contained no provisions ; for’ the i issuance. 


we is ‘s of certificates of ‘purchase, the + dalay-9 of 3 issuance e of patent after sale, 


‘< oe 2 Senate Rept. 474, 81st Cong. tat | sess. “e letter of March ‘17, 1949, ‘fiom the’ e Secretary : . 


~~ ; at the: Interior on H.R. 2859 to Kein Chairman, House: Committee on ‘Public Lands. ak ha a 
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or e'the Sibel of ee. by a purchaser that the lands was used for 
the purpose ‘for which it was classified.*. ae . 
“Many of the provisions of the original bill were wea bee the | 
Senate Committee on Interior and Insular Affairs, and as so amended, 
the. bill was enacted into law. With respect to the amendments . 
| generally, ‘the. Committee’ report stated (supra, p. 2): | 


“While the committee: strongly believes that this legislation is essential, ‘it feels | 
that certain safeguards ought to be contained in the act to pr event the acquisition | 
of desirable’ commer ‘cial sites for. SoceulaHvG non DronnCa te BURR CECE: or for the 
promotion of monopolies on the public lands. 


_ In explanation of the amendment of the provisions f for’ ne g patent, 7 
the report states (at pages 2 and 3): ve | 
Section 4 was yenumbered: as section 3, and amended to ‘make certain that ‘the 
- land shall be used’ only for the’ commercial, industrial, or housing purpose for 


which it is sold. The buyer | will rle]ceive a certificate of purchase at. the time. 
of sale, but a ‘patent in. fee will not issue. to him until he can prove by. the 


~~ affidavits. of two disinterested ‘persons that he has in fact used the land for at 


least. 6 mouths for the purposes for which it was sold. The buyer nvust furnish. 7 
the required pr oof within 3 years after the issuance of the purchase certificate. 

_ If he does not-comply with the requirements of this section prior to the end of. 
the 3-year period, he loses: his. rights in the land. [Italics added.]* - 


The Department objected. to the inclusion in the bill of the pro- | | 
visions for. issuance of a certificate of purchase rather than patent. 


and ‘proposed. possible. alternatives to > the provisions, but. es Senate : 
amendments Drevaledy ete 3 OF . e 





3 Sections. 8-and 4 of tiie original bill provided : ae ee. 
“Sec. 3. No sale shall be made for less than the appraised price of the land, or. . 
for less. than the cost of making any curves: to properly describe the ue sold, a 
whichever is greater. ~ 


“Sec..4. Any patent issued to. a Surchaces of ienae oe this ‘Act shall contain a. 7 oe 


reservation to the United States of all minerals in the lands patented, ‘together. ; 
with the right to prospect for, mine, and remove the minerals, and such other res- . 
ervations as may be necessary and proper.”. s : 
. 4 ‘Departmental records indicate | that.the: ‘Chief. Counsel fox: the gurein of Land anaes: 
ment attended a hearing on June 6, 1949,. at which the: Senate Committee. -voted.to report 
“ out H. R. 2859, as amended. . In a. memorandum of. June 9, 1949, referring to- ue men ners 
the Chief Counsel stated in part: Per os 
“* * * The bill would authorize ‘the. issuance. sony oe a peri fleate: of pur-. 
chase and -the purchaser. could obtain a patent only. by submitting proof: together. . 
with. the affidavits of two disinterested persons within. three years after the issu-. 
ance of the certificate of: purchase, that the lands. have been used for six. months... 
for the purpose for which they were classified under. the: sale. > 6 HR, 

. ~ “J conferred. with. Mr. French, Counsel for the Committee, on J une. 1 in: connec- 

- tion. with the preparation of the Committee’s.report..- I suggested that the.report. 
make it clear that failure:to.comply with the above requirements would mean for-. ig 
feiture.of the purchaser’ s interest.. I did :‘not think it advisable to suggest that ‘the _ 
Committee..spell out that the forfeiture. would:.be by the Secretary. by. adminis: 
trative action without. Court, intervention.., Bi ee 

5 Memorandum: of August. 16,. 1949, ‘regarding testimony of an eeomes for. tie ‘Buren 
of Land Management. at: a. conference. of August..15,.1949, on HO. R. 2859 between: the. House 
Public Lands. Committee and. the. Senate Interior and Insular Affairs: Committee. 
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a ae The hontensnes report to accompany the bill Pontaned: a atatemént «! = 
ae of the managers on the-part of the House explaining the changes in 


e ee . the bill resulting from the Senate: amendments, and: the. following : ; 
oo -pilaaatich of ‘section 3, as: amended, was. given: (House Rept. 1275, 8 


~The ‘purchase shall first’ receive. a certificate of. fc echiiee: to be followed. ty ; 


ee ie, a patent in fee only after the purchaser shall-within 8 years file proof by affidavit” : i. a 
© .of two. disinterested witnesses that the land was used for the purpose for. which ae 
eee it was sold for not less than 6 months. [Italics added. ne ee ee = | 
_ The Department considered that section 8 of the sie as” amneiiled. see 
~ a8 undesirable, but because of the need for a better method ‘than, | 
then existed for disposing of Alaskan land for industrial and. come, eee 
os - Mnercial purposes, favored the approval of the legislation.® Me ee 


With respect to the question involved in. the instant case, tlie ar 


, 2 te by: the Senate Committee and-the‘conference report. by the managers. . 
oon the part of the House indicate, without doubt, that the required oa 


: < _ proof which must be made before patent issues ‘must be filed within 3 a 
4 - years | after a certificate of purchase 1 is issued. In the ‘circumstances, ss 
it is clear that: the time provision cannot :be ignored or. regarded AS 


ae casual. That it is.an integral part of the provision authorizing | issu-- Lae 


= ance of patent under the act.is evident from the language of the pro- . 


< vision and the statement in the report. of the.Senate Committee that ce, : 
if purchaser does not furnish the required proof within 3 yearsafter. 
_ «thei issuance of a: certificate, he loses. his rights in the land.. Since one = 


. of. the requirements upon which Congress conditioned: the. issuance — 


lef a. patent was that. proof of use of the land be submitted within. Be oe oe 


“years. after issuance of a certificate of purchase, and asthere is 


nothing in the statute which gives the Department any discretion to 


3 ‘modify that requirement, the Department. 1s not authorized: to issue ae 
| ee under the act euains in compliance. with the Ge ae ie 


oA one e A letter of August 25, 1949, ein the Under Sertetaryc of the Department to the Ditector : — 
of as ‘Bureau of the Budget commenting upon the enrolled pill stated in part that: 


- ». “The provisions of the énrolled bill differ in a number of particulars from those oe 
ee of H. R. 2859, as introduced, due’ to amendments made by the Senate and accepted ~~ 
~s jn conference. * «+ #*. these amendments prohibit the issuance of a. patent ‘for ¥ 
mS the. purchased land immediately upon consummation of the sale, - In lieu of this .~ 
-. .. feature-of the original bill, they establish a procedure under which a patent may. 
2 tn .. be issued only if ‘the purchaser proves, within three years after the sale, that he 
--< ‘has used: the land for the purpose for which it was classified: for sale for a period 8 
“of not less than six.months,’ - Cae 


“The foregoing changes have peauatt into the enrolled bill siswiente of: letdity tee oes on 


Se: and: complexity that might well have been omitted in.the interest of flexiblé and, . 
see “Speedy, administration. Chief among these elements is the ‘deferred patent. proces” 
dure,’ which may have the practical: effect: of restricting’ land: sales under: the-bill 

- to persons. who- do -not need to obtain ‘mortgage credit in order to develop the. 

- Jand.. This is because the bill requires actual Use of the land over a period of. six.’ tea 

a months for the purpose for which it has been sold before a patent may be issued; -~ 
~ . and: because until a. patent has been. issued the purchaser would not have the me - 


|  defeasible: fee siinple title ordinarily moautes as security for a mortgage. loan. ae ; Ric ce 
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- In the light of these. considerations, it is concluded that the pro-: 
visions in the certificates of purchase and in the departmental regula- - 
tions that proof be submitted and an application for patent. filed 
within the 3-year period following issuance of the certificate are in 
accord with the language of section 3 of the act, and are consistent. 
with the intent and the purpose of this statutory provision as shown 
by its legislative history. Accordingly, the decision holding that 
because the appellants failed to submit the required proof as to use” 
of the land within 3 years after the issuance of the certificates of 
purchase here under consideration, all rights under those certificates. 
terminated and that the applications for patent filed more than 5 
months after the va dave of the certificates ” were filed too late 


oo Is correct... 


The provision in the purchase ele and. ae an none 


regulatory provision that no monies paid under the certificate shall 


be refunded after the certificate becomes void were probably intended 


to prevent speculation i in Jands sold under the act. Although circum- 


stances may arise under which it seems unfair that a purchaser is 
required to pay the entire purchase price for a tract. and may after- 
wards lose all rights in the land without being entitled to a refund of — 
— any of the purchase. money, no purpose would be served in considering 
here the question raised by the appellants as to the validity of this 
regulatory provision because the Department has: no authority: to 
_ refund the purchase price.” | : | 

In the absence of express aatitory author fey to the uta: finde’ | 
received for the use of the United States are required to be deposited 
within. the Treasury of the United States as miscellaneous receipts | 
(general. fund). 30. Comp. Gen. 614 (1950); 31 U. S. C., 1952 ed., 
sec. 484, The purchase price for the tracts here involved was ‘dépos- 
ited in an earned monies account and transferred to the Treasury as 
part of the general fund. Such funds may not be withdrawn except _ 
Im aecordance with subsequent appropriations made by law, and ap- 
propriations must. be applied solely to the objects for which they are 
made and no others. 30.Comp. Gen., supra; 31 U. S. C.,. 1952 ed., 
sec, 628. Although this Department has specific statutory authority 
_ to refund money paid under some circumstances, there is no such 
_ statute which extends to the facts of the instant case. C 7.48 U.8.C., 
1952 ed., secs, 95—-98a, 263, 689-690. | 


7 The fact that the provision forbidding the refund of any money paid ‘aden the certit- 
icate is not a statutory requirement does not alter this conclusion. Cf. 32 Comp. Gen. 338 
(1953), in which it was held that departmental regulations governing ‘the sale of public 
lands which require applicants to. publish notice of sale at their own: expense. and which 


= permit the United States to vacate the sale without liability for the money spent for ad- 


- vertising may not be amended retroactively by a provision. authorizing reimbursement for 


the cost of advertising. the: sale of sane which are HeteE withdrawn from sale by t the United a 
. _ States. 1 ad _ 
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He, © Tt may be iat the. eal in this case is ac harsh. Nonetheless,” ae has 
an hie Department has.no alternative. but, to administer. the Alaska: 
| ~ Public. Sale Actin accordance with its terms and the clear-cut legisla- 


” tive intent. expressed in those. terms. - The appellants’. only fapeihe 
3 appears to be in: obtaining some type of remedial legislation. As 

_- - Therefore, pursuant to the authority delegated to. the. Solicitor by 
ce ie Secretary of the Interior (sec. 23, Order No. 2509, as. ‘revised ; 

ee 17 B. R. 6794), the decision of. the , Associate Director of the Burean : i 
oa off Land Management i is. affirmed. . a ok Oba ee 
| a. ‘Reon Amatsrnone, - = 
a | "Solicitor. 2 - 


“.” SHANNON OmL COMPANY = 


a rec oe Decided Furie 21, 1955 


| : oil and Gus Teases: Unit Agreements | | 


The’ ‘final: paragraph of: the South Sand Draw Unit Agr eement rivided: the 
~ procedure by: which land shall be made''subject: to the agreement. | Unless. " 
- land. -is,made. subject to. the agreement ‘in accordance with. “hat, Procedure, 
its is, not, effectively committed to the agreement. bee a ad 


a | oil and Gas Leases: : Unit Agréements—Secretary. of the’ Intetior 


“The ‘Seer etary Of: the tnterior has: no: authority to. ‘reform a ‘unit perecmieit ms - 


"approved by: him: pursuant to - the : ‘provisions : of::the: ‘Mineral - ‘Leasing Act; :. | 
"to. include land which, through error, was. not. committed to. the. anit agree: _— 
. a ment... ee pee ot, 


—> oi and Gas Léases: Unit Agreements IOP, eae re a | 
"Where a ‘tract of land was ‘not ‘committed to a ‘anit ‘agréaradiit ‘tonoeee pane 6 . 
“and the ‘parties - to the: agreement and ‘the Department havé‘assumed all. 
7 Poa: ‘that the: landwas committed, and ‘where there: are no: intervening. — Be, 
.-_ Tights: to: the’ tract’ which would be: adversely. affected by. such action, the 
_. Department: will recognize the tract. as. having . been. committed at the = | 


: ‘time. of the original agreement upon the submission by. all parties i in } ines. 
ee terest of, a nal oper reformation of the ape ; a : eee 


“APPEAL FROM THE BUREAU. OF LAND: MANAGEMENT 


yr. we 


: unit’ openoe ‘of the South ‘Sand Draw Unit pees fore * a sf 


the Secretary of the Interior to determine. the status of the SW1, sec. — 


96,1. 32 N., R.-95 W., 6th P.M. , Wyoming. » Specifically, the. request. * : 
Was: that this land: be determined to have been:committed:to the unit. 
ee agreement, which. agreement was ‘approved by the Assistant ‘Secretary 4 
ae “= of the: Interior: on Odiaber 8, 1945, ‘and: that. oil and: gas Tease. oo. | 
oe Oh 71782, 3 issued, to, ‘Warwick 1 M. - Downing as. sof, f May ia 1946, ‘be. held, . 


waite 


gpay EEL se "SHANNON OTL oe ee ees 
a (eee Tune 27, 1955 _ 


.. insofar. as it cotvebad the Swi, sec. 26, to ies beat: axtended: Bevonil | 
| its primary term by virtue of being committed to the unit agreement. 
The petitioner stated that the Swy, sec. 26 is among the lands cov- — 
ered by the unit agreement. which Mr. Downing signed asa party; 
‘that by the terms of the unit agreement this land 3 is fully committed 
‘to the agreement 5 that by mistake the lard was not listed by Mr. 
; Downing ‘ among ‘the lands which he, as an applicant for an oil and - 
gas lease on lands within the boundaries of the unit:area, committed 
to the unit agreement; that Mr. Downing intended to inehide: this 
quarter section with other lands within the unit area for which he — 
had applied; that Mr: Downing desires to correct his. mistake and — 
agrees that the land is to be considered as added to the list of lands — 
made subject to the unit agreement as if the mistake had not’ oc- 
- curred; and that ever since the approval of the unit agreement this. 
160-acre tract has been considered by all: per sons in interest as defi- 
nitely committed to the unit agreement. The petitioner submitted 
an affidavit signed by R.'S. Shannon, Jr., and others,! stating that 
each has considered the 160-acre tract to c. a part of the South. Sand 
Draw Unit Agreement and a part of lease Cheyenne 071782 and that 
that lease as to this land is now in full force and effect. In addi- 
tion, copies of certain decisions and letters of officials of the Bureau 
‘of Laid Managément and of the Geological Survey, indicating the 
understanding of those officials that the land was committed | to the 
unit, agreement, were attached as exhibits, 

In a ‘lesision dated. October 15, 1954, the Acting Dir ector of the 
Bureau of Land Management, ‘after reviewing the provisions of the 
uit agreement, held that the sein commitment of the lands to the 
unit agreement is expressly provided for in the final paragraph of 
the agreement which» ‘provides that : | 

* * * the parties hereto have caused this agreement to be seactited and 


| eee set opposite their respective names the date of execution and . a list 
of the lands made subject to this agreement. 


He held that lands listed opposite the names of the aeons lessees. 
are the only Jands committed and made subj ect to the agreement and 


that that listing is controlling over the general designations: ‘of the 


unit area eens described in the agreement. and the exhibits thereto. 
He held that, notwithstanding the fact. that certain officials of the De- 


partment had repeatedly indicated, in decisions and otherwise, that 


the SW14 sec. 26 was committed to the South Sand: Draw Unit Agree- 
ment, the quarter section had not been listed by Mr. Downing opposite — 
his sign ature and thus v was not t effectively committed t to the ne omon: 


1The affidavit is signed by Mr jcnannod Richard Downing, G. Cc, Parker, Paul 8, eae a 
mueller, and Warwick M. Downing. ; 
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| bag On the eis of that holding, the Acting Director found that oil. ne 4 : a 
as gas lease Cheyenne 071782 was not. extended beyond its primary term oe 
-. 4nsofar as it included the SW1{ see. 26; 1: @, that the lease on this oe 7 


= = had expired on April 30, 1950. ae 
~The petitioner has appealed from that decion to the 5 Botirdtary of = 


“thie Interior. Oral argument on the appeal was‘heard by the. Solicitor. be 


eo. The appellant: contends that the Acting Director erred im giving -. 
i - controlling effect to the final paragraph of the unit agreement. and? 
a) that, in any event in the circumstances. of: this: case, the principles of 
a equity and administrative fairness require. that the tract be considered — i 
. to be subject to the unit. agreement, particularly in view of the fact... 


a that. officials of the Department have repestedly indicated that the oo 


re land is subject to the unit agreement. 


Upon careful consideration of the unit a agreement, it 1s 5 deterininsd a. 


= that: the Acting Director was correct in holding that the final para- as 2 
—S graph thereof is controlling i in determining the lands made subj ect toe es: 
 . the agreement. N otwithstanding the fact that the tract. is included i in. 2 * 


one the area described i in section 2 of the agreement as the unit. area, 1S °° 
shown on the: map attached -to the agreement as Exhibit. A to-be > 


within the boundaries of the unit area, and is shown on Exhibit Bof 


- z - the agreement as being covered by the application of Warwick M. | 
os ~ Downing for an oil and gas. lease, none of these factors, without more, — 


erved to commit the land in question to the agreement. ‘The agree- : 


_— ment when read as a whole, and particularly when consideration is a" | 
.. given to section 9 thereof,? obviously contemplated. the possibility 1 that 6 


| oY all lands. included within the external limits of the unit area would ae 


- ‘not be made. subject.to the agreement. . It was only by the-definite com-_ : : 
_ mitment of the lands by the § signatures of the parties and the listing of... 


; the lands as provided for in the final paragraph of the agreement that. — 


3 ary particular tract of land was made subj ect-to the agreement.’ 3 The 


. a agreement was signed by Mr. Downing on July 9, 1944. Opposite hig? | 
_ signature are the lands which, by hiss signature, tie agreed should be 


made subject to the agreement. The tract in question is not. listed. 
eee cannot therefore be held, as a matter of interpretation of the agree- =e 
ae ment, that the tract was committed to the unit pila | ae 


‘4a Section. 9 nrowides in oart that “Any land within the unit area: ee subject £0. the ae — 


of this agreement”? which is under the control of a party signing the agreement. eal be: x 


an developed SO. far as ‘possible in accordance. with the terms of the agreement. ©... . 
Pee ee fact, at the time when the unit agreement. was approved by the Assistant Sécvetary,. os 
a 40-acre ‘tract of privately.owned land situated in the unit area was not committed to the. 


es unit. agreement, - ‘The Department. has frequently. approved unit. agreements where all the. | 
- Jands' situated within.the external limits of the unit area have not been committed to the. 


| 2 . agreement. . Paragraph. 29 of the standard. form of unit agreement expressly recognizes: 
that all: lands in a unit area. may not be committed to the agreement at the time it is.ap- 


: ‘proved (30° CFR, 1953. Supp., p. 52),. although such. uncommitted land would, be. described. 
: 8s part of: the unit area in paragraph 2. of the standard form of” agreement, designated! Orr 
a ‘Inap of the unit area (Hxhibit Ms and listed on Exhibit Bs. oan CER, 19538 Supp., ‘Pp. 45. 


and 34-05). 


a) |. SHANNON. OIL. CO. 8 & © 2. bo 
| ; June 27, 1955 
oe seems ‘obvicas, oes that a ees was made by Mr. Dew 7 


ing and that it was through inadvertence that the SW1, sec. 26 was. 
not listed opposite Mr. Downing’s signature and thus committed to 


the agreement. The question. then is whether the Secretary of the 


Interior has authority to correct that mistake, whether he can, by the © 
application of the maxims of equity which ‘the appellant cites, re- 
form the agreement to conform to what, the appellant pees was - 
the true intent of the parties to the agreement. oe 
‘Although a court of equity undoubtedly has the power, ma proper 
case, to once the remedy of reformation of instruments where there 
has been a mutual mistake * or where it is shown that, through error | 
or inadvertence, the contract does. not. recite the true intent of the 
parties ® and although a. court may require the reformation ‘of con-_ 
tracts to correct erroneous descriptions of land * or reform instru-- 
ments to include land which the parties intended to include,’ there is 
no reason to believe that the Secretary of the Interior has such power 
to reform a unit agreement approved by him pursuant, to the pro- — 
visions of the: Mineral Leasing Act,:as amended (30 U.S. C., 1952 
ed, sec. 226e).° A unit agreement is essentially a contract beeen : 
private parties (1. e., co or holders of oi] and. gas rights ae * 
Federal, State, and. privately owned. lands). No reason appears why 
a unit prea: as a private contract, is not subject to reformation | 
by a court of equity the same as other private contracts.. The fact 
that the agreement is approved by the Secretary would not appear.to — 
have the effect of shifting the power of reformation from the courts _ 
-to the Secretary.. The Secretary would, of course, recognize. a proper: :, 
court decree reforming the agreement. | 
_ However, there would appear to be no legal objection to the punta | 
to the contract reforming their contract to state their true intentions 
in the matter if, in fact, it was their understanding that the tract im 
- “question was to be committed tothe agreement2 
Although the appellant states that all parties ‘to the agreement 
have at all times since the agreement was executed believed the tract | 
to have been definitely committed to the agreement, evidence of such 
an andes by all. airil to the oe has. not been sub- 


4 See Simmons Oreeh Coal Compony: vy. Doran, 142 U.S. 417 (1892). 
- § See Ackerlind v. United States, 240 U. S. 531 (1916). 

® See Adama v. Henderson, 168 U. 8. 573 (1897). | 

7 See Wasatch Mining Company v. Crescent Mining Company, 148 U.S. 298 (1893). 

8 The South Sand Draw unit agreement was entered into pursuant to section 27 of. the 
Mineral Leasing Act; as amended by the: act of March 4, 1931 (46 Stat. 1523). Section 27 
provided that “permittees and: lessees thereof and their. representatives may unite with 
each other or jointly or separately with others in collectively adopting and oper ating under 
a cooperative or unit plan * * * whenever determined and certified ‘by. the. Secretary 
of the Interior to be necessary or advisable in the public interest * * *,7 — 

® See Hercules Powder Company Vv. Harry qT. Campbell Sons Co., 144 ‘Ath 510 (Ma.,. 1929) ; 

» 12, Amer, Jur., Contracts, sec, - 427. 
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| ae mitted. The affidavit Siew with ‘the: pevilien! is mor siufficiont. oe 


8 ee merely’ recites.that-the: affiants, some of. whom in. their. individual = 8 
— capacities were parties to the original, agreement, understood. the: agreé- ie 


_. sment’to:embrace: the tract in: question. ‘The affidavit. recites: that cer- . 
-.. :tain of the affiants are. officers of companies which, according. to the | 
~records: of the Department; have operating: rights. or. other. interests es 


? | in. some. of the lands: committed to the: agreement. . -However;. the. af- 3 
> -fidayit-is not. signed:on behalf.of those companies: but: by. the affants 
| oe as. individuals. The: affidavit does not indicate:that: the. affiants: are 
nk authorized to act: for the other: ‘parties: to: the unit: agreement.: Nor ea 


| ~ -does it indicate: what: proportion of the lands committed: to oe eee 
: ; ment is'represented thereby. ! , 


..> »' Inview of the fact that the records, of the Department s show that the: 2 | 
i ae Assistent Secretary was informed. that:the-tract.in question was com-— 


mitted to the unit agreement when ‘he gave his approval: to the agree-. | 


~-jnent on. October: 8, 1945,:-and: in view of: the: fact: that: subordinate:of- | 


 ficials of the: Department: have apparently at all times considered the 
tract to be so:committed: (to the extent, for:-example;-of charging the 
rental rate.applicable. to unitized in and. also.in. view. of -the 
fact that there are no intervening rights to. the tract which would - 
be adversely: affected by such action, the Department, recognizing its 
own misunderstanding ‘in’ this! case: will- consider: the: tract to ‘have 
been so committed, and: the lease thereon ‘to have. been extended; if 
all the -parties: to: ‘the unit: agreement ‘agree that a:mistake has. been 


made and ifthe parties: reform their! contract to reflect their under- ~ 


standing ofthe agreement. when‘executed by them that the SW, sec. 
- 26 was to become subject-to the unit agreement and bound by its terms 
and that it was through mistake or. inadvertence that the tract: was 
-omitted., from ae ‘list’ of: lands Hien. were: ee eublect to ‘the 
agreement. | | 
“Therefore, ails it must t be, detaaaned < on 1 thie baaig oe tlie: ores EI 
record that the SW14: sec. 26\is not. committed: to ‘the South ‘Sand. 
Draw Unit Agreement, this determination will be amended in the event’ 
e all parties to the unit agreement, or their successors:in interest, submit 
a proper reformation of the unit agreement to correct the error, stating a 


that the SW1{, sec. 26 has. been. considered as having’been at. all times” : 


- since the eurOva! i ‘the: paren subject: to. the terms: of- that ue 


tes agreement. | : 
| “Therefore, Saat to the nieouity. delnered. to ae ‘Solicitian: by. a 
the Secretary of the Interior (sec. 23, Order No: 2509, as revised; 17 


iy FR. 6794), the case is remanded. to. the Bureau. of Land Management a 


a for further .action consistent: with this: decision ine ‘the event, such a - . ‘ 


reformation of the agreement i is submitted. Re uae wie ae 
a od. Rowes Amwemmoxe, 
ee | Solicitor. 


S7] - SOUTHWEST WELDING AND MFG. 00. we ae : 
| «dune 29, 1955 : 


APPEAL or SOUTHWEST ‘WELDING AND MANUFACTURING 
. e COMPANY» - 


TBCA-33_ “oe "Decided June 29, 1965 
- Contracts: Waiver and Estoppel 


Where a contractor, who is liable to the Giterment for corrective. woul per- 
. formed. by. another contractor, voluntarily and with full knowledge of the. 
_ facts. constituting the. basis for charges for the work enters into a settlement 
with the other contractor, such. settlement constitutes an accord and satis- 
faction. Such. settlement cannot. be: avoided because the contractor might 
have entered into the settlement reluctantly, or to avoid the trouble and 


expense of an administrative determination. of fact and a possible appeal 


therefrom and. litigation, oer because the Gov ernment, an interested third 
party, urg ged such a settlement, and withheld the sum of $5,000. otherwise . 
due, the contractor, pending determination of the amount chargeable to the © 
_ contractor for the corrective work. | . pe 3 | 


Contracts: Damages: ‘Unliquidated Damages se Se ea ae 


AL claim for additional compensation to cover iigvedscd dues “wlezeaiy ant 

curred by a supply contractor because the Government withheld what was 
_- contended to.be an excessive amount of money to insure that the contractor 
-* paid a back-charge for corrective work, and because the Government, failed - 
- to give notice to the contractor. as required by the contract, is in the nature 
cof a claim for unliquidated damages, which an administr ative officer of the : 

Ok ernment has no author ity to consider or settle. ss | 


BOARD OF CONTRACT APPEALS 


‘The Sonthwodt Welding and Manufacturing Coinpany, icihadiora, - 


California, hereinafter referred to as “Southwest, ” appealed, from 
the findings of fact and. decision of the contracting officer, dated 
March 8, 1955, under Contract No. I2r-19619, denying its claims: for 
| compensation in the amount of $1,812.90 for modification of penstock | 
sections, and in the amount of $1 818.88 for pinoy te internal bracing 
from: penstock sections. 

By brief dated Apr ils 26, 1955, in eee of the appeal, the ae 
tor accepted. the contracting officer’ S findings of fact and decision with 
reference to the claim for removal of internal bracing, | and limited 
the appeal to the decision. denying the claim for moditication of pen; 
stock sections. 3 | 

The contract, which was a ane Gas supply: contract 

(Form No. 382, November 1949 revision), was entered into with the © 
‘Bureau of Reclamation on. October 11, 21951. By. the terms of the 
contract,. the contractor. agreed. to delve: fabricated steel penstocks 
for installation at the Government’s. Folsom Power Plant, American. - 
_ River Division, Folsom Power Unit, Central ey Project, Califor- 

355832—55. 
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= nia. The penstoek, sections were es be. installed and. the joints alded - 


by another Government contractor;. Guy c Atkinson’. Company, | 
cea hereinafter referred to as “Atkinson. » 7 oe 


~ Atkinson, the installation. contractor; ee hiae some. of the } 


_ : sections delivered at the job site were out of round beyond specified = 


| : tolerances, and that corrective work was ‘required, so that the’ edges of: 
- adjoming sections would match and could be: welded together... 
| nee ene of the. detente, the: Gov ernment, Py telegram dated | 


= damediate: corrective ie was: mneoded, . “The: tologram: “also, inquired | 


: _ whether the contractor wished to: perform: the: Stonk. Or: “preferred to — 
_. have the work done By. the installation contractor and pace hated to 


ae : Southwest... 


Fiance abe: — Southeast visited nee cite’ on 1 February: 20, 1954, = 


oe aad authorized Atkinson to perform corrective work, on. two. sections ; 


| ee of the penstocks, pending the time when Southwest could bring its. | : 


= own crews to. the job” site to do the: balance’ of the’ corrective ode rr 


a os : When the final payment. voucher was issued to Southwest, the Govern- e 
-*- ment withheld $5,000, pending a determination of ihe. cost. of the — - 


a | : corrective work performed by Atkinson and chargeable to. Southwest. ‘ 
Then, the Government’ encouraged the two. contractors to reach a. 


oe settlement by negotiation betweén themselves as to the reasonable cost 43 


Go 5 OL. the corrective work... In this way, it was believed that the con- 7 
- tracting officer would be relieved of the necessity of making findings ie 
of fact under the two contracts, including’ a ‘detérmination of the in- 


oe creased cost under the Atkinson contract because’ ‘oft the ‘corr ective 


oe work. Moreover, it was thought by the Government that: such addi: 


tional findings of fact. might, if the amount of costs of the corrective. 


ae . work; determined by the Government was — to. either ‘con a ) 
i tractor, lead to an administrative: appeal to this Board. ' hele Ae 


‘The contractor maintains that it paid an excessive sum: me ‘Atkinsoii 
ig return: for: Atkinson’ Ss withdrawal: of its claim against the Gover n- ~ 
iment for the corrective’ work: performed ; ‘that it: was ‘urged. ‘by: the 
| Government to make a ‘settlement, ‘and. that. such settlement was’ the. 
only way by which it t could 1 recover the © $5, 000 balance due. > under the 


contract. | 
Moreover, the éonttactor phienae that it paid’ an | excessive ‘amount 


os . by, the. settlement because. the Government failed to tg A the « con as 


General’ ‘Phavisiona); end that: ‘Atkinson "porféemed some:  eorrentive 


work on brieires sections > before giving | notice eof the defects ‘to the o —— 


| Government. 


feee, 
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Has oe June 29, 1955 _: 

‘The Governméiit contends that the notice given Southwest by tele: 
eram dated February 19, 1954, was in conformity with the provisions — 
of Clause 5 (b) of the General Provisions of the contract, as amended — 
by Paragraph 7 of the Special Conditions — to eee 
| The clause, as. amended, reads : as follows: Se ee, 

(b). In. case any supplies or lots of supplies are ; defective in material ¢ or ee 


eae or otherwise not in conformity. with the requirements of this contract, 
the Government ‘Shall have the right" ‘either to reject them (with: or without in- 


3 structions. as to their disposition) | or to require their correction. ‘Supplies Or 


lots: of supplies which have. been rejected or required to be. corrected shall: bé 
removed. or corrected. in place, as requested by the Contracting’ Officer, by and 
at the expense of the Contractor promptly after notice, and shall ‘not again be 
tendered for. acceptance unless. the former tender. and. either the rejection or 
requirement of correction is. disclosed. Tf the Contractor fails promptly to re- 


move such supplies’ or lots of supplies, when requested by the Contracting Officer, 


and to bret promptly with the replacement or correction’ thereof, the Gov- 

and charge to the Contractor. the. cost occasioned the- Government. ieieey, or 
: ii). may. terminate this contract for default as provided’ in the clause of this 

contract entitled “Default.” -If the correction: of the supplies or. equipment is 
‘required at the point of installation or delivery because of non-conformity with . 
requirements of this contract, and limitations of time will not permit correction 
thereof by. the: contractor,. the Government may nevertheless proceed with such 


necessary correction, after notice to the contractor, and charge to the contractor a 


the cost of correcting the supplies or equipment. Unless the Contractor elects. to 
correct or replace the supplies which the Government has a ‘right to reject and 
is able to male such correction or teplacement within the required ‘delivery | 
schedule, the. Contracting Officer may require the delivery of. such supplies ata 
reduction in price which is equitable under the circumstances. Failure to agree 
to such reduction of price shall be a dispute concerning a question of fact within | 
the meaning of the clause of this contract entitled “Disputes. one 
) Moreover, section 20 of the special requirement of the epiitiact 
required the contractor to “replace, free of cost to the Government, 
any defective material discovered during erection” and to “pay the 
actual cost tothe Government of the correction 1 in the field of any errors 
3 for which-he is responsible. a a: 7 
‘We conclude that this appeal i is without merit. | 
Southwest voluntarily and with knowledge of the facts constituting 
the basis for the charges claimed by Atkinson for the work ordered by | 
_the Goverriment and with the acquiescence of the Government entered. 
into a settlement with Atkinson after much discussion and negotiation, 
which reduced. the'amount of money orig emnally Bovey Pye Atkinson, for - 
extra. work against the Government. a 3 
tis clear that Southwest: regarded. ‘the settlement as a catia 
aoreanent? ” which was the term used by Southwest-in a letter dated 
7 November 17, 1954, to the Construction: ee Bureau of Recla- 


“ 
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‘ mption.” | This letter Gitloed a. ee in: he ‘amount’ of $2, 266. 13 for. . es 
delivery” to ‘Atkinson to “cover the adjusted, amount in full.” “The: - 


7 | settlement. constituted an accord | and ‘satisfaction | which ‘cannot, ‘be = 7 
avoided. because one of. the two parties, the ‘contractor, might have 
entered into the. settlement’ reluctantly, or to avoid the trouble and 


expense of an administrative findings of fact anda possible appeal | ae 


oes therefrom. and litigation, or because the Government, an interested 


; ‘party, urged. such a. settlement, and. withheld the sum of $5,000 other- — a 


= wise due Southwest, pending. the determination. by the Government of | = 


| the amount. chargeable to. Southwest under. the terms of the contract2 ES 


ne ~ Moreover, insofar as the claim rests on. alleged. increased: or excessive 
costs resulting to ‘Southwest by virtue of an alleged. act of the Govern- | 
‘ment in not giving the notice required by. Clause 5 ( b) of the General 
~ Provisions of the. contract, as‘amended, this claim is for. an alleged ie 


Ee breach of contract,? and hence. it is for unliquidated damages... 


-. “It-is well settled that an administrative officer, including the hed | 
of an executive. department or his authorized: representative, is with- 
out authority to consider or settle a claim for unliquidated damages. : 


Con cristo 


| “Therefore, pursuant’ t to ‘the’ authority delegated to the: od of 

Contract Appeals. by. the Secretary of the Interior (sec: 24, Order No. 
9509, as amended; 19 F. R. 9428), the findings: of fact and decision of 
the econtnectng officer, dated March 8, 1955, are affirmed... 


-'THroporr Hi. ‘Haas, C hatrman.. ie 
- Tuomas C. Barcunxor, M ember a 


| Wasa Spacer, ee emt er. 


- > | | pevEan W ‘DIMOND. : 
~ ‘Aorist Decided July 5, 1955. 


‘Mineral Leasing Acts ‘Lands s Subject to—Oil and Gas Leases: ands Sabet 
oe to Leasing: . 


Where: oil and gas BS acpoalta: reserved is ne United States arden och isina’: 
-homestead | entries - or patents were undisposed. of. on March 4, _1933, when : 


. — _the lands containing such deposits. ‘were > permanently withdrawn from all mT 





oe ae <a See Du Puy’ ¥. United. States, 67 Ct, Ch. 348, 880-381. (1929) ; “United States Vs onita é€é = 

ste 0:; 79 U.S. 2382 (1870) ; ‘Brice. Va United States. et al., 32 Ct, ch. 23. (1896). “a oS OL 
a 2 Nonconformity. with the contract was the sole ground. for’ this claim’ in‘ ‘the: notes: ‘of ie 
appeal dated. April. 11, 1955; cand the main Dasis, in the subsequent briefs, filed by appellant, gic Byes 


8 William Cramp &. Sone v.. United ‘States, 916 U. 8. 494, 500 (1910); United States v. 
| Riee, 817 U. 8. 61,67 (1942); Continental Ti. National ae é Trust Co. ue lore La ve | 
United States, 126 Ct, CL 631, 640 (4958). ee oe oe bie 
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forms. of entry. or disposal, those deposits are not BuDISet fs leasing unde? a 
the terms of the Mineral noene Act. : 


| Stock-Raising Homesteads a 


An entry. of land under the Stockr aising Hoinestena Act segregates the land 7 
: a entered into two cas estates—the surface and the mineral. 


‘APPEAL FROM. THE BUREAU OF LAND MANAGEMENT 


eae real Ww. Dimond has appealed to the Secretary of the imeaes 7 


ste: ey a decision by the Director of the Bureau of Land Management 


dated December 1, 1954, which affirmed the action of the manager — 
of the land and survey office at Salt Lake City, Utah, in rejecting 


Mr. Dimond’s offers to lease lands in T's. 39 and 40 S.; Rs. 25 and 26 


> ES. L. M, Utah, for oil and gas purposes under section 17 of. the 
=| Mineral Leasing Act, as amended (30 U.S. G., 1952 ed., sec. 226). . 

-’ The Director held at the lands ambeaced 3 in the te are within 

the area set aside as an addition to the Navajo Indian Reservation by 

the act of March 1, 1933. (47 Stat. 1418), and that the oil and gas de- 
- posits in those ands became subject to the jurisdiction: of the Navajo 

Tribal Council for leasing purposes by the 1933 act, even though some 


: _ of the lands had been patented under the Stockraising Poe | 


~ Act-of December 29, 1916 (43 U.S. C., 1952 ed., sec. 291 e¢ seg.), with 
- @ mineral reservation to the United States id the remainder of the | 
lands were in outstanding entries under that act at the time of the 


7 _ passage of the act of March 1, 1933, although the latter entries were | 


later relinquished or canceled. 
Section 1 of the act of March 1, 1933, entitled “An Act to perma. | 
3 nently set aside certain lands in Utah as an addition to the Navajo In- 


ee dian Reservation, and for other purposes, provides : 


That all vacant, unreserved, and undisposed of public istics within the areas 
in the southern part of the State of Utah * * * [ described | be, and the same _ 
are hereby, permanently withdrawn from all forms of entry or disposal for the _ 


- benefit of. the. Navajo and such other Indians as the Secretary ‘of the Interior . 
may see fit to- settle thereon : * * * > Should oil or gas be produced in paying 
quantities: within the lands hereby added to the Navajo Reservation, BT) per 


centum of the net royalties accruing therefrom derived. from tribal leases shall 
be paid to the State of Utah: * * *, | 


~The appellant contends. that because the iGuide embraced i in his oe 


= . were either patented with a. reservation of the oil and gas deposits to 
. the United States or in outstanding stockraising homestead entries 


when the act of March 1, 1988, was snneted. the lands were not “vacant, 
unreserved, and unidisposed of public lands” at that time and.thus the 


“re, deposits of ol and gas therein were not set apart forthe: Indians. 


_ “An entry ‘under the Stockraising Homestead’ Act is subject to ha ce 
_Teservation to the United States of all the coal and other minerals im 


: 262 | ‘DECISIONS or THE: DEPARTMENT ‘OF: THE INTERIOR tee PD. Db 2 


. the tania so nea? (48. U. Ss. GC, 1959 ed., sec.. 999) < The fie. Of : 7 


_ such a reservation at the time of entry is to segregate: the land. entered | 


into two estates—the surface and the mineral. . Skeenv. Lynch.et al, 
_ (48 F.2d 1044 (10th Cir. 1981) ; ef. Kinney- -Coastal Oi Company ebal. & 

cee W, Kieffer et al., PAs U. Ss. 488 (1928). But the fact that one estate an 
the surface—has been carved out of the public. domain by either. Ch ee 


a entry ora patent under the Stockraising Homestead. Act-does not make... - - 
that which is left—the mineral estate— any the less “land.” - British-- ee 


- American Oil Producing Co. Vv. Board 0 F ra qualization. of M ontand. te os 


a, 299 U.S. 159 (1936) ; ‘Solicitor’: s opinion, 59 I. D. 393 (1947). | 
~ ‘The act of March 1, 1933, withdraws from all forms of entry or dis- ; 
- ‘Posall ‘all. vacant, ‘unreserved. and undisposed of public lands” ina 


~~ described area, and sets these lands aside for the benefit. of the, Tn- 


= dians. While it may be admitted. that the surface estates in thé lands | 
~ embraced in, ‘Mr. Dimond’s offers were not vacant, cunireserved, or un- 
disposed. of when the 1933 act, was passed, the mera estates in those 


lands meet. the test of theact. The record indicates that while some of a 


the lands had previously. been covered by oil and pas prospecting per- 
mits issued pursuant: to the Mineral Teasing’ Act, all such pemiits had 


ae been canceled prior to March 1,.1933.: 


‘As the mineral estates in those Tanda were Hees "Gnvoadieved. a | 
; undisposed « of when the 1983 act was passed, it must’ be held. that those 
~ estates are within the scope. of the act and that the oil and. gas ‘deposits* | 
in those lands are not. subject, to disposition under the terms of the 


Mineral Leasing Act. Cf. United States. v. Shoshone. Tribe of In- a 


~ dians, 304. U.8.111 (1988). 


2 A453 


“Therefore, pursuant to thé ‘(udhonity-d delegated: to the Solicitor by 


the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 eae 


| FR. 6794), the decision of the Director of the Bureau of Land Man- oe 
the agement ee for the reason. 1 sét forth SS affirmed. a ae 

pas ae (ERR tao | EbsconoT. Fey, ve a 

 Penuys Solicitor. am 


“PLYMOUTH Om COMPANY 

os ae A * Decided July 15; 1965. Sa 
- 7 Indian Lands: Leases and Permits: Oil anid: Gas—Publie Sales: : Competitive iS ‘ 
_ Bidding, . | Soe. | et ts ee 


» Requirement j ina. ‘notice of ‘public salé. for: oll: fore gas. mining: 1éasés) on 1 Tnidian an ee 
“lands: that: sealéd. bids be submitted -by..a. ‘definite: time. must be: observed fa ay 


es Sg -and., where - “BO: bid . covering eight | tracts - “was, submitted. after other tiniely’ - ws 


ere bids ¢ on. | two. of the tracts had. been. opened. and the sale closed the late bid. - 


gents eo | PLYMOUTH... OIL ‘COMPANY: ~ * Vater: 263. 
7 ie a July 45, 1955 | a 7 


for the Eo, ‘tacts cannot be considered. Only the timely’ bids are. 2 accept. 

able under the public. sale or steps may be taken in accordance with othér — 

-” provisions of the sale ‘to reject all. bids for‘ the two. tracts and readvertise © 

“> those tracts at. another: ‘public sale. Bids received late for the’ public sale ~ 

“on six traets: regarding ‘which no competing bids had.been received may 
be regarded: as offers to purchase at a ees or negotiated sale. 


- Contracts: Generally 


Minor mistake of Western Union in farce accepting bidder’s offer is not 
fatal where intent to accept. offer is otherwise clear. ' 


Indian Lands: : Patents—Indian Lands: Removal of Restrictions 


The subsequent: issuance and, delivery of a patent in fee to a tract upon hich | 
@ bidder’s. offer to lease had been accepted prevents the Department from 
granting a mineral lease covering such tract because the land has. become: — 


unrestricted. ‘Since the Indian owner of the tract has instituted litigation 


In that respect the deposit made. for a lease on the tract will be held pending 
the: outcome ‘of. the. litigation — or subject. to further action by the’ parties 
2 ee in the deposit, 7 | oe 7 


APPEAL. FROM THE BUREAU OF INDIAN AFFAIRS. 
On February 16, 1955, the Plymouth Oil Company, which i is hhere- > 


atter referred to as Plymouth, filed further exceptions to action by. acy 
the Bureau of Indian. Affairs accepting Plymouth’ s bids to purchase vee 
certain oil and gas leases on the Fort Berthold Indian’ Reservation, oo 


; North Dakota, covering allotted Indian tracts 24, 25, 26, 28, 29, 30, - 
31, and 32, and. directing Plymouth to make the initial 20 ‘percent = 4 
payment ‘of bonus and rentals on tracts 29 and 32. Plymouth. has 


also asked that the sum of $19,636, representing an amount already. si ai 


. deposited on the other six tracts, be refunded. To support its. views ae 
in this. matter, ‘Plymouth i in substance makes three contentions: a 
10 That the bids submitted by it were late, and were there- 

. fore defective as to all tracts, bid upon; 
2, That there never was a contract. with Plymonti as to 
tracts29and 32;and ? 
8. That the acceptance of Pljinouth’s bids was ineftective: ; 
In order to form @ proper background of the ‘present controversy, | 
it is essential that reference be ane to the notice of the. oil and gas 
lease sale which was advertised by the Superintendent of the Fort 
Berthold Agency ¢ on hharen 29, 1054, “The notice provided, among 

other things, that :. | 

Sealed bids for oir and Gag Mining Leases ‘on ‘réstricted Allotted Lands of 


the Fort Ber thold Indian Reservation, North ‘Dakota - will be received at the 
Office of the Superintendent of the said. reservation, ‘New Town, North Dakota, 


until 2:00 P. M., Central Standard Time.on April 28, 1954, and will be opened. 


immediately ther eafter’ ‘in the ee of such bidders. as may attend. 
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The notice, of the. sale likewise. contained other provisions ‘which 


ot called. upon bidders. for a deposit. of at least 20 percent of the bonus. : 


a Ps offer, plus 20. percent of the. first year’s. rental, as.a guaranty. of good — 


ss - faith. Moreover, the notice stipulated: that: the, failure of-asuecessful © | 


‘Bidder: to. comply ‘with the terms of the’ lease sale, conducted-under ~ 


oe ‘regulations of the Department, 1 would be ‘grounds’ for the: forfeiture - 


pad OL “the bidder’s deposit. for the use and. benefit of the Indian.-owners. - 


a - Also; the right. was. reserved to: reject. any. and all bids,. and, to. ‘disap- (eh. 


a - prove and reject prior’ to approval: any lease made on: an. accepted bid. 


‘The records: disclose. that: the public lease. sale. was. held. as: adver- a 


pa Se tised: on April 28, 1954. “The bids which had been, submitted were _ 


See ~ opened: at.2: 00: p.-m..on that date, and the ‘sale was over at 215. p.m. 


OF the above eight. tracts? only. two: attracted. bids at: the. public. sale. 


8 Gra Oi Corporation bid $8.05 per acre. for tract 29, and, Stanolind 
—s Oil and Gas’ Company bid $12. ST. per acre for tract Bee. ‘Plymouth’s _ 
v. representative did not: ‘arrive. ‘at the public’ sale with his bids: until 

“9:20 p.m., which was. after. the sale had closed. - “He was. ‘informed 


that he was. late, but: he requested. nevertheless that Plymouth’ s bids. 
be. considered,* > In fact, a clearer understanding of the. parties’ dis- 


| F cussions | at, this particular phase. of the negotiations ean ‘best be gained 7 
by reference to the’ local Supérintendent’s ‘detailed report of October 
“By 1954, to. the Commissioner: of. Indian: Affairs. “The e perpen text 


| vf the report reads as follows: | ee ee | 
The Plymouth. representative, Mr, J Tosenk’ we “Cole, Je, was * considerably . 


a excited upon. arrival. ‘He asked if he was. late and was so. ‘informed: “He then 
_. advised. that. he met: a. road grader east. of New. Town and avoided hitting the . 
. “grader by driving’ into ‘the ditch: He stated-that it took considerable time to. ~ 


? ee get back: en: the: road and this made: ‘him: late for. the sale,’ and. that. his. company. or 


st ee ‘should: have’ their. bids. considered. for that. reason. He: “was* advised. that we as 
were: without - authority. to.make- a- ‘deeision,. but. ‘that: the: ‘matter would: be - 
eS - referred. to our. “Aberdeen. ‘Area Office. “An attempt. was then immediately. made a 

- to contact Aberdeen by telephone, ‘put this: could not be done because’ the tele+ vi 


~~ phone: lines ‘were down. We could nét-send- a telegram: for the ‘same! reason..-” he 


Pe Me Cole then asked if he. could: see the abstract of. bids received: “His request 





os = was complied. with, . After ‘reviewing,:the: bids, received. he: then’ opened the 
aos Le : oe bids. “He noted thats no 0 bids ‘were received on. six tracts and, mequested..- - 


or a5. CFR: 189. 


Goo Each, of. the eight ‘tracts: contains 820 acres, wit the exception of ‘Pract. 24, whieh Bo 
ie : includes 160 acres... ~ : . es pire: 
oe: Bi »Plymouth's bids: per acre on the dight. acts ‘were. as follows: 


Tract No, 24-— WW -- ee oe Cs. hie See eae 
shy eS ae ii Ea TOO ges ee A Rd NS 
sé és OG as eer Se, ‘ 36. 5 Be gate «ebay SPS ea 
pC Ce AE SOB ee ee. 8a oO 
6 “ OO eek ee ee a6 25 
heats ag || Pete sep oat ares ere) ae MRE ay (5) 
OP ORE es es Ee ee ee 108. 50 
Gg Ae emen ented g boca soe Laut 
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that those’ bids. be. ‘accepted and his request was granted with the provision 


that final decision. would have’ to be made: at: the avea or. centr al: office. He: 
then called. attention to: the fact that. the: Plymouth bids on tracts - Nov 29-and — 


No. 82. were cousiderably .higher ‘than the bids which were: weceived ion time, 7 


and he requested that consideration be given these bids also. He was advised 
- that it was our opinion that the bids could not be considered but that \ we nous 
report the matter to the Aberdeen Office and advise him. Ma J 
The deposits for tracts No. 29 and No. 32 were returned to Mr. Cole. The . 
deposits for: the. other six ache were. ‘talken up in i Special eee and are | 


Pa oT so held.. 


. Cole ‘requested. that’ as. soon as. word was received from the Seton 
Stes that ‘he be advised. Several days: later the Area Office advised. that the | 


a matter was being transmitted ‘to ‘the Central Office for a decision. Mr. Cole 


Was immediately advised. | He again requested that as soon as word was re- | 


ess ceived from Washington that ‘he: be advised.. This request was complied with 


a immediately by. our telegram dated } May 20, 1954. 


Thus, it would appear that Plymouth, through its ae ee 


| Mr. Joseph Ww. Cole,. ats; had repeatedly requested that it. be advised — | 


promptly. when authority ° was. given.to the local Bureau officials to 
accept Plymouth’s. bids... The authority to. accept. Plymouth’s bids 
im that respect was sent to the Area Director by a telegram dated 


= _ May. 14,1954, The local agency officials in turn were advised of this 


telegram on May 17, 1954, and on May 20, 1954, Plymouth was notified a 


. of the award toit of all eight. tracts.4 - 


_ It appears. that on May. 28, 1954, Piette eee Mr. ‘ 
Cole, visited the Superintendent's oles ‘Since the Superintendent. | 
apparently had had. no. response to his telegram of May 20, 1954, he | 


. states in his letter of June 4, 1954, that he took the matter up wih 


Mr. Cole, who then en the Superintendent that Plymouth de- -_ 


_ sired to. be. released. from the bids which it had made. Mr. Cole was 


; advised to put his request in. writing, after which it: would be. sub- 
-- mitted to the Commissioner of Indian Affairs for a decision. A copy 


of Plymouth’ s written. request for a. release 4 in that respect i is included — 7 


~ in the attached record. While that request, dated May 29, 1953,° is’ 
addressed to the Superintendent. of the Fort Berthold Teessevacion it 
is not clear from the record when, if: ever, that letter was received by | 
~ the Superintendent. Although it was supposed to have been. mailed 


on May 31, the letter had not en received by the Superintendent. on 


June 2, 1954, when. ‘another telegram was sent to Plymouth which re-_ 
~ ferred to the May 20 telegram, : and asked for a, deposit, of all the bonus 


a “At. the ‘game: tine: the: Superintendent: Macigea the Gul Oi Corporation and Stanclind 


Oil and Gas Company that its bids on tracts 29. and, 32 had been Tejected, and returned to a 


those companies the deposits. which they had made. Both. companies have protested this | 

action, and apparently both. desire that the ee tracts which they bid on be: awarded 

to them. 
5 Obviously this is a typographical ¢ error, as the date should read eae 29, 1954. . 


355882 —85— 
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: and: hatte cari fox fhe tno tracts in Y question: “Moreover, on 


= ace June. 9, the. ‘Superintendent, asked. Plymouth. to. indicate. what 4 ee : 
ae intentions were in the matter since no: word apparently had been re- - 


atte 


Fi os ceived i 7 v response | to the Superintendent's Pe communications. 


oo Seats’ soniene that ihe late fling of fi its a bids mado then fe ie aes 
: ave’ as to all of the tracts: ‘Theré is no question but that its bids =~ 


aes failed. to. comply. with the provisions ‘of the ‘public, sale held on. “April | rs 


- 98, 1954, “In fact, at, the. time. Plymouth’s. bids. were submitted, one © 


is bid covering each of tracts 29 and 32 and which. apparently ponformed: - . 


; cin all-respects»with: the: requirements’ of the: ‘public ‘sale, : had: ‘beet : 


| __ received.” ‘Since the sale was. over before. Plymouth’s bids” ‘were’ “subé ay 


Lae mitted, the. two bids. which’ ‘had’ been received at that. time’ were re-. 


ae garded: by. the local: Bureau’ officials ‘as the ‘only’ eligible bids. ‘under | 


> the public sale. “Accordingly, Plymouth’s' deposit’ on its bid for tract 
“82 was returned on the day of the sale, and its deposit. on tract 29 was . 


ie. returned. on April 80, oo “Suck: action. : by. ba local officials was: 7 
ee Tt is “fandariental that 1 ‘thie’ spéchficd tinbis: set. out in invitations. ae : 
- healed bids on oil and gas leases on Indian lands can be made effective 


only by giving force to those | provisions ‘which serve as ‘the: basis: for ae 


the. submission of: bids, - “When responding to such public’ notices, oil 
| companies ‘and: others are justified*i in expecting compliance with our 
own requirements. ‘Thus, when properly qualified bidders meet those 
= requirements, and the public. sale is closed, no competing bids received : 
after: the: closing of the sale: should ‘be considered. * - Accordingly, no. 


= - effort should be made to enforce payment of bontis and rental payments 


from Plymouth as to tracts 29 and:32, and its bids on: those tracts may 


_ |. be'regarded as having been rejected: - - Whether the’ proposals of the i 


7 eligible. bidders at the public sale should now be accepted’ is. beyond : 


the. scope of the present: appeal by Plymouth. | ‘However, it may be © 


S - | _ observed in ‘this ‘respect that the notice of the public lease sale re-. — 
served the’ right to ‘reject any and all’bids, and to réject; prior to 


ee any Tease made on an seer bid. “Thus, it Bile be: neces- ae fo 


a 


a itidepehdent investigation! to , datarnatne whither thé two bids | in ques: = _ 


ee | _ tion should be accepted, or. possibly, whether. tracts 29 and 32 2 should be ' 8 - 
ee _ readvertised : for oil and i gas mining purposes. ee ae ince 
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With Pexpact to the- remaining six acts on which Pisiiouy: ub 7 
| mitted bids, we cannot agree that the late filing of bids in that respect 

prevented the formation of an enforceable agreement. No other 

bids were made for those tracts. Irrespective of its lack of compli- 

ance with the provisions of the public lease sale,.Plymouth through 

its representative, Mr. Cole, nevertheless requested -that its bids for 


those tracts be considered: - Accordingly, Plymouth’s request: in that. 


respect may be regarded as an offer to buy-the mineral leasing rights 
ata private or negotiated sale. Since the lands: comprising such 
- tracts are allotted, no statutory bar to a private sale exists.® Accord- 
ingly, the local agency officials sought authority to consummate such 
asale.. This:was granted, and Plymouth was so advised through the © 
; modi: ob the. ean eases of ii 20, (1954, | . 
TT 
| ait is contended by pimoudh that the terms of the talegram. as 
soceived by it were indefinite and ambiguous, and did not constitute 
a valid. acceptance. The record discloses. that the Superintendent’s 
telegrim of May 20, 1954 to Plymouth, when received by the Western — 
~ Union Telegraph Company of New aes North aires read as 
follows: | | a 
YOU ARE HEREBY “ADVISED | THAT You. WAVE BEEN AWARDED 
TRACTS 24, 25, 26, 28, 29, 30, 31 AND 82 IN, CONNECTION: OUR ADVERTISE- 
MENT APRIL 38TH PLEASE DEPOSIT IMMEDIATELY YOUR CHECK 


| COVERING TRACT 29 AMOUNT $2400.00 TRACT 82 $7 360. 00 REPRESENTING 
20 PERCENT OF BONUS, AND FIRST YEARS RENTAL. 


A copy of the telegram which Plymouth alleges it tiga from i 
Superintendent through transmission of Western Union reads | as 
‘follows: ~ | eo, Whale, le OO | 
- YOU ARE HEREBY ADVISED a ae ee and 39 
IN CONNECTION. OUR ADVERTISEMENT APRIL 28TH PLEASE DEPOSIT 
IMMEDIATELY ‘YOUR CHECK COVERING TRACT 29 AMOUNT. $2400.00 
TRACT 382 $7360. 00 REPRESENTING 20 PERCENT OF BONUS AND FIRST 
YHARS RENTAL—RALPH SHANE SUPT: ie a a 
$2400.00 32 $7360.00 

It is Plymouth’s view that the omission or thé. course of tele- 
graphic transmission of the four words “vou have been awarded” 
led it to construe the’ telegram as a request to. return the checks for the 


# Act of Mareh 8, 1909 (35° Stat. 7183 ; 250: Ss. c, 1982: ed. , sec. pele 
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| . - . depicite on ‘tracts 29 ree 32 So that the Department could “recons! iden” : : 
_ the matter of making an award on alleight tracts. == oe 
“Tf, upon receipt of the telegram: of May 20; 1954, Plymouth felt Hee, 


fee ye a ifostake had: been’ made or had any misgivings. concerning the. scope - _ 


oa < Z of the telegram, It. was put. on: notice; andi In. view of the negotiations Pa 

et which were: pending : at the time, Plymouth i in all: diligence and good 
faith should have made inquiry to determine the exact: language: or 
ee correctness ‘of the telegram received by it.’ Irrespective of any obli- — 


ae -- gation in that respect; it is believed nevertheless that Plymouth under-._ ce 
——-.. stood the: telegram. of May 20, 1954. ‘Its apparent: failure to investi- ae 


ae gate after receipt of the telégrein supports such a view. Ins any event, 


that conclusion is not: unreasonable’ based upon: the: ‘circumstances ~ 


3 - : : which prevailed. at the. time.’ When the telegram’ was. ‘sent, Plymouth 
= was” in: fact awaiting word. from the Commissioner: of. Tedian Affairs: ~ 


“concerning. the acceptance. of its. bids: on. all of the: above tracts: 


i: Obviously, the: bonus deposits on: tracts 29 and 32 would not have been ; 


called for unless Plymouth’s bids:on those’ tracts were accepted. At 
_. that, time the. parties: were aware: of the doubtful. extension of any . | 
acceptance « of the bids to tracts 29 and 39.. The parties were also aware 
that if Plymouth’s bids on. those two. tracts. ‘could be. accepted, no 


~ obstacle. was. foreseeable by: the. parties to the acceptance of bids on 


the remaining six tracts which had: not been bid. aaa at the public 
sale and which were otherwise free to be leased. . 


~~ Other. circumstances also. point: to the conclusion: ‘that: Plymouth i 


: understood that: the teleg ram of May 20, 1954, constituted an accept- 
ance of all bids. ‘It 3 is shown by its attempted revocation of May 29. 
1954, that: Plymouth was. fully aware that the agency officials had been. 


instructed to accept the bids ‘submitted by Plymouth. “Moreover, ites 


2 algo appears: from the record that the day before the telegram ee eee 


: 20, 1954 was transmitted, Plymouth | had. been advised. by its own repre- — a 


~~. sentative that the Comunissioner: of Indian Affairs would approve. , 
kg? Plymouth’s bids: if. it ‘still desir ed: to take the leases.3 . ‘With such a. | 
Ae: ~ factual background. established, ab cannot be said that’ when the tele- “a 
Toe gram of May 20, 1954, was: pecdived; it was ambiguous or meaningless. . 

Phe: telegram merely confirmed. what was or: ‘should have been. under- = 


Os | . stood at that-t time bee y lyme 


Notwithstanding ne ae finding t tae Plymouth ’aot offer to “ease a0 — a 


we - : six tracts 1 was, s accepted, by. the. Superintendent’s telegram. of May 20, oe ve 


- 1 Of, 12 Am. J ur., “Contracts, pb. 683; Germain Fruit Company. Ve Western Union Telegraph | 


22 8. CO, 187 Calif. hae 70 ) Pac. 658 (4902) ; ‘Western Union Paley aay Company Ye Neill, 57 ‘Tex. ae 2 
tee 288 (1882). ae ar, 
8 This. information. was. furnished by. ‘the local. Superintendent after he haa received eho 


a soruedsas to mecept epuoune bids. 
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1954, we have en advised that a fee patent fon one of nee aa. 

| (Tract. 30) was issued on December 10, 1954, pursuant. to an applica- 
tion filed by the Indian owner, George W. Hoffman: . The patent has 
been delivered, and this Departments jurisdiction and supervision over _ 
this tract has been lost, since this land is now unrestricted. The In- | 
dian owner has indicated an inter est inthe deposit of $2,816 which was _ 
| made for a lease on his land, or. that the lease agreement by Plymouth: 
for tract 30 be completed. In this connection we have been advised — 
by a local representative of Plymouth. that George W. Hoffman filed - 
suit against Plymouth on April 27, 1955 in the District Court for the 


Fifth Judicial District of North Dakota, in which he seeks judgment 


in the amount of $2,786 representing 20 percent of the amount of 

| -Plymouth’s bid on Tract 30. Accordingly, no action will be taken 

looking to the disposition of the deposit. which was made on Tract 380, 
but that fund will be held in a special account by the. Superintendent 


| - pending the outcome of the litigation between the parties or until. 


such a time as they. reach ah agreement concerning the disposition of - 

_ the fund. : 

To summarize, the action of the Bureau of Indian Affairs requiring 
Plymouth to make deposits _ on tracts 29 and 32 is reversed. 
Plymouth’s . demand for the return of the deposits on the other six 


tracts upon which it bid is rejected in its entirety. Pursuant to per- ~ 


_ mission granted Plymouth i in the Assistant. Secretary of the Interior’s _ 
letter.of “November 18, 1954, Plymouth is given 30 days from the date _ 
of this decision in which to complete leases on all of the above tracts 
except Nos. 29, 30, and 32. .The deposit made by Plymouth on Tract 30 
will be held awaits the outcome of Jitigation instituted. by the owner 
_ of that tract, or pending such further action as ne parties interested 
in the —— me), take. | ee gs 
hie nae ~ Orme Lewis, 
: eeepc _ 


. | | 3 " RICHEIELD OIL. CORPORATION. 
A-27088 wits ce Devided Jal. 18, 1985, 
: Oil and Gas fectee: : Royalties po 


_ Where a portion of the land in an oil ana gas lease lies within the horizontal 

~~ limits of an. oil or gas deposit which was known to be pr oductive on August 8, 

 ---: 1946, the lessee is not entitled under item. (1) of section 12. of the act of 

= August 8, 1946, to. a flat royalty rate: of. 121%4 percent on production later 3 

. . obtained from deeper. zones underlying: the same: horizontal limits, which 

- deeper zones were discovered by wells drilled outside the lease boundaries 
eee to August 8, 1946. | 5 3 : 7 
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| a on aud Gas Leases: Generally | | ee. - 
: “Under item (LD). of section 12- of the act of ee 8, 1946, definitions of ‘the o 7 
* productive limits. Of ‘oil and gas’ deposits found to exist on that’ date cannot - 


‘later be changed on the basis of information deahety sees after that date. Tes 


Seen “APPEAL FROM THE GEOLOGICAL SURVEY. eT eS e 
The Richfield Oi: Corporation has ‘appealed’ to’ the: ‘Sener of 7 


| a - the Interior from that part of a letter of ‘August 9, 1954, by the Acting — 


: Director’ of: the’ Geological Survey determining that: a royalty. limita- 


f= ‘tion of 1214 percent does not apply to oil or gas ‘produced: ‘ander leasé ee 
a “Los. Angeles. 033569 ° from. the EWNWY,. sec. 28, T. 11 Ni, R: 20 W., eos 
8B. M: California, ‘from the Vedder’ zone (above Wheeler: Ridge. eA 
nae, thrust fault), , the RB-2 zone, and: the Eocene zone. ~The ‘Acting Di-- | 
ras rector’ s letter responded | toa request by the appellant for a determina- ae 
tion: of the: ‘applicability of section: 12 ‘of the ‘act: of: August. 8, 1946 — 


— (30 U.S. Co, 1952 ed.., ‘sec. sadn to production from the: appellant’ a 


| i. leasehold. 


The: appailants Tiss Hows: as tthe Gordon Teadb is’a renewal : “of . 
a es lease issued under. section 14 of the Mineral Leasing Act — 
‘(AL State 437, AGO) Tt embraces 160 acres’ described as’ the NWiy 
sec, 28, T. 11 N., R. 20 w.,S.B.M, Kern County, California, and 
IS within the known ‘geologic structure of the Wheeler’ “Ridge oil 
Field? pee | 
In ‘the: afppliodiiéc! ‘favolved mm ‘this* prodding: “thi ‘appalliint. 
asserted that the three zones involved ; in this. appeal (and: other zones - 
not so involved) -were discovered since August 8, 1946, but not on the — 
Gordon lease, and requested a determination that: these zones and the 


oil and gas deposits therein underlying the’ Gordon’ lease ' were not 


| ‘believed ¢ to be ‘within the productive limits of % any ‘oil’ or gas deposit 
as such limits existed on August 8, 1946. This: was,in effect, a request 


fora royalty limitation of 12% percent. on: production under the lease .. 
- from such zones. The application was denied as to the three zones -. 
eg by the Acting Director’s determination which was.made pursuant to 


. the departmental regulation. (43, GFR 192. 6:19 F. R. 9012). providing 


| i for the determination by the Director of the Geological Survey of the ve 


, 1 The. ‘atpelient: ae apnecen ly ‘flea: an. ‘application’ for’. ‘an “exchange Tease: puravanit. nd 
section 17 (a)- of the ‘Mineral Leasing Act, which was added. by section. A of the act of | 


miays August 8, 1946. (30 U.-S. C., 1952 ed., sec. 226d). With: respect to: the issue involyed-in =. 


a this appeal, the provisions in: section. 17 (a) regarding the payment of 121, ‘percent. royalty. Hts 
- on the value of procncHon removed or. sold from a ‘lease are: > identical: ‘with: as. provisions ae 


in section 12. 


as 2A report of May. 13, 1924, by fia Acting Direstor. of ithe Geological Sine stating the : e . 


| the land covered by ‘this lease is within the known geologic structure. of the Wheeler Ridge 


3 Field indicates that the productivity of the’ field was established ‘prior to ‘December 18,1923. — 3 


The’ known geologic structure of the aad, was: ‘defined March: 25,- 1925; ‘and. ne definition aa 
Was: s:Tevised Daca 14, (1052:; eer PP ON Fe EG we ecient She BRE a ee hee ee 
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7 bomndae. of mown. geologic structures and the productive I limits of 

: producing oil or gas deposits... | | 

- Section 12 of the act of rr 8, 1946, eee as follows: 


- From and. after the effective date of this Act, the: royalty obligation ¢ to the 
United ‘States under all leases requiring. payment of royalty. in excess of 121% 


| - per centum, except leases issued-or to be issued. upon. competitive bidding, is | 
reduced. to. 12%, per. centum in amount or value. of production removed. or sold,’> 


. from said. leases as to (1) such leases, or such part of the lands subject thereto, . 
and the deposits underlying the same, as aré not believed to be within the pro- 
‘ductive limits of any oil or gas deposit, as-such: productive limits: are found by - 
the Secretary to exist on. the effective. date of. this Aet, and (2) any production 
on a lease from an oil or gas: deposit which ‘was discovered after May 27, 1941, 
by a well. or wells. drilled within the boundaries of. the. lease, and which is. deter- 
mined by. the Secretary. to be a. new. deposit; and. (8). any: production on or 


: allocated. to a lease pursuant to an approved: unit or cooperative agreement. from . : 
an oil or.gas: deposit. which was. discovered. after May 74 @ 1941, on. land com... 


? mitted to. such agreement, and .which is. determined. by the. Secretary to. be, a 


new deposit, where Such. lease was. included. in- such agreement. at the time of ©. 


discovery, : or Was. included. in a. duly. executed and. filed. application. for: a 
approval of such agreement at the time of discovery. 


| ' Subparagraph (8) of paragraph (a) of the applicable departinental | 
regulation (43 CFR 192.82; 19 F. R. 9017) requires the Deen on | 
and after August. on 1946, oF royalty on. production of: : 


Dy percent. on all Teases theretofore issued, except cpumetiee: leases, and 
. on exchange and renewal leases thereafter issued, as to production from | 

(i) Land determined, by the Director, Geological Survey, not to be within the 
productive limits of any oil or gas deposit on August 8, 1946. 


(ii) An oil or gas deposit which was discovered after May 27, 1941, by a well - > 
or wells. drilled within. the boundaries of the lease and: ‘which. is: determined 


: by the Director, Geological Survey, to be a new deposit. | 7 
(iii) Or allocated to..a lease pursuant to an. approved unit or cooperative — 
agreement from an oil or gas deposit. which was discovered on unitized land. 

| after May 27; ae and determined oe the nen ee oma to be a : 

new deposit — AB MS Ps 


With es to production: on “the appellant's on era ms 
zones as to which the 1214 percerit royalty rate was denied, the Acting 
Director’ 8 determination stated that: : 


ee ‘the BYNWY of said section 28 is. ‘equsiaeréd to be within the pro- 
ductive limits: of the. “Old upper”: and: “Old lower” zones at depths of 2,000 to 
2.500 feet and 3,200 to 4,100 feet, respectively, in the upper Miocene formations 
of the Wheeler Ridge field. Accordingly, within the intent of section 12 of the 
Act. of August §,. 1946, the. parties in interest under. oil and gas. lease. Los Angeles: 
033569,: are. entitled toa royalty. limitation of 12% 4 percent of only ‘the oil or gas 
| produced ‘thereunder from any new deposits discovered. within the BYNWY 


— section 28. subsequent. to May 27, 1941. (48 C.F. R., 192.82 (3) (i)).. However, 9° 


=) royalty limitation of 12% 6 percent does: not apply to oil or gas produced. from 
the Y4ZNWY, section 28. ‘fron: the *.* * Vedder. (above ‘Wheeler Ridge 
thrust. fault) ,. RB-2. and. Hocene: Zones: as such popes s: have. been discovered 


* : ~ lease.. eer ee 
pe a “A deport of October 1 1954, are the Geological. Shame coneerning a | 2 - 
eae the partial rejection of the: appellant’s: request for-a flat royalty rate 
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He outside of the boundaries. of the gubjéet: leasehold. “The. veodinle nid of. a well 1 a 
Or wells ‘in the BYNW section’ 28° in any’ of the. deposits referred’ to above’ : 
- eannot be considered within the intent of sec..12 of the Act.of August 8, 1946. 
a. (Supra) as: ‘being a ) discovery: of: a. new. | deposit within the ‘boundaries OF the 


“states that: the rejection’ was based’ on the application. of the, depart- 


‘ “mental regulation, 43 CFR: 192.82. (a) @). hes auoted above. ~The i 
Preah of October. 1, 1954, states that: a 


- [This regulation] - has: been cdnstined fo! yiean. that « on lands’ sdetex: 


— “mined to. be’ within the- siproaeicetoa limits of any: “oil: or gas: ‘deposits’ on: August soot 

- : 1946,: a ‘royalty rate of 1244 ‘percent would apply: only to ‘production from: an oil 

ee oo or gas’ deposit: discovered within the: boundaries’ of" the: lease and’ which ‘is. deter-: 
. 9 nined by the Director, Geological Survey; to be that of a* new: deposit. “In the ~ 
stax subject. case, ‘the reduced’ royalty rate. was denied as to: production: from the Coal 


ee Canyon, FA-2, Olcese. OA-2; “Vedder (above: the ‘Wheeler: Ridge thrust: fault), a 
“RB 2: and: Eocene zones. in the EYNWY, section 28: This section is: predicated 


aay on: the: evidence that: production | in these’ zones had: ‘been’ established: by. ‘prior. 


i discoveries © ‘on. Tands. outside of thie lease* Los ‘Angeles: 083569: “Accordingly, “it 


os - was: determined that the: completion. of wells. in. the: EANW4. sec.: 28; in-any of | i ? 
Ste eee. the zones. enumerated. above, ‘could not be: construed te be- that. of: a. discovery. of z : os : : 
. a new: “deposit. ‘Such: completions could: only. be ‘considered . as, 5 developments ao 


ee pias in deposits which were previously known. to be productive, 


The’ appellant: agrees that the three Zones involved’ 3 in this’ ‘appeal - - 
were discovered outside the Gordon. lease, but, asserts that. it 1S entitled eos ree 


tga to the 121 percent. royalty rate under item. (1); of. ‘section: 12 of the oo a 


eet of August 8,.1946. As the: discoveries:in these Zones Were: not made a. 
within. the: boundaries of the Gordon lease, ‘and: as the lease is not” ane 


ec committed to an approved unit. agreement, the 121 percent: royalty eS 


rate is not authorized under. either. item’ Qy or item, (8). of section 12. eanaie 


: Accordingly; unless. production. on the Gordon: lease from the zones 7 


a : - under consideration comes within the scope: of item: (1: y of section 12; 
_. the determination: by: the > Acting, Director. of the > Geologgeal Survey 
. must. be. affirmed. yh Se ae ee io. oe se 


In support of. its ‘Coneention that L preduction ‘from, thee zones, «Hare , 
involved’ 1s subject to the 12% ‘percent. royalty. rate ‘under: ‘item (1) 
of section. 12, the. appellant. asserts that. although ‘these zones are _ 

~ within: the. same: horizontal limits: as: are zones which: are. Imown. to. 

-” have been: productive: on August 8,.1946- (the “Old: upper”. and “Old: - 
Tower” zones referred toin the Acting Director’s determination), ‘the: 
7 “zones here under ‘consideration. are situated below. the vertical: level 


wo OF the productive: limits. of the. Old upper. and Old. lower zones and , 

Peers are. therefore entitled: to the flat. 1214. percent: royalty : rate as. provided - 
a lis item. @y ‘of section: 12: ~The’ appellant: contends. that. the: Acting: ier 
oD Director’s. failure: to > grant t ‘the: a poe royalty. rate as to beetle Saute 
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- Zones” ‘involved in: this appeal indicates that the statutory phrase 
= “productive limits of any oil or gas deposit” in item (1) of section 12 
was construed by the: Acting Director of the Geological Survey to 

— mean “horizontal productive limits of any oil or gas deposit.” In 
other words, the appellant asserts that the Acting Director’ has in 
effect outlined on the surface of the ground the iooneel limits of 
the Old upper and Old lower zones and has taken the position that 
any oil and gas deposit lying within those horizontal limits must:be_ 
considered to be within the productive limits of the Old upper and 


_- Old lower zones even though’ the deposit is in an entirely separate 


_ zone lying either above or below the Old upper and the Old lower 
zones and not coming within the vertical productive limits of these 


7 two zones. 


The issue on. this mapealt ther afore i 1s achatlies the “hor scout limits” 
interpretation apparently followed by the Geological Survey or the 
— “vertical Timits” ee contended for by Bo mppeneae is 
| correct. | ae 
‘The language of item: (1) of ceoh 12 is sGiok too clear. ‘it grants 


| the flat aks percent royalty 1 rate to production from : 


*e me such leases, or such part of the lands subject thereto, and the de- © 
| posits ein the same, as are not believed to be within the productive limits 


of any oil. or gas deposit, as ‘such: productive limits: are found a the pares se 


to exist on the effective. date of this Act ‘4 ee er 


Viewed by itself, this language i is pomsny susceptible of the interpreta- 
tion advanced by the appellant. oa 3 

_- On the other hand, particularly when viewed as aaatane the language 
- employed in items (2) and (8) of the same section, item (1) is more 
_ reasonably construed as the Acting Director has construed it. - Both 
items (2) and (3) grant the flat 1214 percent royalty rate to “any | 
production * * ‘from an oil or gas deposit. * * * which is 
determined by the ‘Secretary. to be a new deposit. ” This language 
| plainly shows that in making a determination under item ”) or (3); _ 

~ the Secretary is to act only upon the basis of “deposits.” That is, — 


in acting upon a request under either item (2) or (8) for a determina-. 7 
_. tion that the flat: 1214 percent royalty rate be granted to production . 
from a certain deposit, the Secretary determines only whether the. 


deposit in question. is a new deposit separ ate and distinct from any 
other deposit previously discovered. It. necessarily follows that if 
| the deposit i in question is vertically separated from an existing deposit, 


- it comes within item (2) or (8) regar dless of whether it falls within a 


vertical extensions of the horizontal limits of the existing deposit. 


The language of item (1) i 1s distinctly different. It does not extend - 
the flat 1214 percent royalty 1 rate to ee from a ae ae ib 
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extends the flat. royalty rate’ to production. from ‘ biel Tea or. ae 


7 part of the lands subject. thereto,. and. the. deposits underlying the . 


- ‘same, as are not believed to be within the productive limits of any 
oil or gas deposit” italics. supplied], as such limits. existed. on: August aa 


oS: 1946... Moreover, it is to be. noted that item. (1), says: “such leases, ~ 2 
or such. part of the lands subj ect thereto, and the deposits underlying i 


_ the same,.as are not believed,” etc. ‘fltalics supplied. ]. It does not say 


— “such deposits.” The flat 12% percent royalty is to be extended only. 
to such. leased land as is not within the productive. limits of an existing ~ 

~ deposit, and ‘not to such: deposits as are not. within the productive . a 

limits of an existing deposit. _ Accordingly, it. seems. plain thatthe 


oe Secretary is. required. to determine only. whether: the. leased. land, or ah 
part of it, lies within the. productive limits of a deposit i in existence oe 


on August 8, 1946. This clearly. conveys: the. idea that the. Secretary : 
is only. required. to determine whether’ the leased land» lies..within | 


~~ the horizontal limits. of any. ‘existing deposit. . This: interpretation a 


“4s incorporated i in the departmental regulation quoted earlier which . 
- was adopted shortly after the enactment of the act of August 8, 1946 
- {gee 43 CFR, 1946. ed., .192. 82 (a) (3)). 1 refer .to the provision 
that the flat 1214 percent royalty rate shall apply to. production from 
_ “(j) Land determined by the Director, Geological Survey, not to be 
within the productive limits of any oil or. gas deposit on August 8, 
1946.” [Italics supplied:] . % 

~The inclusion.in item. (1) of fis ee “and he darosits Galedoae 
it? also bears out this conclusion. That is, item (1) seems to say that 
only where the leased. land and. all the deposits underlying it are not 
within the productive limits of a deposit found to exist on August 8, 
1946, will the lessee be entitled to.the flat royalty 1 rate. This negates | 
the. fdea that item (1) applies to leased: land where. one.or more of 
the deposits underlying the. Jand have been found to be i in existence 
( 1) ait would seem that Congress. would. face. simply followed: the : 
| language used: in items (2). and (3)5 that; 15) item, mee would have ice 
| been worded as. follows: D ae, oe Aes a eee ee 


[The flat ‘royalty ‘tate. shall: extend to]. (1): any production on a ‘Tease from ae 
‘an’ oil or. gas deposit. which is not believed. to be: within. the. ‘productive limits — 


i: of any oil. or gas. deposit, as such productive. limits are: found, by. the: ey can 


a to exist, on the effective date of. this Act. 


~ Although the legislative history of section Wi is bathe neon dane - 


| it. lends support. to the “horizontal limits” interpretation. As-intro-. 
duced, S. 1236 (79th Cong. ., Ist sess.) , which became the act. of. August aes 
| 8, 1946, amended. section, 1% of the Mineral ol ensing: Act, to, inglude the "i, 1 
= following provision: GE GPE torpte nal han Spine ea he 
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DR ae ‘Upon: the determination py the Secretary of fie Interior that a lew 


‘oil or gas field’ or deposit has been discovered after May 27, 1941, (a) by a well 
. drilled within’ ‘the- boundaries. of any lease’ peu pone of royalty jin 


boundaries of any such lease, the cost of which shall have been conttibated to 
by any lessee of the United States holding any such lease, or would have been 
contributed to by any such lessee of the United States had. the well been non- 
| productive, the royalty obligation to the United States of the lessee who drilled — 
3 such well, or, who contributed or would have contributed to such well, ‘shall. 
be reduced, as to such new oil or gas field or-deposit, to 1214 per centum * * *, 


Jt will be noted that this provision extended the flat royalty rate only 
to pr oduction. from.a new field or deposit. discovered by a well on the 
lease or within 2 miles of the lease. With respect to the situation 
- covered by'item (a ), the provision was substantially a reenactment on 
a permanent basis of the act of December 24, 1942 (56 Stat. 1080), 
‘which was limited to discoveries of new oil or gas fields or deposits 
during the. period of the national. emergency proclaimed on May. 27, 
1941, and granted the flat veel: only for a periee of 10 aad follow. 
ing the discovery. . 

_ The proposed provision in S, 1936 was flatly er _ the Depart- | 
ment in its report of March 15, 1946, on the bill (S. Rept. 1392, 79th 
Cong., od sess.). The ‘Departmant,. stated that the purpose oe the 
1942 act was to encourage prospecting during a period of extreme need 
and at a time when labor and materials were scarce but that the need 
for encouragement in normal times was not apparent. — 

5.1236 was amended by the Senate Committee on Public Lands and 
Surveys. and passed by the Senate as amended. In lieu of the provi- 
sion quoted. above, a section 12 was added to the bill which provided 
for the redugtion of royalty under leases on which more than: 1214 
percent royalty was required, other than competitive leases, to (121% 

pereent on production removed or sold from said leases as to: 

(1) such leases, or such part of the lands subject thereto, and the deposits 
underlying the same, as are not within the known productive limits of any pro- — 
ducing oil or gas deposit, as such productive limits exist on the effective date 
of this Act, and (2) each oil or gas field or deposit discovered after May 27, 1941, 


which is entitled to the. benefits of the Act of December 24, 1942, or which is 
included in any approved. unit. or cooperative: agreement. 


In explanation of the new provision, the Senate Committee re 


The bill also provides for a reduction in royalty rate under existing ouistand: _ 


ing leases to 1214 percent as to production from new deposits discovered after 
the effective date of the bill and as to new deposits discovered after May 27,1941, 
which are entitled to the benefits of the act of December 24, 1942, or are included 
in an approved unit or cooperative plan. {[S. Rept. 1392, supra, Dp. 3-4. I. 


The committee also said with respect to the comparable provision . In. - 
new section 17(a a.) to be added to the Mineral, Leasing. Act. ie. fn. A) 
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: thati it ould fix‘ “with. eer to ek Tease a royalty rate conforming - 
to the rate.to be granted under the new leases issued after:the effective : 
_ date.of the act.” . (J dem, p :2.) This had reference to the fact that 


_. the bill: amended section 17 of the Mineral: Leasing Act. to provide: a 
flat 1214 percent royalty rate on noncompetitive. leases to be issued a 


after enactment of the legislation. 
_ The Department objected to section 12 of iis bill as: passed by the 7 
Senate in the Department’s report of June 28, 1946, on S.°1236 to the 
House Commubies'< on Public Lands.» In this ‘report the Department 
aE stated : ae : fas ot ee | 

. To Saprediats the import. of sections: 4 and 12 it is important to bear in mind > 
that lands within the. exterior boundaries of a. known geological : structure of a 


Ha producing: ‘field . are regarded as having a ‘substantially higher relative value for. 
_ . oil or gas: and: are sold by: competitive bidding. Under the terms of: these sec- 


tions the Department would be. required to. define “the known productive limits: | 


OR: any producing oil or gas. deposit. “ [Emphasis added.) In the case of fields ee : ‘ 
or deposits, newly discovered. or. not fully developed, the: known productive. limits oe 


; of. the producing: oil: or ‘gas deposit. are. almost certain: to. be smaller Ahan the 


| a, limits of ‘the known geologic structure. ‘This méans that in. known geologic. - 


structures which ‘are not fully developed. on. the effective date of the act the . 


Department. ‘would have the difficult and impracticable. administrative task of 
; ‘breaking: down a ‘known geologic str ucture into a number of. smaller subdivisions. i" 
representing: the limits of any weducing.o oil or gas sepoait « or deposits: oe ome ie AH. a 


"Rept. 2446, 79th Cong., 24 sess, p.6.) as 
The Department further stated with respect t to section 12 » that it was oo 


rey se * unable. ‘to. perceive any. real. basis. for conferring 50, ‘substantial a er 
rai. ee benefit [reduction of royalty to flat 124% percent] on those lessees who do little 
. or nothing to: ‘promote the sear ch: for new ‘reserves. of oil or gas. The flat 12% 
percent royalty” ate, which is the reward: offered | by the "Mahoney Act of — 


ae December: 24, 1942, (56: Stat. 1080), ‘to ‘the lessee: who: discovers’. a, new oil or gas ae oe 


field or. deposit, constitutes. sufficient incentive to bona. fide operators to. risk 
- their capital in. the search for new. petroleum: reserves, To. extend the. same. 12h 
7 percent royalty rate to lessees who do nothing to discover a new field or deposit = 


. would be to grant them equal rights’ with lessees. who. increase. edhe Nation’ Ss 
known oil reserves by discovering a new ‘field. or deposit _ xR (I dem. ys 
- It will be observed from these two extracts from the ‘eparementts 

report that-the Department objected’ to section 12 because of the ad- 
‘ministrative difficulties of defining the known productive limits of oil - 
and gas deposits and because the section offered a reward to lessees 
_ who did not contribute to making new discoveries. a 

. The. House Committee proposed. the enactment. ofa aes of 
‘athendinents’ including the: amendment of item: (J). in section 12, in 
- response to the objections by: this Department. ° “As a result of the 
proposed amendments, the language of item (i); in section 12 (and 
the identical provision in section 4). was changed to the Yersion which 


ae was enacted into law, and which reads : as: follows, the words empha- oe 
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sized being: added and the word in brackets bring deleted, by the : 
- House Committee: ate a | - 
a koe such fences. or cael part of the lands Suniel ther eto, and the depois _ 
underlying the same, as are not believed to be within the [known] productive 
— limits.of any oil or gas deposit, as such productive limits ar e found by the Seore- 
tary to exist on the effective date of this Act. [Italies supplied. 1. a 

In commenting upon the proposed changes in item (1) the House 
report (swpra, pp. 4-5) stated that the amendments were designed “to . 
lessen the administrative tasks of the Department of the Interior in 
determining the productive limits of existing oil and gas deposits and 
‘to allow to ale Department very considerable. latitude in such deter- 
mination, to the end that only those lands, the development of which 
is clearly. extremely hazardous, will ue granted the saponin poy 
rate of 121% percent.” | 

From this detailed recital of the lesisintive Biter of section 12, it 


is evident that. the intent of. Cae in enacting item (1) was not 


: clearly expressed. Nonetheless, two conclusions may be fairly drawn. 


oe First, the Depar tment, in. complaining to. the House Committee of the 


_ administrative difficulty. of “breaking down a known: geologic struc- 


ture into a number of smaller subdivisions representing the limits of 


any. producitig oil or gas deposit or deposits,” made it. plain that it 
considered that the. snails subdivisions would be delineated i in the. 


same manner as a known geologic structure. That is, the practice of 
the Department in defining the known geologic structure of a produc- _ 
ing field has been to make only one “horizontal” definition for a field 


reeardieg: of whether there are one, two, or more producing sands or 
_ zones in the field. For example, i in this case, the Depar tment defined 
the known geologic structure of the Wheeler Ridge Field on March 25, 
1925, and revised that definition on April 14, 1952 (see fn. 2). ‘There 
is only, one ‘definition of the field, not a. number of separate “hori- 
- zontal” definitions of the known seologic structure each based upon 
each separate pre oducing zone in the field. When the Department 
spoke of breaking the definition of a structure down into smaller sub- 
- divisions, it clearly indicated that it considered that only one “hori- 
zontal”. definition, as it were, would be made for any given area of 
land, regardless of whether there were two or more deposits underly- 
ing that land... 

. The House Committee, nel ion the Ce. gave no lingicntion 
that it was intended that the Department was to follow a different 
practice in defining the productive limits of deposits. Instead,. the 


committee sought. to lighten the administrative burden of. the iene a 


_ tary-by giving him more leeway in making the definitions. If Con- 
gress had intended that the Secretary should define the horizontal and 
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| Se pidductiye: limits of as deposit underlying: a tract of land, Bk 


es — [think that it would have clearly stated so, at least. to. the extent of 


7 employing oe same » language i in. item (ys as was s used i mn 1 items Q) | | 
: and (38). oa a 
The intarbretation contaided: a ie ie ‘appellant world. cast. a 


< a administrative burden. upon. the Department. . It would require - 


the. Department: to define the. vertical and horizontal Broductive limits :. 


eae this manner. ¢ could : a atern acon be Tisde's as to whether’ any given 


deposit falls within the productive limits of any other deposit. re 
The second. conclusion. that. may be fairly drawn. from’ the legisla- 
tive. history, of section 12 is that Congress intended. to confer the flat 


2 1914 percent royalty. rate only. upon a lessee who had undertaken con- 
ee siderable risk’i in drilling to. al deposit. The House Committee said. the 


tate would apply only to land “the development of which 1 is clearly ve 


wee extremely’ hazardous” ( supra). “Where a lease contains a deposit which _ . 


is believed to be within the productive limits of another deposit; the be 


~ element of risk in ‘drilling to a deeper sand j 1s considerably reduced. 


In the case.of the appellants lease, the lease was known. on: August. 8, i | 


a eo, 1946, to’ contain two productive deposits, the. Old upper and Old: ei 


Taig lower. “Although the three zones involved in this appeal lie several — 
thousand feet below. these two zones, it is obvious that the appellant a 
encountered. less risk. in drilling on the leased land. than it would 
__. have ina case where there were no productive deposits | at all under- 


a lying the lease. It does not. appear that Congress intended to grant. 


_ the flat: royalty. rate to ) development, as Bdistenetished 4 from explora- eee 


.. tory, wells. : ms 
~ -Tt should-also be noted that thie Senate Comtnitiss said with respect bins 


ito. the identical provisions in. section Tc. (a). that. they would fix with | 


i fespect to existing leases a royalty, rate ‘ ‘conforming to. the rate to be a 


- granted under the new leases issued after the effective date of the act” ‘ 
(supra). If the land involved in this appeal (EYNWY, sec. 28) | 

had not. been. leased on August 8, 1946, and was thereafter leased, it 
would have had to be leased by. ‘competitive bidding because of its 
situation within the known geologic structure of the Wheeler. Ridge 


Field, and the leas 6. would have carried. ‘the graduated royalty scale 7 | 


prescribed for: competitive leases. The graduated tates would apply 
not only . to production from the Old upper and Old lower zones but: ~ 
also to: ‘production | from the three: zones involved. in. this. appeal. 

This would be true of any lease issued after August 8, 1946, for land | 


which i is believed to be within the horizontal productive limits ofan. 


= go oil or gas 2 epee» as ates are. found to exist on. aaa 8, 1946. “Such os 
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isan would necessarily have to be issued by competitive bidding + as 
the inclusion of the land within the productive limits of an oil or 
gas deposit would automatically place the land within the known 
geologic structure of a producing field: (see Department’s report of 
June 28, 1946, to House Committee, supra). Thus the interpretation 
adopted by the Acting. Director: confovnas: with. the intent ‘expressed 
by the Senate Committee, whereas the appellant’s interpretation would 
| give the holders of leases in existence on August 8, 1946, an advantage 
over holders of new y leases issued after that date for land i in the same 


— status. 


For anes reasons, T believe that the Acting Director Ss decision cor- 
_ rectly interpreted the law. _ # — 
~ On June 2, 1955, a aap plement brief was filed for the appellant | 
In this brief it is contended that’ because of a lateral fault running 
- diagonally through the E144NW1, of sec. 28, the productive limits of 
the Old upper and Old lower zones do not include the entire EYNWi 
sec. 28 but only a portion of it. That is, the contention is that the 
fault line marks the westerly limits of the productive limits of the 
two zones and that the remainder of the EY44ZNW1,4 lying west of 
the fault is not within those productive limits and is therefore en- 
- titled to the flat royalty rate even under the pone of defining 
‘productive limits solely on a horizontal basis. | 
According to the Geological Survey, the data relied on to support 
: this contention was obtained from wells drilled after August 8, 1946. 
This information was not available prior to or on August 8, 1946. 
Item (1) of section 12 of the 1946 act specifically states that the pro- 
ductive limits of a deposit with which item (1) is concerned are 
“such productive limits [as] are found by the Secretary to ewist on 
the effective date of this act.” [Italics supplied.] Obviously informa- 
tion developed after the effective date of the act cannot be used to 
modify a definition of productive limits based on information available | 
on that date. Otherwise there would be no.certainty as to productive 
limits and consequently no certainty as to royalty rates, The language 


of item (1) eaaee negatives any interpretation. which would have _ 


that effect. 
‘Therefore, susuant to the authority dle gated to ihe Soliator by 
_ the Secretary of the Interior (sec. 23, Order No. 2509, as revised a | 
F. h. 67 oe the Acting eee S decision is afirmed. 


J. Roum Rasen 
| Solicitor. - 
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| Contracts: Extras—Contracts: “Chisniges: a ao al co ee, Sat. 
When extra work, has: been performed by a Cae oes pursuant 1 an order 


A of the contracting officer, a subsequent claim: therefor. by. the contractor. js.) 
not barred because :no- wr itten order for extras was entered, as. required by | 
- _ Article 5 of the standard form of Government construction contract, and the 


= . ~ contracting officer may be directed to enter an: appropriate. change order. 
~-. The purpose of ‘Article 5 is to protect. the Government against claims. for. at 


extra ‘compensation for. work. voluntarily undertaken | by a. contractor, or 


7 ordered by. a subordinate ‘of ay contracting officer without his. eurovel 


a Contracts: Breach—Contracts: Changes 


- While the issuance by the Government of a stop order which is. “AGE: it justified . 


| by: the: ‘terms of the contract between.the Government and the’ contractor, Fe 
and which is extraneous. to the. performance, of ..the: contract’ ‘itself, isa | 


* .. breach of. contract, and. a claim arising therefrom is one for unliquidated | 


damages, a stop order which constitutes a change in the contract.or in the 
ee performance of work required by the specifications | ‘under: the contract ‘en 


titles a-contractor' to additional compensation as: an equitable adjustment ho 
: Persian to the “changes” clause of the standard contract. <a 


“BOARD oF conTRACT APPEALS fate ose 


Cathie Electriéal Construction, of: Shreveport, Tousen: a 


partnership, filed an appeal on November 13,,1954, from the findings _ 


' of fact and decision of: the contracting” officer. dated October 15, 1954, o 
: which denied the. claim of the contractor in the amount of $10, 000 for eee 
: compensation. to: cover costs of extra work. allegedly incurred asthe 


result. ofa stop order which suspended work from April 29, 1953, to . - 


June 8,.1953.. The amount: of $10,000 was. excepted, from the release : 


ve signed by the contractor on: August 7, 1954. | co 
-. The contract,.on U.S. Standard Form No. 23 rm Gee con- poe 


- aoe re (revised April 3, 1942), was entered into with the 


Southwestern Power ‘Administration and provided. for the construc- 


tion of a 161/69 Kv 30,000 Kva'substation, in Henry: County, Missouri, . e 
fe under Construction Contract. 14-02-001-506.. Work order was: ‘issued: ~~ 
~. March 18, 1953, and under the terms of the contract work y was to start aa ae 


within ten. days after noticé to proceed. . 


On “April. 29, 1958;- the: contracting officer: notified: a Sentences - 
— that, “it will hes in the: best interest to the Government to: suspend con= | 
ee “struction < on the Clinton’ ‘Substation, Contract 14-02-001-506, fora 
- period. of thirty days,” ‘and by letter of. May OF. 1958, ‘extended. the 
- suspénsion’of construction to June 5, 19538. On J une 8, 1953, the con- 
tractor was notified, by telephone ant by letter, that the suspension ae 
—_ order was removed and that work could be resumed as 3 of that date.. oa 
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fitter ihe a ork was resumed. the contracting officer issued : an order oe 


allowing additional time for the. completion of the contract and the 


work was completed and accepted on July-19, 1954. On July 22, 1954, | 
_ the contractor, by letter, submitted a ice “except $50,071. 95 for. ; 
construction. which is currently due and $10,000.00 for cost (direct 

and indirect) involved by reason of your order to suspend construction — 
activities, including delivery of as for the pers April 29 
through June 8, 1953.” | 

When requested, by letter dated August 31, 1954, ‘to give a eee: 
down on the claim figure of $10, 000, the contactor did so in a letter 
dated September 10, 1954, in which four claims are outlined, aS 
follows: — ; 


It was agreed between i Sppauatia ayes of Southwestern Power Administration 
and Guthrie Hlectrical Construction at the job site that Item No. 1 of the con- 
tract was. 25% complete at the time construction was ordered suspended. We 
were instructed to grade and drain the site to its approximate original contour. | 

When work was resumed we graded. the site again. We claim one and one half | 
- times the amount paid for work completed as of April 29, 1953 under Item No.lor 
a, total of $4,041.00 for. extra work in connection. with items: listed above. | - 

We had excavated for a portion of the footings and tied a portion of. the. re- oe 
inforcing steel for the 69 KV area. We were instructed to backfill and grade 
that area. We claim $300 00° as a result of this extra work. | 
. Leaving one employee on the payroll. at Clinton for the duration of the suspen- . 

sion period, moving other employees and equipment: off the site and back we 
claim a total of $1,959.00. The balance, $3,700.00, we claim as an indirect cost’ 


resulting from delayed delivery of material (steel four months) causing adelay 
. in completion of the contract and incurring [sic] additional expense as set forth 


in our letter dated August 25, 1954. . | 
The contracting officer, -in ie findings of fact ised Oktober 15, 


1954, denied recovery on all of the claims stating that they all were on 


for unliquidated damages which the contracting toiicer did not have | 


the authority to settle. The claims were then ‘appealed to the Sec- 
retary of the Interior and under a delegation. of authority from him 


‘to this Board. In stating the Government's position. with .respect 
to the appeal in a brief received: by the Board on May 6, 1955, De- 
partment counsel argues that the contractor’s claims. should: be: ‘dis- 
missed, not only because they are for unliquidated damages, but. also 
Tecanee: in so. far as the claims are for extra work, they were not 
performed pursuant to any written order issued by the. cts 
officer as required by Article 5 of the contract, which provides :- 


_ Except as otherwise herein provided, no char; ge for any. extra work or. ‘mate. 8s, 


rial will be allowed: ‘unless, the same has been. ordered in writing a8 the 60 | 
tr acting officer. and the pr ice: stated i in such or der. - iy. 2 a es eee 


In Paragraph 3 of its letter. of append o dated Noveinber 1 13, 1954, 
the contractor states 2 as follows: 
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During’ ‘progress of: construction we orally requested of. ‘representatives: of Wg 


f the: contracting Offices - [sic] that payment’ due to the suspension “pe included. | 


ie in-a- chang ge ‘order 0) ‘payment “would: be ‘made. ' we were advised to wait: until 
completion: of the’ project’ ‘SO. that. ‘the’ amount: of damages: could: be: determined ee 


; : and. be included in -the: final and: adjusting: change order, This. was. acceptable: 


to, us-as on several. occasions and on. other contracts awe performed work on. | 


oral, authorization and. at was. included in. the. final change order. ‘Established: | 


procedure ‘for g Mp: MS is’ ‘that ‘the’ ‘agency ‘prepares all estimates ‘and change: " 


- orders. and then’ presented ‘to the: ‘contractor for’ signature. Just: prior to ecom= | 
-pletion of the project: we 4 gain requested. that. it be included: in. the: final change 

7 order but we.were advised that: we, had: sacrificed : our ‘rights. to payment: in sg 
3 that. there. “was no authorization in writing. for. the. extra ware ane we. had 
| mot requested the same in writing. a ae % <r: = . 


This statement. - is not: denied in the grateniant of ihe. Goveramants . 


| position. Indeed, ‘in a document. entitled “Additional Statement. of - 


. Facts” filed ; Ih the case ‘by, Clarence L. Samuel, Jr. i it is averred : 


| With respect to: paragraph No: 3B; ‘T- have ‘DO' knowledge of an oral ee oe | 
~ the inclusion: of extra work and. ‘cost: as a result: of the suspension into: a: change 


: -order:. However, ‘the request ° could ‘have been: made: ‘to the then Soares : 


of the: ‘Contracting: Officer ‘who ‘is:no longer: employed by the Government. . 

| request. was: made by Mr. Guthrie. for ‘its. inclusion in’ the final ehange or = 
~ Mr. Guthrie. was’ again. advised. ‘that it was the ae of claim over which, the: : 
- Contracting: Officer had: no Jurisdiction. ie Bee See. fae Ory ee 


tis apparent. that the contractor was a maltiig a claim for work which 
a“ had been required by the contracting officer. i ce es 
_. In these ciréumstances,.the claims are: not: ca by r reason ot ve - 
1 fact that ; no ) written order for extras. was s entered. In the nature a } 
é Otherwise the emacs etter: ould aways ‘pbeveitt the ‘tal | 
of. an: appeal by the expedient of declining to enter a written order:. — 


nc, The purpose of Article 5 is simply to protect the. Government against. 


187 (1945 ). 


claims for extra compensation for work voluntarily ‘undertaken. by 


a contractor, or ordered by a subordinate ofa contracting officer with> ° 
ee out his approval. It does not. prevent ; a reviewing authority, wher a 
= it is convinced that extra work has been performed by a contractor; 
aS a. result of action taken by the contracting: officer, oo directing: ae 
ae the latter to enter an appropriate change order.? - | Nee Saee 


~Insofar: as the Government’s objection:.to the allowance of the’ don 


: : tractor’s: ‘claims is based upon. the absence of a-written order: for extra. = 
work, it must therefore be overruled. The Government's objection — 





a See Grifiths.s V.. United states, 7 ct. cL 42, BST. (1988) 8. Davie ¥. United’ States, 82: - 


(4942) ; 5 Gulf ‘Const. Co. Tho! BCA. No. 481, Division No.. 4 “August 10; “1949° ‘1 ‘ccr 297, 

299 ; Thomas C. Brown Company, Ine., BCA No. 308; ' Division No. 3; October ‘95° 1943; 

| CCE 736, 739: J, MM. Montgomery & 0o., Ine., CA-193 (April 9, 1954). . a 
“3 See, for instance, Standard Accident. Insurance Co. ve ei state, 102 ck. at. 710), 
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to the ‘allowance of the. eoctactore claims based upon the issuance 
_ of the stop order presents, however; a more complex problem. — 

Tt is well settled that the issuance by. the Government of a. ‘stop. | 
order which is not justified’ by the terms of the contract between the 
Government and the contractor is a breach of contract for which the — 
Government is liable to respond in damages if damages have been sus- 
tained by the:contractor.*. A: stop order represents a breach of con- - 
tract when it has been issued for a:reason wholly extraneous to the 
performance of the contract itself, such as the exhaustion of an appro- 
priation, doubts concerning the availability of an appropriation, or 
the institution of an economy program. ‘The stop order in the present 
case‘ was issued because of doubts concerning the availability of the 
appropriation. It is clear that the damages in the amounts of $1,959 
and $3,700 which are alleged in the third quoted paragraph of the - 
contractor’s letter of September 10, 1954, were simply the result of this — 
extraneous factor, and represent: « clei for unliquidated damages | 
which the Board-may not consider or allow.t .— se 

‘It is not true,‘ however, that all stop orders must meeeeacly repre- | 
sent claims for unliquidated damages. A stop order may itself con- 
stitute a change in a contract rather than a breach thereof, and so 
entitle a contractor to additional compensation as an equitable adjust-— 
ment pursuant to the “changes” clause of the contract. or instance, 
_ if the progression of the work under a contract were fixed by the 
ao specifications, and the purpose of a stop order was to vary the schedule 

of performance, with the result that the contractor sustained addi-- 
tional costs, the stop order, which would not be extraneous to the 
performance of the contract, would constitute a - change, entitling the 
contractor to additional compensation. | | 

It may also happen that when a stop order has been entered the 
contracting officer may direct changes i in the work, which are a direct. 
consequence-of the entry of the stop order, or cn are deemed néces- 
sary before operations are resumed. When the contractor claims 
additional comipensation for the extra work or the elimination of work - 
in such cases, he is also entitled to recover, and it has been so held.® | 
The: stop order in such’ cases: must be regarded simply as part’ of a 

3 See Rodgers v. United States, 48 Ct. Cl. 448, 448-49 (1918) ; Schuler € McDonald v. 
United. States, 85 Ct. Cl. 631, 642-43 (1937) ; Herbert M. Baruch Corp. v. United States, 
93 Ct. Cl. 107, 125° (1941); Brand Investment Co. v. United States; 102 Ct. Cl. 40, 44 
(1944), cert. den. 324 U. $. 850 (1945); Froemming Bros. v. United States, 108 Ct. Cl. 
1938, 214 (1947). | 
. 4Wm. Crama & Sone v: United States, 316 U. 8, 494, 500 (1910). fat 
' 8 See Charles :H. Schaefer, T/A Schaefer and Company; ASBCA No. 917, decided January 
31, 1952, reconsideration .denied i 29, 1952, which is a case of. this -kind in. which 
_ recovery was allowed. 


_ 8 See Brown Constr. Co., BCA No. 1046, Division No. 3; ‘July’ 21, “1945, 3 CCE 946, where 
_ . reeovery was allowed when an am of work was eliminated after 2 suspension of work. 
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< sequence ot Sronts ahh has Geteciated: a change i in. the 1 performance ye 


of the work: required by the contract itself. baat | 
It is clear that: the claims: of the Conniachon: in. he ainodnta of $4 oat : 


-_ ana $300, outlined: j in the first and second quoted par agraphs of. its 


letter of September 10, 1954, fall in this latter category, and. should 
‘be allowed. ‘The issuance of the stop. order: here led to changes i inthe 
work. performed under.the contract, andthe contracting. officer. should 
‘have allowed additional compensation for the work which in effect had 
to be done. twice,. although the scaeeaiiaees Retna it to be. ‘done. 
only once. ; | 
The ‘contracting offices admite in “Tis findings that etter the stop. 
order was. issued the contractor was instructed to level the site but it 
is not clear: whether he concedes that the contractor is entitled to 


$4,041 for this extra work. As for the claim of $300. for re- excavating 
the footings, the Government. contends that it is excessive.. As.no. 


oe officer’ S. determination. 


evidence in support of the amount of these claims has been. submitted -- 
oe to the Board, they are remitted. to the contracting officer for his con- 
ae sideration ond determination i in accordance with the. legal. conclusions oe 


a : reached ‘in the Board’s opinion, subject 'to-a further-right ofappeal'to 
‘the Board, if the contractor should be dissatisfied with the eum ear is 7 


Conorrsi0N 


Ther oe pur suant to thie authority [ae to ne Board of Con: om 


. ae ‘tract, Appeals by the Secretary of the Interior (sec. 04, Order No. oe 
= a. 2509, as amended ; 19 F. R. 9428), the findings of fact he decision. of Cony 


—- _the contracting efor are affirmed in part: and reversed 3 in part, and = 
5 oe he i is directed to 0 proceed as : outlined above, 3 . in an 


_ Tenopore H. Haas, : Chairman. - 
_ THoaas: C. Barcusror, Member. 


| Wiura Snax, Member. ee 


AUTHORITY 70 ‘MANAGE AND DISPOSE OF THE SAN | CARLOS POWER 
| Indian ‘Taada? ‘Power—Power: Development and ‘Salo—Seoretary « of f the 
_ Interior » rt ae ee ee eee eg ee ee ee 


| . Where the Congress. haa. clothed. the Soren. of the Interios- with authority 
. to:manage and. operate: an. electric power. system, that: author ity may. not be. 43 


transferred to a private’ utility. or: independent board without a clear indi-- 
_ cation, ¢ on. the part, of, f Consrens that, such. eacuon may. be taken.” aes eee 
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Indian Lands: Power—Power: Development a Sale—Secretary of the 
Interior 7 | 


- Officers and employees of the United States are without authority to sell or 
| lease property belonging to the United States unless specifically authorized . 
_ by the Congress to do so. : | 


Indian. Lands: ‘Power—Power: Development and Sale—Seeretary. of the ts 
Interior ae 


An operating seeecrient between the Secretary of the Interior and private. 

utilities defining the areas to be served by each may properly be entered 
- into where the relevant statutes contain no PeCTIDILON: against such an : 
. agreement. — oe | 


M-36296 sm’ is Tay on. 1955, 
To THE: ComnsstowEr OF INvraw Avratrs. | e 


At the suggestion of Assistant Secretary Lewis you ae requested | 
my opinion on certain questions relating to the management and — 
| disposition of the San Carlos power system... These questions have — 

arisen, it appears, in connection with certain proposals which have 
been submitted with respect to the operation and management of the 
power system. - One of these proposals involves an offer by a private 


> utility: to. acquire the power system. by purchase or lease. Under 


another ‘proposal, a board of equal representation by Indian and 
uon-Indian landowners would be formed to take over. the operation. 


and management of the pow ersystem. The ‘particular questions raised, - | 


| upon which my advice 1s requested, are: 


_. 1, Under existing law who is now clothed with tiie aihior sth og, 
ity to manage and operate the power system, ee the Ae 
regulation of rates? : 7 

2. May that authority be transferred to a private utility. . 
. or to an equal representation board such as that ee. 
above? | aa: 
» 3, Is there authority under existing ine to sell or Tease the — 
power system? | bt tule | 
4, Is a-territorial ageeonient ralaand: to service: areas per- 3 
“missible under existing law, and, if so, who would be re- 

- quired to sign such an agreement and who would be: required. oes 

to approve the agreement? _ BSUS Bee 

The San Carlos power system became necessary as the en of 


the construction of the San Carlos Indian Irrigation Project. The 
main structure of the San Carlos Indian Irrigation Project, 


the Coolidge Dam, was authorized by the act of June 7, 1924 (43: - | 


| Stat. 475, AT eae Section I of this act. authorized the Secretary of. 
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| the iokarion, through, the Indian’ ‘Service, o Sonseradh a- aan across : 


the | canyon or the | Gils: River near San Carlos, Arizona, as a part 


of the San. Carlos Irrigation Project. for the purpose, first, of provid- 
: ing water for the irrigation, of lands allotted to Pima Tadians on the | 
Gila River. Reservation, Arizona, ‘then ‘without an adequate. supply 


0k. water, and, second, for the irrigation of such other lands in public | 7 
or. private ‘ownership: as, in the opinion of said’ Secretary, can be 


served - with. water impounded by the dam without diminishing ‘the 7 ; 
~ supply; necessary ‘for the Indian lands 2 o a 


___ Pursuant. to the: ‘authority, contained in this act, “gis: ee ‘Chitlos a 
PS “Indian Irrigation Project. was formed. The nucleus of. the. project .< 
was the greater part of the lands of the Florence Casa Grande Project, 7 


_ previously authorized by the act of May 18, 1916 (39 Stat. 123,130); 


and such additional land in the Gila. River Indian Reservation, and md 


- public and privately. owned Jands outside of the reservation to bring | 
a the total area of the project to 100,000 acres, one-half of which area - 
ae ig within. the Gila River Indian Reservation. oe See 2 
_ The, act of J une 7 » 1924, did not t authorize power evelopment at 2 


ee of 1; 200, 000° nde feet ‘of. water. Based’ on. 1 the: ‘then available water ges 
=. aata extending | over approximately 35 years, it was estimated: that the. - 


reservoir would: store sufficient: water for the irrigation of 80: ,000- acres. : 


- ‘ of the. proje ject lands. “The ; remaining 2 20;,000- acres of the’: project. was aS 
_. to receive its water. from the San Pedro River, return flow and under- = 


| ground pumped. water. “Tn order to provide electric power: for pump- - 


ne ing purposes, and for the sale of excess: power, the dam was planned — 


2 £6. -provide for. hydro- -eléctrie development.: ‘This hydro-electric. de-_ : 


ae velopm ent: was authorized by. Congress :on- March. 7.1928. (45, Stat. 


200, 210). This act. authorized the Secretary of the Interior, in addis — = 
tion to ‘appropriating the: funds for construction purposes pursuant oe 
to the act:of June 7, 1924, ‘supra, to incur obligations-and:enter into 


_ contracts for the. development of electric power at the Coolidge Dam © 


as an incident to the use of the Coolidge Reservoir for. irrigation, and 


~ such action was deemed to be a contractual obligation of the Federal 
os Government: for the payment of the: ‘cost. -Chereot, with the proviso that : 
- no Such en ae ie i) ie Sek, ene, War ahve) pele Oe, etneae ae nai 


oh oe Sghall: be: incurred < or: coontrder ariteredy into: “anti: a: contact ‘patisface! 


ae / tory: to. the ‘Secretary. of the. Interior shail have- been: executed. by: the. Florence 
hae Casa-Grande ater Users’ Association * ‘providing for repayment of the cost. of 


- 2"The use, of: the term. almioreice Casa-Grande. Water. Users’ -Aggociation’”. was: in’ error. 


ie: This. association. executed. the contract with the Secretary under. the act of May 18, 1916. _ 


“he The’ landowners | of that project, in: ‘the main - ‘filed Landowners’ Agreement: with: the : ‘Secres - 1 


tary. requesting their land: to: be. incor ‘porated in the San: Carlos: project. The, organization 


~ with which the. Repayment. Contract was executed was the San: Carlos: Irrigation and : 
oe. Drainage 1 Distr ict. It may’ be said: that this reference ‘to the Florence Casa-Grande Water 
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opstenetion of ‘ead. power plant asa part of the cost of ine. said project and for 
furnishing | power ‘for agency and school purposes and for pumping for irrigation 


by Indians: on the San. Carlos Reservation at-a. cost not exceeding 2’ ‘mills per 7 


- kilowatt-hour delivered at the switchboard at the Coolidge Dam: *°* *, 


| The act authorized the Secretary of the Interior to sell surplus 
power developed at the Coolidge Dam in such manner and upon such 


terms and for such :prices as he shall. think best, with the provision  _ 


that the net revenues from sales. of power at that plant shall be de- — 
voted, first, to reimbursing the United States for the cost of developing | 
hte power, such cost to be determined by the Secretary of the — 
Interior; second, to reimburse the United States for the cost of the 
San Carlos irrigation project; and third, to payment of operation and 
maintenance charges and the making of repairs and improvements | 
“on the project. A further provision of the act required that reim- 
bursement to the United States from the power revenues shall not 
reduce the annual payments from landowners on account of the 
principal sum constituting the cost of construction of the power plant 
or the project works until such sum shall have been paid in full. 

The 1928 act also authorized the Secretary of the Interior to effeet 
a merger of the Florence Casa-Grande Project in whole or in part 
with the San Carlos project and to accept conveyances to the United 
States for the benefit of the San Carlos project of canals, reservoirs, 
pumping plants, water rights, lands, and rights-of-way. 

The San Carlos Irrigation and Drainage District was formed pur- 
suant to the laws of the State of Arizona for the purpose of embracing 
the non-Indian lands, brought: within the San Carlos Indian Irriga- 
tion Project in compliance with the said acts of June 7, 1994, and ~ 
March 7, 1928. ‘The district aocnuae the repayment contr ract with 
the Secretary of the Interior on June 7,1931. This contract, among 
other things, obligates the district to’ ne its share of the total con- 
struction cost. (including the cost ofthe power development), and 
of the operation and maintenance costs assessed against the district _ 
lands. The net power revenues accruing in favor of the district lands 
_ were to shorten the time during which the construction costs payments 


shall be made without diminishing the annual payments until the en- ; - | 


tire debt'due the United States has been extinguished. - ay 
By supplemental contract between the parties, speroved: See: 3 


ber 17, 1936, as authorized by the act of June 5, 1934 (48 Stat. 881), nae 


the interest charge provided. for in the act of J une 7, 1924, against 


the district lands was eliminated from the payments to be tiade by a 


~ the district on. behalf of such construction costs of the San Carlos 


‘Users’ Assocmiion: was an. inadvertence. “there, was. No. power . project authorized under 
poe act . May 1 18, rane i ae ; . 
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: project, eres the a of ee ‘power. r developmelit.: at. the Goolidas es 


_. Dam.and the transmission line or lines, which costs are, required. tobe 
. tepaidi in. 40 equal annual installments, beginning on. December 1,.19852 


. On June 14; 1945, (59 Stat. 469), Congress amended section 3 of ihe San 
Carlos Act: (43 Stat. 475, 476), as supplemented and. amended,.so.as ~~ 
to provide that the construction. charges on. account of the non- ‘Indian 


. . lands.in the San Carlos Trrigation. Project: shall .be-repaid in variable 


annual payments to be determined by: the number: of ‘acre-feet. of 
- water stored in the San Carlos Reservoir on March 1 of each -year,. 
beginning on the first. day of March 1945, in accordance. with “the 
“schedule.set out.in section. 1 of the act. 
| Section 4-of the. act authorized ia. directed dns Secretary’ a ‘is 


= Tniscion to:enter into.a supplemental. agreement. with the San Carlos. : 
i Irrigation. and. Drainage ‘District: modifying the. repayment. provisions. 


= ee of the existing Tepayent contract, as. amended, in ‘accordance with o 
athe! the’ act. | oN 


pn June 21, 1945 (69. Stat. 487), a a honed the Sea oe er 


ee “of the Interior to modify - the provisions of a contract for the purchase 7S 
of a power plant from the Christmas Copper Corporation for use in 
oe os ~ connection » with the: San. Carlos Indian Irrigation. Project. : This" Bee 
ae plant. consisted. of a. diesel. electric generator unit ofthe corporation a 
previously acquired: under~contract with’ the. corporsition. asa. a. part: 7 


a of the San Carlos power: system. of. the United States. ae 
AS further supplemental ; contract between, the Secr etary. of tie Tate: _ 


fa . | 7 - “gtore and. the San Carlos Irri gation-and Drainage District. was executed : : 
Se enOn May: 29, 1947, ‘to incorporate. the requirements. of section 4 of is ie 


a See of Tine 14, 1945, supra, and. the provisions ‘of the act of J uly: 3, 


2 os : 1945 (59 Stat. 318, 330). The last cited act. authorized the settlement 
- > of, claims in the sum of $114,400 of which. $104,400 was-paid to the 


7 Buckeye Irrigation. Company. and $10,000. to. the Arlington Canal ~ a 
Company. . These payments . were conditioned: upon. the. execution ; 
of an appropriate repayment contract with the San Carlos Irrigation ~ - 


| and Drainage District, obligating the district, to repay its proportion- 
ate amount: properly. charzeable to the non-Indian lands. in the San_ 


Carlos Irrigation. and Drainage District.:: The contract’ was subject - 
“to the approval of the: Secretary. of the Interior and. the obtaining 
ofan appropriate resolution by the Gila River Pima-Maricopa. Indian. ° 

~~» Community Council consenting to the charge of the proportionate - 
amount as construction-costs against’ the Indian. lands within the San a 
~~. Carlos Indian Irrigation Project, ‘subject: to ‘the provisions: of oe - 

| a act of June 1, 1932 :(25. 0. S.C. sec. 386a) :. oe 

Because. of the lack of. funds with which to exctand the: distribution? ere 


: system to prospective customers from the generating plants and exist- > — 
ee oe Power ‘ines and. distribution system of. the: San Carlos Project, 7 
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Gace by. the. at of June 22,1936 (49 Stat. 1822, 1898), aes ; 
the act of March 7, 1928 (45. Stat. 210), and: acts. amendatory thereof _ 
or supplementary thereto, $0.as. to: provide: that the. net revenues. from 
3 the sale of. surplus power developed at the Coolidge Dam and other 
generating, plants of the San Carlos ‘Pr oject and. transmitted over 
existing transmission. lines shall be devoted, first, to: reimbursing the 
: United, States: for the cost’ of: developing such. electric power; second, . 


to. reimbursing the United: States. for, the cost. of. the San. Carlos | 7 


_. Irrigation Proj ect,. and, third, to the. payment of. operation. and main- 
‘tenatice. charges and the. making of repairs and imprevements on said 
project. The. 1986. act. also. provided. that all net. power revenues de- 


 Tived from the sale of ‘power transmitted over such additional trans- 


- mission. lines as may thereafter be constructed’ by the San Carlos Irri- 
gation and Drainage District for the benefit of the San Carlos Project 
shall first be devoted to the. repayment of the construction costs of such 
additional transinission lines. It ‘was. further provided ‘that. the 
‘United States. and the San Carlos Irrigation. District. shall enter into: 


an appropriate repay ment. contract. to be approved by. the Secretary 
of the Interior. The statute required that the contract provide that 
the. additional tr ansmission lines thus constructed by the district shall,. 


upon completion of construction, be conveyed to the United States. 


_ After the reimbursement to the district from such net power revenues 


A -of.the cost of the construction of the additional transmission lines, the 


“net power revenues received. from: the power: transmitted. over the | 


| additional transmission. lines were to be. applied. i in the same manner: 
-as the net revenues derived. from the sale of power transmitted over. 
the existing transmission lines, of the San Carlos oe: were to be: 
applied. : 
Pursuant to the canoes of ‘6 act of i une 22, 1936, he San Gavios | 
T rrigation and Drainage. District, under date of March 15, 1987, 
- entered. into, a construction: loan contract with the United "States oo 
through the Administrator of the Rural Electrification: Administra~ . 


i. tion for the. construction. of such additional transmission lines. 


‘The San Carlos. Irrigation and Drainage District, as required. by: 


the. act of June 22, 1936, ‘(SUpra, ON. April 29, 1987, executed another: _ | 


contract. with the: ‘United. States acting thr ough. the First Assistant. 
‘Secretary of the Interior. Section 10 (b). of this contract provides: 


that immediately upon the completion of the construction of the addi-. oe : 
tional lines, the district will by a good and valid deed: convey to the 
_.- United States for the: San Carlos: Project such additional lines, ‘to-. 


gether swith. rights-of-way therefor and all equipment and appurte- 
nances belonging thereto. The district is obligated to accompany such, 
conver by evade of title satisfactory to the peed of a of 
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air hiss ned to bai in all ‘respects i in | accor dice with the loan Sore 


| ‘ the execution“of which was duly authorized by the’ qualified ae. ot 
oF the San Carlos Irrigation. and Drainage District ata ‘special. election 


ee :, held: on ‘September 21, 1936. The. lites’ were. constructed and. placed | 


in: operation, and payment: therefor ‘from the net ‘power . Tevenue de-- 
rived therefrom, as provided for i in the contract, is being made. Ace 
&: cording toa teletype dated January 20, 1955, by. the Acting Commis- a, 


sioner ‘of ‘the’ Indian’ Bureau to the’ ‘Acting ‘Area: Director, Phoenix, 


. Arizona, the conveyance of the 'title to. the’ transmission lines by. the | 


ee district to the United States has not’ been consummated. 


To supplement the’ generated: ‘electric’ power at the power x plants of. 
| the United States on the San Carlos Indian Irrigation Project, a con- 


se tract y was: ‘entered into between the Comimissioners of the. Bureau of: 


Poste eer era 


_ Under Sebtetary on. 1 Rpril OB. 1952; under’ which Davis Dane power at is. ie 

a made available for the use of thie San Carlos Indian. Irrigation Proj ect ae 
- 7 to theextent of 14000 kilowatts as a preference customer, "|. 

| The United: ‘States: has Teased certain electric transmission lines of | 7 

oo Blectrie District No. 9, an Arizona corporation, by contract dated 9 ° ~ 
ee | uly 6,'1949;.which was approved: by the Acting Assistant. Secretary es 


PP age “OD: “Septéniber' 20, 1949. “These lines | are manag ged, ‘operated, and - eos 
ee S maintained by. the United: States duri ‘ing ‘the period of the contract = 
ee eee accordance with policy and” regulations. of: the. Secretary of the eee 
oa Interior ‘for the San’ Carlos’ Indian Trrigation Project (25 CFR 
“pace ee: 21) for: the sale and delivery ofeléctric j power. by the project. to. the 
. Jandowners served by Electrical District ‘No. 2. ‘The net reveriues de- 


-tived- fron: the operation | of the lines leased from Electrical, District 


No. 2 are: dealt: with the same: as’ ‘all other net | revenue derived, from oe 


- - operation. of the power system. a ee? aoe 
“The several acts of. Chgereas! ‘vest ‘the: ‘title ‘bt ‘he’ power works a 


os ie and: facilities i in the United States. with, the exception. of the property. a - 


Pa of Electrical District No. 2B; “which 4 is ‘being operated under’ contract — 


“with: the: United ‘States. Th thé operation | of | the project, electric 


7 7 energy is essential’ for the operation of the: ‘pumping: apparatus, re a 


quired 'in order to supply’ undergroutid water for 20, 000 acres of the 


-100,000-acre project: - The net revenues derived: fr om the operation 7 
of the electric properties are. required by Congress tobe used as: pro- = 

= vided’ for in the 1928 act, SUPA; aS supplemented and amended. by the 
aes heretofore cited. “To these requirements of the acts, the. original 


contract. and: the’ ‘supplemental ' contracts’ between the United States 
- and the: San Carlos nr Tigation § and: di Drainage District have. been ss 


a, ee rd 
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_ Answering question No. 1 specifically, it is ‘quite clear from the 
; foregoing statement that’ the’ authority to manage and ‘operate the — 
“San Carlos power system, including the authority to sell surplus 
power in such manner and uponsuch terms and for such prices as 
the Secretary of the Interior shall think best, now rests in the Secretary - 
and his. authorized. et | | 
With respect to question No. 2, it is quite clear also, I think, that 
the authority of the Secretary to manage and operate the power system 
may not be transferred to a private utility or to a board composed 
of an equal number of Indian and: non-Indian landowners without 
enabling legislation by the Congress where, as here, the responsibility 
for such operation and management has been placed in the Secretary 
of the Interior by that body. See in this connection the opinion of 
the Attorney | General dated October 4, 1929 (36 Op. “Atty. Gen. 98), 
wherein. it was held that. where Congress had. committed to the Secre- 
_ tary of the Interior supervision and control over Indian. properties, the 
Secretary was without authority to delegate such control and super- 
vision to outside agencies. See also opinion of the Solicitor dated 


cael uly_30, 1958 (M-36175), 1 in which it was held that while the power > 
of the Secretary of the Interior to delegate his: functions to officials 


and agencies - of his own Department: was virtually unlimited, the 
7 power could not be exercised: with respect to the transfer of Indian 
irrigation projects to State irrigation districts in the absence of a clear 
| indication by the: Congress that ‘such a step may be taken. 7 
_ A-similar answer must’ be given to question, No. 3 with respect to 
the sale or lease of the power system. ‘The title to the physical works, _ 
such as power houses, generators and transmission lines, with one 
- minor exception, is in the United States. It is a familiar rule requir- 
Ing no citation here that no Federal officer or employee is empowered - 
to dispose of the properties of the United States either by sale or lease 
unless such action has’ been. specifically authorized by the Congress. 
No such RULnoriyy 4 1s ‘contained 3 in. ey OF the statutes: relalane to une 
Proj ject. 7 
“Itis assumed cist the: eamiitial ey etapa’ to in aubetion 
No. 4 would be an agreement which would define the areas to be served - 
by the project power system and those areas to be served by other 
power.interests. I find nothing in the statutes relating to this project 
which would prevent the execution of an operating agreement along 
this line on behalf of the United States by the Secretary of the Taterioe | 
and the other party or parties concerned defining ‘the areas to be — 
served by each. In this connection, I note from the record that such 
an agreement was in fact entered into by the Secretary of: the Interior 
— in: 1987. : However; the interests: of: the. San ee eon and 
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tay Desiiiege Die Peel the Gila. River ‘Pitgh-Maridopa Indian Cone: 


_ munity. in this matter are such that their consent should be obtained 


eee — any. such agreement is entered into. 


- Ee Reon Amuionono, oe 
a aes Solicitor. . 


- ANNIE DELL WHEATLEY, ‘THE SUPERIOR om COMPANY, 
oo) ENERVENER oj. 6 0 78. 


— Aaa Bs | Decided Sully a7, 1965 


a Oil and Gas Leases: “Appliostions—Megdlations, 7 
ke regulation. which requir es ‘that, with cer tain. éxeepione, an. offer’ for: a- non: < a os : 
|. competitive oil and gas lease under the Mineral ‘Leasing Act must include go eee 

640. acres: of land is a reasonable exercise of the discretion vested in the —- . 
- ‘Secretary of the Interior by the Mineral Leasing’ ‘Act, and an offer which ae 
'- inelides: less. than: ‘620 acres cand does not come within the sxceptions: fg: Fale ee 


oy ppeoery rejected. 


APPEAL FROM: THE BUREAU oF LAND ‘MANAGEMENT 


Mire. Ae Dell Wheatley: has appealed to the: Secretary of thas. sg, 


a iG : : Tie from. a decision of the Associate: Director of: the Bureau. of - 
 -Trand: Management dated December: 18, 1954, which affirmed theaction 


of the manager of the Jand office ats. Billings. Montana, in: rejecting . 


ts Mrs. Wheatley’s offer to lease 240 acres of land i in. sec, 24, T. 7 S., aa 
-R. 23 E., P.M, Montana, for oil and gas purposes under: section, ts ip ee 
of the Mineral ‘Leasing: Act, as amended (30 U. S.'C.,-1952 ed., seo. 


996). The: Superior Oil. Company, the holder of an option. on I Mrs, ae 
a Wheatley’ s lease offer, has been permitted tointervene. ie oe 
+> Mrs. Wheatley’ s offer, which was. filed on. November . 6, 1952, Sas ae 
‘rejected on September 9, 1954, because. It. did. not. comply. swith. the | eee 
» requirement embodied in: 43 CFR. 192.42. (a), as amended on June 17, 0 
1952. (17. F. R. 5615; 19-F. RB. 9013), that-an offer for a noncompetitive gee 


oe oll and gas. lease may not include less than 640 acres except. where:it | ‘ne 


: is shown that.the lands are-in an appre ‘oved: unit or: cooperative. plan of — 
operation. or-in such’ a plan approved as to form by. the Director of =. 
the Geological Survey. or where the land applied for is surrounded by => 


; ; a lands not available-for: leasing under the Mineral Leasing Act. “The ~ oe 
Associate Director found that land adjacent to the land. applied. fore. 6 


a was available. for: leasing: and should axe: been included: in 1» Mrs. i 


case s offer. 


- . Both. the: appellant. and ne. inter¥ener, contend that, the minimum . | = 
a acreage requirement in. the regulation. finds no support in the Mineral aoe 
Leasing Act: (30:U. 8. C., 1952" ae sec. 181. et ses ). and. that. the. ease se 


: ] lation 1 is s therefore illegal. 


ba 0s ANNIE DELL WHEATLEY. ce | 2.93 
ten tO July 27,1955 a | 
While it is true that the Mineral Leasing ee aihoush placing | 
a maximum. limitation on the acreage which may he held by a lessee 
or under option (30 U.S. C., 1952 ed., sec. 184, as amended August 2, 


_ 1954, 68 Stat. 648), fixes no nn acreage which may. be held 
der lease or option, the regulation, fixing: the minimum acreage. te 
which may be applied for in a single lease offer, with certain excep- _ 


| tions, is in no way inconsistent with the act. The act, in fixing the 
Yoaximum ¢ acreage limitation, does not, as the appellant: ond the inter-— 
vener seem to suggest, require that a qualified lessee must be permit- 
ted to hold the. maximum acreage in all circumstances2 It merely . 
prohibits, ‘the holding oF peresee in eXcess of the limitation etaied A im 
- the act. | | | 

~~ The act sivecificatty authorizes the ieieay to prescribe necessary 
and proper rules and regulations and to do.any and all things neces- 
sary and ‘proper to. carry out and aceomplish the purposes thereof, 
(30 U.S. C., 1952 ed., sec. 189.) “The considerations of public policy 
which must be. belanced in determining when and how the public 
‘bounty shall be dispensed with respect to: public lands and minerals 
*.* * require. ** * the exercise of discretion by the Secre- 
tary.” United States ew al. Jordan v. Ickes, 143 ¥. 2d. 152 (App. 
D.C, 1944), cert. denied, 320U.S. 801 (1944). _ 

“The Secretary has found that the filing of offers for oil and gas 
leases without a minimum limitation as to acreage often leads to 
abuses as far as the general public is concerned, to administrative 
difficulties, and to the hindrance of the proper development of the oil 
and. gas resources of the public. domain. It was to protect the public 
from: such abuses, all of which ‘are well known ‘to the oil industry, 


to lessen the administrative burden, ‘and to remove impediments | to 


the proper development of “public lands that the regulation was | 


adopted. As the ‘intervener recognizes, the regulation: was. adopted ae : 
. as the result of widespread advertising by promoters that members Of 2 2e 


the public could secure 40-acre oil. and gas-leases for sums ranging ; 


from: $50 to $100 ormore. The filing fee and: first year’s rental on 
_ a 40-acre lease amounted to only $30. Oil and gas filings increased. 
as. much as 42 to 60 percent’ ‘im. some’ land offices as.a result. of the.” 
advertising. The result was.a‘slow down in. the processing or appli- “6 

cations not induced by the advertising, with the prospect of even : 
greater delays” as the 40-acre filings mushr oomed. “Moreover, asthe 
issuance of 40-acre leases. increased, so would: the. difficulties. Of aa <i" 


operator attempting toassemble acreage for. development purposes. 


- Increase. _ Instead of ‘contacting one lessee for a. seetion. of jand an 


| 1 For example, to be. entitled, aS a matter: Of right to. tioia a 40- “acre couse where ee Peas 


lessee is 40 acres s under ae maximum -Permipsible shi ean ck 
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fo an operator might: have to. > deal. wath 16 ‘lessees sone over “the, United ae 

_ States. The difficulties of, attempting to. assemble. a large. block of  _ 

foe acreage, under these. conditions: would. be. enormous,. and would. defi- ee 
ae nitely. impede. the development of the public lands. : ‘Furthermore, : not 


* only.« did the 40- -acre filings.cause a substantial administrative. burden 


2 es 6 Sean processing ‘the filings | but it could be anticipated, that 3 in the. future, _— 
with. most of the lessees. being. _pure speculators,: there would. be. de- 
ee faults in rentals ‘leading . to. substantial - administrative. work: in ate : 

a tempting to. clear up lease, accounts, and records, fc eee 

Fa ee Admittedly the regulation: could cause some. inconveniences in a linge oe 
"ae that. were not purely speculative. But, it. was felt that. the regulation 
 -was-the: ‘only practicable way of dealing ‘with the grave problem pre. 7 

sented, and: it has proved successful: The regulation is not in conflict. 
ine with the express. statutory provisions « of the act, itis reasonably adapted 
a “to, the. carrying. out of the, purposes. of the act, and, when considered = | 


- in connection with: the abuses it was designed to correct, ati isa Leaae oe ee 


ie af ieee. by ite act. Of. Vidted States> v. uM orehead, 043 U. Ss. 607 aaa 
(1917) ; Forbes v: United States, 195 F.2d 404 (9th Cir. 1942). Itidoes 
“ae. Sob deprive an offeror of any right to: which he may be entitled under = 
ot othe act. CE. United States ew: rel. McLennan. Ve Wilbur, 288. Uz Ss. ae re 
SPs (1981). . 7 
ee contention. is: ao ‘ade hak av cepaldtioa’ ete an. andes 
ase burden upon: prospective. lessees and. their optionees by requiring a . 
oo prospective. lessee, to include i in. a lease. offer land whieh he does: not 
-. desire. to: lease, The. short. answer to ‘this is that: the Secretary has 
Poe prescribed . the rules which he. believes tobe necessary, to carry out 
_. the purposes. of the. act... An: applicant for. the - privilege of leasing : 


public. lands cannot. complain because. he is. required. to. meet. the re- 


mee : 4 


f stated a in 43 CFR 192. 42, ay would: be rejected a and would afford | 


ee ~ quirements. imposed, upon all. other applicants for that. land. The soe 
‘hues Secretary merely. requires: that one who seeks to take advantage of the oo 
te Se ‘provisions. of the Mineral. Leasing. Act. shall do, so. in. such a manner. _ 
EY that. abuses. of the privilege: shall be minimized. and, administrative a : 
ere - difficulties! lessened. . es 
#282 This contended, further, that the. decistun of the. Assncinte Director oe 
a fails to. Tecognize.: ‘the equities. of the: appellant, in that the. offer. was < 
na a gnored”. for. almost 2: years. after. it: was) filed, thus: preventing. the. ws 
mee offeror from. amending. her. offer to: ‘include. other land... St 
ea The: offer. was: nade. on. “the approved - “Offer, to. ‘Lease: aod Leis: oe 
iene: - for. Oil and. Gas”. form. - Had ‘Mrs, Wheatley. taken. the. precaution . 4 
Ma ee) read ‘the. instructions on.. the, back of that, form, She. would, have. . 
noted, under the ‘ninth paragraph of the General ‘Instructions, that — 
Corl an offer: fot léss'than''640: acres which: ‘was'not within the: mreeptiong - s 


BOE APPEAL OF ‘SAM BERGESEN': gee O95 
: eee a ‘Gh ee _ August 1, 1955 8 a oe et 
the applicant-n no 0 priority ; ; and had she read, the Special: iiateustona® | 
for filling in Item 2 of the form, “Lands requested,” she would have 
noted that the total area of land requested must not be Jess than 640 
. @cres.except, as provided i in 43 CFR 192.42 (d). The argument that 
the appellant has any equities in: this case.is therefore without merit. 
.. Accordingly, it-was correct to reject Mrs. Wheatley’ soffer. 2° 
Therefore, pursuant to the authority delegated to the Soe: by — 
) die Secretary of the Interior (sec. 23, Order No, 2509, as revised ; VW 
3 Fr. RR. OF ie the decision. of the Associate Director 1 is affirmed. | 


“Epmonp. T. Faery | 
a Ps ik Solicitor. 


wae tin 


| "APPEAL OF SAM BERGESEN 
| TBCA-11- — _ ‘Decided August 1, 1955 


Contracts: ¢ Chaniges—Contrants: Generally. 


. In case of a. ‘dispute as to allowances due the contr actor ‘ander : a change or edge 
where the contracting officer requests the contractor to either accept the 
‘change order or take an appeal from. his. decision, which he has declared 


to be: final, such conduct. does not amount to duress... The contractor had ~_ 


been merely asked uO: choose between two. perfectly legal alternatives. 
Contracts: Changes — eae 


Where contractor Sonnac accepts and. signs a change order or. similar 
form. of contract modification, which expressly states that it is an adjust- 
ment of both of his claims arising. from alleged changes, he cannot, in the 
absence ‘of fraud or duress, successfully assert a claim for additional costs’ 
alleged to have resulted 1 fr om. the changes ordered. | | 


Contracts: Appeals 


The fact that the contr actor ee his claim. of additional compensation 
in executing his release on the contract merely Saves whatever rights he 


had, and is in no way a concession by the Government that his claim is ~ 


a valid, and such exception does’ not: serve to improve the legal position: of 
- the . contractor, in the. absence of statements by the. ‘contr acting | officer. 

in _ which would lead the contractor to believe that his signing of the change . 
Bs order would be. conditional. gest 


Contracts: ‘Waiver and. Estoppel. 


eat. a contracting officer: or any: other: adieeh: of the. Ggemmene: had: intended : 
' to waive the defense based on. the. change ' ‘order, he would lack authority 


“a contract when it i is ‘to the disadvantage of the Government to do $0. - ao | 


: Contracts: : ‘Changes—Contracts: ‘Modification 


| “Wiiere the acceptance of a change order by the ‘contractor repr Sens: a uni- 
lateral mistake on his. part, administrative relief may not be had, since it 


e ra ge : 


_ to do so. in the. absence of a new and valuable consideration moving to the : a 
~ Government, it being well. settled that Government officers may not modify - 
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a > ‘is ‘well settled that the reformation of contracts 5 is a » Judicial rather er than : bed 


“an administrative function: 


“BOARD oF ‘CONTRACT ‘APPEALS 


_ Sam Bergeson has appealed from the findings of fat and decision, oe 


re fe scaona cueensao | in. vie: aeeee of $4, v6 65. ee backfill after: a 


-. the removal of unsuitable: material i in:the performance: of Contract No. ~~ 


a : -1404-001-07, Project No. Aaa. 50-A-96, Alaska Public Works. . ae 
.. The contract, which is dated. July 8, 1959, and executed .on U: s. —- 


as igtandard Form No. 23 (revised April. 3, 1942), provided. for the con- - a 


. > struction: of a grade school’ at Kodiak, ‘Alaska, for the lump sum:;of — 


| ae 7 $566, 902. “The controversy | between: the: contractor and the Govern- 7 - . 
ment in. the present case relates oy to the. excavation and back- ae 


ace al work required by:the: contract. 


=The work. on the Kodiak iehiool: was, dee the farm OF the con- oo 


ons tract, tobe commenced on or before J uly 9, 1952, and to be completed on Se 


ee or béfore June 26, 1953. Work actually . commenced, on July 19,1952. 
Tn the: course of the excavation work, there was: encountered, a soft, aes 


oar wet. clay, which was deemed by. the construction, engineer to be unsuit- ot. 
able as a foundation, and when its.presence was reported tothe con- 
4 ~-tracting: officer, the. latter, by: telephone, ordered its removal..The 
9. ¢ontractor ‘comiplied with the order ‘but claimed additional compen- — > 
- sation in the amount of $4,765 for the excavation work, which he —~ - 
a deemed. not to be required. by: the’ specifications, and also: claimed ad- 


ee . ditional . compensation in the same amount for the backfill, ~which ISS So a 
OS oe alleged, had been made necessary ‘by the change inthe excavation’ work. : ) 
~The construction engineer recommended. the. entry of a. change Ore) 


aa te which would. ie provided. additional compensation. for both = 
“the excavation and the backfill. Although this change _ order was 
oe aa accepted by. the contractor’ on November 23, 1959, it was not: approved oes 
-... by the contracting officer, ‘who. at first’ took the. position that. both x 
the excavation and backfill in dispute were. required by the terms of . -- 


fhe. specifications. and: drawings. The contractor - requested recon- 


i. = ‘sideration -of this decision; and ultimately the contracting officer in an . _ 
letter dated J uly. 4, 1953, notified the contractor that his claim. ie 


OE additional compensation i in ‘connection: with, the removal. of the ‘ ‘sticky 


a clay” was sustained in the total amount. of Be 765 4 but t that. ath © a 


ae Ae . additional would be: allowed for’ ‘backfill: 


~ With. this, letter’ there ‘were’ ‘enclosed’ seven: L copies Of a ‘Shines. or- oS 


ay ne der—_No. -8~providing. for the. suggested allowance... ‘This. change ; 
ae order was signed by the contractor: on September 4, 1953, but be deep 


ue "signing i its hea altered it iby. adding to it the following notation : 


Pe 





| - a | “August 1, 1955" OP Ea | _* 


| This elianee. or “der accepted by. contr actor. to cover arate for extra excavation di 
only. This change order. does not include or Satisfy, contr actor’ ‘Ss claim for extra 


ay Loe backfilling performed. 


The change order, as. modified, was. Sot ‘satisfactory. to. the con- 


oe teeta officer, and after yedrafting it by. excluding the contractor’s 


exception, he forwarded it to the aa with. a letter dated ees 
10, 1953, which. reads as follows: | | 


We. have rewritten change OL der No- 8. to. our coneraet. it you: (No. 14-04- 
001-07) on the above Project. This change order is the same as. the one pre- 
viously sent to. you, to which you added an additional statement. and rendered 
patently contradictory. ae | PD 

This change order as: written is the firm position of this offlte. on ‘ihe. hatter. 
Your: additional language: to. the one pr eviously sent.to. you retur ned the disagree- 
“ment. between us to where it was six months. ago. In the. event you. do not 
wish to sign. this change order aS written, at would be. useless to. continue. the 
| discussion. i 
| Therefore, please consider this . change: order as a ‘final decision by. the: -con- 
tracting officer as contemplated: by AY ticle 15 of the Contract: (Form 23). Under 


that Article you now have.30: days from the date of this letter. to file a wr itten 


- appeal to Mr. Dan Hi. Wheeler, Assistant Director, Ouge of Terr ee Wash- 
- _ington 25, D. C. | 
_ Tt “you: decide to sign it please return it iy, this office for processing. 


The contractor now signed Change Order No. 8 without err any et 


! - exception thereto, and the change order was approved by the contract- 


ing officer on September 98, 1953. The change order included the 


statement that it was “4 diustment in full in connection with excava- 
tion. and removal of mucky, sticky, wet. clay at building site aml buck- 
filling in order to provide stable basé for conerete slap: Bo FP 
_ [Italics supplied.] The change order provided: for the aaa of 


7 —&e, 765 to the contractor, and such payment: was made to him. 


Notwithstanding his acceptance of the change order, the contractor a 
- appealed the decision of the contracting officer in a letter dated Octo- _ 
ber 8,.1958,. to Dan H. Wheeler, Assistant Director of the Office of 


3 Territories, who was not the contracting officer. . ‘The latter replied ; 


: by letter dated October. 20, 1953, in which he stated : 


I have referred your. letter. te the. District. Director: who: is the. ‘contracting 
officer. i hope. that. a. solution can be found. which. will: be satisfactory to. both 
you. and the: District Director. oct, this is. not possible, you may. apes to the 
Secretary of ‘the Interior pur suant to Ar ticle 15 of: your contr ACL: 

Under date of November £7, 1953, the contractor addressed a. Jeter 
to the Secretary of the Interior stating that inasmuch as he had not 
received a direct: reply to-his letter to: Mr: Wheeler, he. was. as writing : 
the letter to. keep. the appeal “open and: Active.” ee 
There followed a: ‘Tong period of almost: a year ‘during shih the 
claim was examined by departmental counsel and ° various officials, and. 
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7 ‘the. contractor eee in : cormespondenea. wie ‘theta 3 in an ieftot to a 
ee “secure ¢ a. ‘determination of his claim atid ‘to. elicit the: ae basis for ue 
oo _ the contracting officer’ s decision rejecting Th | a 
_ With a, memorandum. dated February 24, 1954, the contracting so Sg 


: Pek by. Francis x. Riley, District Counsel; in hick the view ‘was ex- : 4 


. pressed. that the contractor’s claim for backfill should be: rejected. — 


‘a e accepted a as entirely: true.” Bal eon 


cai The Director: of Alaska. Public Works at first declined to furnish a a 


“copy of this. opinion to the contractor, taking the’ position that the © . 


> ? contracting officer’: S. letter of. September: 10, 1953, was the decision that a é 


‘was the. subjéct of the appeal, and that the legal opinion was ‘for. ‘the. . - 


| use of the Department and. not a determination of the claim.: -How-— 
_ ever, after: recelving” directions from the Washington ‘office to furnish | 
a.copy. of the’ opinion to. the contractor, the Director of: the: ‘Alaska — 


i 5, Public’ Works. forwarded the. legal ope ‘to the contractor with a ote 


. : covering letter dated J uly 22, 1954. 


Another legal.< opinion with. respect na a aes was ariiien ‘by the ue 
-- Chief Counsel of the Office of Territories, and it was forwarded to the — : 
a Director of that office with a. covering letter. dated ‘April. 2,.19542"In 
_ this opinion. not only the merits of the claim were considered, but ‘also as 
the effect’ of the acceptance, by the” contractor of the ‘change onder 
. Thus the Chief Counsel stated: ae. 


. “When Bergesen received ‘the. nine onde” ‘and noted ‘the ‘statement. that ae 2 
was to constitute an adjustment in full for both excavation and ‘backfill, “he a 


| : ‘affixed his signature as evidence of his acceptance of. its: terms, but wrote across: 
_.. dt*a- statement’ that-he persisted in his claim for. additional ‘compensation. for 


‘backfill and regarded: the: amount: of the change: order as compensation. for. extra 


eo - excavation. only. The contracting officer refused to.; saecept: such - ‘qualification ee 


. and. prepared “a new change order in, the. same form. - ‘Ber gesen signed. the. new. os : 
 . change order ‘without qualification. Later, he wrote directly: to the Secretary aaa 
of the, Interior, and _ designated his letter as. an appeal 4 from. the decision of the ie ae 


ao contracting: officer... 


Under date of April 1: 18, 1954, ‘the Director of the. , Office of Tenvitoried : eee 


: “addressed | a tnemorandum, to: the: Secretary. of the Interior in which ee 
he recommended’ ‘the. rej jection of the claim. . “The “fifth: paragraph: of oo Se 


this memoraridum 1 is the'same, word for ‘word, as the paragraph just . 


So quoted : from the opinion of the Chiéf Counsel. ‘The'contractor replied — aa 


es to the memorandum of April. 18, 1954, ina, letter dated May. 12,1954, - A 
an to the: Sometary of the ieee but he did not offer r ahy: explanation 


ee ae 


oe z ot On page. 3, of the: contractor” 8." “priet, it: ds: ‘stated: “Phe. contractor dia not, “prior: oF > Peep a 


avr gaat 


eo go> (aeike~ 0 


Pang validity of the anpeat in view" ‘of the language of ehanee. order No. 8.” 3° ‘gince the chats aoe ea. 
- commented on, the | Director’ 8 memor ‘andum: of Apes 18, 1954, this, Statement cannot, oan 


tees 
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ee about the middle of 1954, the file j in 1 the, case was ecto e In 
fie office of: the Acting Deputy Soliciton ihe consideration of con- 
tract appeals was then one of the functions of the Solicitor—and it 
_ was determined that it would be desirable that the’ contracting officer 
should be asked to make formal findings of fact with respect to the — 
claim, since he had not previously done so. The contractor was in- 
- formed of this determination in a letter dated June 28, 1954, in which 
the ; reason for this determination was stated as follows: | — 

: A pr eliminary examination of the record submitted with this appeal indicates 
that it is incomplete. Accordingly, I have asked the Acting Assistant Solicitor, 
| ‘Territories, to request the contracting officer to make findings of fact in con- 
- hection with Change Order No. 8 which will refer to all material documents 

and other evidence which form the basis for the change order. . 
~ Under date of November 15, 1954, the contracting officer issued a 
gece entitled “Findings of Fact and Decision of the Contracting 
_ Officer.” This consisted of 26 numbered paragraphs, and 28 exhibits. — 
~The. findings consist ofa chronological recital of the developments i in 
the case, including a summary | or the opinions of the engineers and 
lawyers who had considered the contractor’s claims, and of the corre- 


spondence relating to them. However, the file before the Board con- 
- tains several letters of the contractor co mentioned. in the findings. 


‘Paragraphs 16 and 17 of the findings, which relate to the preparation. | 
and acceptance of Change Order No. 8, and. which are, therefore, of 
particular importance, are quoted in full: | 


16. In a letter dated July 24, 19538 the Soatrnetnts Officer’ agienea the con- 
_ tractor that his claim for compensation in connection with.removal of 953 cubic 


yards of “sticky clay” at his bid price of $5.00 per cubic yard for: extra excavation ra 


‘Was sustained in the total amount of $4;765.00. He was also notified that noth- 
ing additional could be allowed for backfill. Copies of the proposed. change 
_ -order were. enclosed for his acceptance. A copy of the Contracting Officer’s 
Jetter dated J uly 24, 1953 is attached and marked Exhibit 16. The change order 
was signed by the contractor on September 4, 1953, but before signing, the con- 


| ~ tragtor altered, qt with the following addition : 


: oe “This change order. accepted by contractor to cover claim. for Sika exeava- 
tion only. .This change order does not include or Satisty contractor’s: claim- 
for extra rock backfilling performed.” sta feeb diva, Spi oe 4 


On ‘September: 10, 1958; the’ Contraéting Officer redrafted Change: Order No. 8 

excluding the contractor’s exceptions and notified the contractor that he should : 

consider ‘this change order as the final decision of the Contracting: Officer as 

, contemplated by Ar ticle 15 of the Contract’ (Form 23). The contractor was also 

notified that he had 30: days in which ‘to. file a written appeal from this decision er 
to’ the Assistant Director, Office’ ‘of Territories, Washington 25, D. ole A copy ‘of | 
- the’ Contracting Officer’ Ss letter dated September 10, 1953, is attached and marked . 


Exhibit 17. 
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a ‘The contractor accepted and ened Change Order No: 8 on 2 September 1 1, oa. 


1953: ‘The Change Order : was ‘officially - approved by the Contracting’ ‘Officer + 


a September. 28; 1953. ~The ‘document: as: executed: states,. “Adjustment. in: full in - a 


connection: with. excavation: and: removal. of: mucky, sticky, wet:clay. at building |. co .. 


- site: and. backfilling i in: order to provide stable base. for, concrete slab... 953: cubic s 
| ‘yards of: excavation @ $5.00 per e/y (unit price: for ‘extra excavation) — ee 


$4, 765. 00. A copy of Change Order No. 8 as executed, is s attached and g memes 


"The pintbort of fhe decisions was s to reject the conttactor 5 aa aim m for aes 


ie backfill but:the contracting officer did not commit himself to any’ par~.” ~ a 


ticular theory i in: making ‘his decision. ‘He. simply, stated as follows: 


“After eareful consideration: of all the ‘facts and ‘ireumstances: in ‘connection. - oe 
‘arith the eontractor’s: claim. for additional compensation. for packfill” after. re- ke 


, moval of unsuitable. material. in. the amount of: $4,765.00,. -it_is, the conclusion of ee eo 


7 : “ the. contracting officer. that ‘there. { is no Proper | basis for "allowance on the > claim, a e ee 
3 and it S pees denied: : , eo ane, 


; is, 1954, ‘were © apparently wacived by the conemicioe on November cLA i ; a 
ae 1954, and under. date of. December 15, 1954, the latter. again took an. mai 
iP appeal by writing a letter to. the Office of itis Solicitor i in which he re- 


= _ quested that “a, decision « on our appeal be made by. the Secretary of the = 


a Anterior or his representative.” ees ee 
Under date of ‘May 13, 1955, the Board notified tie contractor ‘that oes 
it would “hold a hearing. at 2:00 p. m., June 17, 1955, in the Federal. ae 


~ > Gase.”” 


: ~ Court Room, Federal Office: Building, i in Seattle, Washington, for the: ce 


i Purpose of. affording ee an opportunity for coral. i canes im the wed 


"Under a of f May 19, 1955, Department & source filed: a. bitets in nthe: : 


| a case in. which. the. position of the Government with espe to the > claim: | 3 . 2 
<: was stated to be. as follows: ee ee eee ee a 


Following’ ‘considerable correspondence between. the parties: the’ sigan = 


Officer : submitted to; the Contractor a change’ order. which would modify the ~~ 


os existing construction contract. so. as. to permit: payment. of* extra. ‘compensation Py : 
. for the. removal of. the “mucky” blue clay.” The | Contracting Officer | reaffirmed... ye Ge 





his: ‘position’ with: respect. to ‘the: Contractor's’ claim for:extra: compensation. for DBS 2 
backfilling: . ‘The change: order was written in language which indicated: that the = 


. . | extra. compensation provided therein ‘was “adjustment: in: falb in: eonnection” with: : ae 
7 _ excavation and. removal of, mucky, sticky,:wet clay at building site amd back- 
filing in. order. to provide stable. base. for concrete slab.’ 29: The Contractor signed’ ae 


. and, aecepted; the extra. ‘compensation. recited. in the. change. order: with. full a 


. knowledge of the Contracting: Officer’s: denial. of. his claim. for a greater: amount. ae 


if e which: ‘had: been, claimed. for. backfilling. and excavation; Jmowing that: the change aS ‘ 
vee order. recited. it. was: in. full. adjustment. for both excavating. and. backfilling. He,. Fey 4 ae 
the: Contractor, foreclosed. any, (might that may. haye. existed for. extra _compensa~ . a i 


as ees _ Hon. for backflting. 


a APPEAL: OF ‘SAM BERGESEN poo eat BOR 
| August 1, 1955 + oe 
: By aureeiiont oF counsel, the hearing was sisi a. little earlier than : 
scheduled, namely at 2:00 p. m. on June 15, 1955, before Messrs. Wil-- 
liam Seagle and Thomas C. Batchelor, two ‘members of the Board. 
The Government was repr esented at the hearing by N. Baxter J enkins, 
Attorney-Advis or, Alaska Public Works, and L.. K. Luoma, of the 
Portland Renioaal Office, and the contractor was represented by Lyle 
L. Iversen, of the Seattle law firm of Lycette, Diamond, and Sylvester. 
. Counsel for the contractor proposed to offer testimony at the hearing 
to establish that the soft, wet clay which the contracting officer had. 
ordered to be removed would have made a suitable foundation if it had — 
been permitted to dry out. Since the contracting officer had discretion 
to make changes within the. general scope of the contract, subject to 
equitable adjustment if the change entailed extra work, ‘and the con- 
tractor had in fact received additional compensation for the excavation 


a work, the offer of pr oof did not seem to present any material issue of - 7 


fact. However, in the course of. the. discussion of the offer of proof, 
it appeared. that the Government was contending that the contractor 


had been allowed additional compensation for excavation because he 


had been required to do more difficult excavation work than had been . 
| contemplated but that the amount of. the excavation work had not been 
affected. If the case were to be heard on the merits, this contention 
would have presented a material issue of fact, since the claim for extra _ 


compensation for backfill might be affected by the quantitative factor 


in the excavation work. However, Department. counsel stated that.” 
- they were not pr epared for the trial of factual issues, since they under- 
stood that the case had been set. down only for oral argument, and they 
renewed the request made in the Government’s brief that the claim for 


additional compensation for backfill. be dismissed on the ground that — 

it had. been adjusted by_ the. contractor’s voluntary acceptance of 
Change Order No. 8. Since this ground might be dispositive of the | 

ease, counsel for the contractor was requested to argue it first. This 


he proceeded to do, and also filed at the hear ing a brief which sum- 
marized his oral argument. : 

The position of counsel for the contractor is that the contracting 
officer’s letter of September 10, 1953, was itself a form of duress, since 


it left the contractor with no alternative but to sign the change order: a 


that, in doing so, and in taking an appeal, he was only following the - 

instruction of the contracting officer; that his claim was saved by the | 
exception which he took in executing ‘his release on the contract under 
the date of May 6, 1955; and, finally, that the contracting officer, as 
well as: other: officers of the Department, have indicated that they con- 


tan 


= oboe: the contractor states i in his beet: 


Tf the government. is to insist upon. the technicalities of language sed 1 in change rae 
eo. order 1 No. 8, then the contractor i is equally entitled to insist upon the technicalities 
contained in ‘the letters of the Assistant Secretary and the contracting officer on. 
> subsequent: dates indicating | that: ‘the ‘appeal ° was. ‘properly: pending, and : ‘that-a 
decision would be made thereon: In'the same manner that it: might:be considered oe 
. oe that. the contractor. surrendered. his: rights. by. ‘some technicality. of: the. Janguage ah 
used. in change order No. 8, we subinit that.the government has surrendered.its. 
Lee me tights to ‘insist thereon by assuring the contractor that his appeal would | be 7 
ieee decided by the Secretary. OR ae - ae oe 
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~ Upon. conclusion of the oor ee ‘the two cnankor, of. ‘the rs 


if ‘Board. who conducted the hearing: ruled. that.the contractor’s claim for i. 
_ additional ‘compensation for backfill - was barred by his ‘voluntary. 2C~ 
me ceptance. of Change. Order. No.8, and. that, the claim had. not been | 
ae "revived either by the exception { to the release, on. the contract, or, by. the — 
_-action of any of the officers of the Department i in. connection with the : 


ae appeal. This ruling i is now reaffirmed by the full Board. . 


There is no suggestion of duress in the contracting | oficer Ss ttle o ot . 


7 Septernber 10, -1953, nor ‘is- there. any. other evidence of. duress. | =< 
- In law duress. exists only. when a party 1s ‘induced to. make a contract oe 
or perform : an act under circumstances that. can. be said to. deprive him ee 
of the exercise of free will. There must be the exertion of such:con, 
- straint as-is sufficient to overcome the mind and. will of a person of " 
a ordinary firmness. While the. constraint may. take the form of a. 
ie ~ threat, itis not a form of threatening. conduct to ask a. party | to choose aay ae 
. . bétween two perfectly legal alternatives.” The contracting officer did Me eo. 
no more in his letter of September. 10, 1953. -He put. it squarely 1 up to ba 
be the contractor either to accept, the change order, or to take an appeal he 
“thay from his decision, which he declared to be: final. _The. contractor chose ea. 


er ne os 


- - adjustment of both of ie one ae so doing he waived his ight = 
me additional, compensation. for the backfill. . 


There was, moreover, no possibility of any.  lsnpderstalding 6 is the . 


_alternatives., They are not, only, made plain. in the. letter. of Septem- pote 
oe ber. 10, 1953, but, by. the: previous negotiations. between. the parties, | for _ 
a these sharply. focused. the issues. in controversy... When, the contractor Se 
ee first, signed | the change. order, subject to an. exception of his claim. FOr ds. & 
~ backfill, and then signed the same. change order, although . the. OXCOps: 
tion ad ‘been, eliminated. therefrom, the effect would: have been the 
oo surrender of. the claim for. backfill even. af ‘the. change. order had not es. 


a See. 17. Anierioan J urisprudence, mitie “Duress,” especially sections 2 and’ 1T: and cases : 


af there cited. 
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| explicitly stated that it was to. constitute an » adjustment. of both of hig 
claims. The inclusion of. this statement must be taken to have removed 

| any. conceivable doubt. 


It is well settled that. where a ne voluntarily accepts and. _ 


signs a change order or similar form of contract modification, he can- 
not, in the absence of fraud or duress, successfully assert a claim for 

| additional costs alleged | to have resulted from changes ordered. 3 The 
~ ‘acceptance of the change order in effect works a modification of the 
 contract,* or creates anew supplemental contract.® Such a contract is 
‘in the nature of an accord and. satisfaction, and is not a mere tech- 
nicality. While the making of such.a contract precludes the con- 
sideration, of the merits of the original controversy, it is, nevertheless. 
an adj ustment thereof, and when voluntarily made by the interested 


parties should be bares according to its terms, if the principle of a 


the obligation of contracts is to have any meaning. | 
-Itis difficult to perceive how any of the procedural steps taken either - 
by the contractor or by representatives of the Government changed - 
in any way the substantive effect of the acceptance of the change Z 
order by the contractor. The fact that the contractor excepted his | 
claim of additional compensation for backfill in executing his release e 
on the contract merely saved whatever rights he had, and was in no 
_. way. a-concession by the. Government that his claim was valid.® Thus: 
the exception did not serve to improve the legal position of the con- 


tractor. ‘Similarly, the Government oflicers who accepted the appeal, 


and took varlous procedural steps in connection therewith, including 
| the perfecting of the findings, were not passing on the merits of the 
case. There was nothing they could do to prevent the contractor from | 
| taking an appeal, and even if they indicated that the appeal was prop- 
erly pending, this, too,, would not be a surrender of:any defense which . 
the.Government might have. Indeed; there is nothing to show that 
all the Government officers who wrote letters 4 in connection with the 7 
pendency of the appeal were familiar with the details. of the case. 

3 See Griffiths v. United States: 74 Ct. C1. 245. (1932) ; Great Lakes Construction Oo. v. 
United States, 95 Ct. Cl. 479 (1942) ; Frazier-Davis Construction Co. v. United States, 97 — 
Ct. Cl. 1, (1942) ; Coath € Goss, Inc. :v. United States, 101 Ct: Cl. 653. (1944) ; Hargrave 


T/A Hargrave Construction Co., BCA No. 804, Division. Na. 2; June 30, 1945, 8 CCF 1113; 
James I. Barnes Construction Cds BCA No: 909, March 17, 1945 ; 3 CCR 474 ; Weyerhaeuser 


Sales Company, BCA No. 7324, Division No..1, November 22, 1944, 38 CCE 56: Harco Con- 


struction Co. et al., BCA:No. 414, Division ‘No.:1, October: 25, 1944, 2:CCF 1207. ; Al Johnson 
Construction Co. et al., BCA No. 607; Division No. 3, October 14, 1944,:2:CCF 1178. .To the 
same onect are nleny other mareported: decisions: Of; eo Armed: Services Board of. Contenct 
Appeals.. 
i. * See. Seeds é Derham Y.. United. states; 92: Ct cL ‘97 (1940), ‘cert. denied. 812 U. Ee 697 
(1941). 
_ 5 See F-.: ‘Hi. Plack et al. v. United States, 66 Ct. Cl. 641, 653 (1929). Be 3s ; 
oa Ralph Willard Didschuneit, BCA No. 744, November 8, 1944 (unreported). 
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| As for the ccontriating officer: Wit ‘nothing - was enn prior. ‘to: the. 


Re acceptance of the change order by the contractor. which could ‘have - 
Jed the latter to believe that his signing ‘of the change order would. 


eo be. conditional... Such an. inference could. be drawn only: it the con: | 


oo tracting officer had told the contractor that he could both sion » the 


oe change order and take an appeal... Only ar the contracting ‘officer had 
made: such. a statement. could the acceptance of the. change order ‘be re- 
es garded ‘as conditional, although absolute’ in form. In’ making: ‘his | 
formal findings more than a year later, the contracting officer himself © 
gave no indication that. he’ was waiving any substantive defense: which 
the Government. might have; On the contrary, he indicated a full 
_. awareness: ‘of the acceptance of the change order by: the contractor, and 
the contractor himself. was aware that. this was an issue in 1 the case more - 


oe Re than ¢ a year prior, to the hearing. © 


eB waiver. cannot: be: presumed i in 1 the: absence: of convincing z proat 


pe of an intention to waive, for’ it. is ‘elementary that‘ ‘a. waiver: is the 
a, intentional relingitishment. of a known right.”.? “Moreover, even if 
ae - ° the contracting: officer’ or. any. “other officer of ‘the. Government: had — 
= attended to. waive: the defense based. on. the shang, order, | he would © 


‘oe spneideration - moving ie the: ‘Govermisnk: for itis well settled: that 
ae Government. officers may. not’ modify a contract. when it is to the dis-. 
8 advantage of the Government to. do. so. Finally, even if it’ were. 
= “tobe assumed that the acceptance. of the change order by. the contractor 
at represented. a unilateral. mistake on his’ part, this Board could’ not 
-. reform’ the contract which had been made thereby, since it'is ‘eqnally 
es well: settled that. the reformation . of. contracts is” a » judicial rather 
< ute an administrative function? ane 


‘Therefore, pursuant to the. ‘authority: alepeted to ‘the Bourd! of 
: Contract Appeals by’ the Secretary of the Interior: (sec. 24, Order No, 


t 2509, aS. amended ; ‘19 F.. R 9428), the’ ‘decision. of. ‘the: mci 


= officer, Tej jecting the claim of the appellant, is afiirmed. ' 

| - ‘Trmoone A. Haas, o harman. 7 
“Tuomas C. ‘Barcurror, M ember. 
Win Sracze, Mu ember. 


oot Sea 56. Antari Gan J aaeprudence: Title “Waiver, 3, ‘section 2 “ D 102,. 
$8 See 18°Comp: Gen: 114, £16-(1988) and judicial decisions: here: cited. 
“s8 See 15.Comp. -Gen.: 240. (1935)., and judicial: ‘decisions ‘there cited. See nae ae Hi ime : 
EHlectrie Company, BCA No, 250, ‘Division No. :3, August 16,-1943, 1 cer 306 ; John: Miles 
oe Ine., ‘BCA® No: 304; ‘Division: No. 2). September: 28; 1948, 1 CCE 697... ea 
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- | | WEYERHAEUSER ‘TIMBER COMPANY 
ponin Decided August 11, 1955 


- Withdrawals rare Roeeacne: Power. Sites Withdrawals aan Reserva- : ie 


. tions: Revocations i 


ok power: site withdrawal made ae the, President in 4917 _porduant to cihe.. 
. authority contained: in section 1, of: the act of June 25. 1910, can now be 
-“yeyoked by» the President (or the Secretary of the Interior under a dele- | 
- . gation of authority from the President) under the. authority of. that 
as “act, despite the: Sateryemne DUSSARS of ‘the Federal Water. Power Act: of 

_, June. 10, 1920.. pre. ia “Pee... tad - 


Withdrawals and Reservations: Power Sites—Public Sales: uk rpldoationa? 


| Where: it appears from. the records of the Department that land ‘enibraced . 
» .jn-a:power site withdrawal created by the President under the'act of June 25, 

1910, may have been erroneously withdrawn or is without value for power site 

_' purposes; and. an. application for: the public sale of such land is. filed, a field — 
examination of the, land will be or dered to determine if such is. the. case, 

. and, if so, consideration will be given to a revocation of the withdrawal so. 
.. as to open the lands for disposal :at. public. sale. If the land is determined 
‘to. be: valuable for.a power .site, the. applicant can ‘seek to have the land 
restored for disposition pursuant to.section 24 ofthe De Water Power 
Act, aie to the conditions therein stated. Ly 


“APPEAL. FROM THE BUREAU: OF LAND. MANAGEMENT 


| The Weyerhaeuser. Timber Company has appealed to. the Secretary 

-. of the Interior from-a decision of the Lands .Officer,: Bureau of Land 
Management, dated: October 18, 1954, which. affirmed a decision of the 
manager of the land office at Portland, Oregon, dated March 30, 1954, 
re] jecting the* company s application. for the public sale of certain . 
Jand in sec. 19, T.12.S., R. 4 E., W. M., , Oregon, for the reason. that 
the land applied for, except ior. 1,18. inoluded | in Power Site With- 
drawal No. 664 and, therefore, 1 is not subject: to disposal under the 
public sale law. ... 

The Lands Officer’ s decision sited that ie Tortie of the Depart- | 
ment showed that. the land applied for, except lot 1, together with — 
other lands in sections. 14, 15, 17, 18, 22, 23, and 24, In. the same 
township, as well as many other tracts in cehee towziships totaling | 
4,783 acres, were withdrawn by Executive order dated December 12, . 


1917, creating Power Site. Reserve No. 664, Willamette River Basin, — | 


Oregon, and promulgated by the General Land Office Order No. . 


746007 “HR” dated December 26,. 1917... The decision then stated that — 


the manager’s rejection of the ere as to. the lands in conflict 
with Power Site Reserve No. 664 was perfectly proper and in accord-— 
ance with the regulations, 43 CFR 103.2 and 108. 3 ee FB. R. 8894). 


621. D. No. 8 
--858572—55——_1 


a 142)... oe oe 
a Soetion L of ‘the ate “of. wa une: 525, 1910, ee that: ‘Hie: 1o-Precident : 
. -may temporarily withdraw from settlement, location, sale, or: ‘entry 
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: “The appellant contends that, contrary ta the conclusion of the fase’ : ads 

Officer that this case is’ “governed. by 43 CER 103.2 and 108.3, itis 

a. apparent. from a comparison, of the relevent dates set forth j in 48. CFR. ae 

108.1 (June 10, 1920) and the date of the withdrawal order i in ‘question Be. Ge 
'\ anid’ described in ‘the decision: (December ’ 12, 1917), that the instant 


ease is not governed by the cited portions of the Code of Federal Reg- fae 


ulations. - ‘Appellant urges that the instant. case’ is. ‘governed’ by. the #2070 _ 
act ‘of June 2, 1910, as ; amended (43 ] v: S. GC. 1952 ed., Secs, wat aa ae 


ss any: of- the-public. lands of. the: United Sie and “‘réserve. them: for 2 
_“-water-power sites, irrigation, etc., and that such. withdrawals or-reser- -° ~ 


vations’ shall : remain. in | force until | revoked: 1s him or e bya an’ | act of 


| Congress. - : 
Section 24 L of the’ act t of Tu une °'10, , 1920 (pursuant to which 43 3 OFR “* 


ea oo any onde: of ‘the United: States: inelided - in’ any: proposed peolect 7 
under: the. pr ovisions: of this Act’ shall: from thie date of filing: of: application: ther e-. 
for be reserved. from entry, location; or ‘other- disposal under the ‘laws:of..the 
ee States until otherwise ‘directed : by:: the- ‘commission | or’ “by. Congress, 


i amet _ Whenever the commission shall determine that the. value of any lands 


of the United: States so applied’ for, or heretofore. or. ‘hereafter: reserved or classi- 
fied as power. Sites,. will not be injured or. destroyed for the ‘purposes: of power | 
development ‘Dy location, entry, or sélection ‘under- ‘the ‘public-land laws, the — 
Secretary of the Interior, ‘upon ‘notice of such determination, ‘shall declare such 


~ lands: open, to location, -entry,: or: selection, ‘subject to! and! with: ‘a reservation. of. 
the. right of: the United. States or. its permittees: or. licensees to: enter. upon; occupy; 7 
and. use any part. or. all of said lands. necessary, in the judgment of the commis- — 
sion, ‘for. the purposes: of this ‘Act, which. right shall: ‘be. expressly. reserved’ in 
every’ ‘patent issued. for such lands ; and no claim or right to" compensation shall - : 
~ aecrue from the. oceupation or use. 2 Of any of said lands for's said H purposes: an ae tak 


| pies: supplied. Te i eee tuners | ad : oe a 7 
Thus, since the sacifie sands “heretofore or “hereafiei” were’ ikea in : 


2 pation’ 94 of the act of June 10, 1920, as of the date of its ‘enactment, _ . | 


it would ; seem. apparent’ that all withdrawals for. power. site” purposes _ : 


were on that date brought. within the purview, of the act regardless of . 


~~ the date upon: which m they. were > made. ee Bi: a. Schneider, Wigeore: ee 


ee (March 30, 1948). | 
In this. penne tion the. Depattment ‘early: 3 jesied instructions that 


‘applications: for. lands: within ‘a. ‘power site reserve must be rejected 


but that the applicants should be informed that’ they: could apply f for em 
a a , restoration of the lands under section ad of the 1920 act# - ee 


a. See Commissioner's Instructions, Circular. No: 729; aq L. D. 595. Govember 4 20, 3920) 
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a “The appellant, ieee contends that’ where a ‘power site reserve 
was created under the 1910 act, the land’ reserved can be restored to 


a entry or other forms: of disposal through | a. revocation of. the with- 
drawal pursuant to the 1910 act. The appellant cites 33 Op. Atty. 


~ Gen. 84 (1921) in support of its contention. 
The history of this opinion of the Attorney General ; is as follows: 


~ Pur suant to the act of June 9, 1916 (89 Stat. 218), some 2,300 000 . : 
acres of land in California. aa Oregon, which had been: ‘granted to 


the Oregon & California Railroad Company, were revested in ‘the 
United States. Of this total acreage some 112,000 ‘acres. had been 
classified as power site lands and had. been reserved as such. by the 


- ‘President under the act of June 25, 1910. ‘On August 4, 1921, the — 


Secretary of the Interior addressed a letter to the ‘Attorney General 
in which he stated that according to the provisions of the act of J une 9, 
| 1916, the sum of $100,000 had. been appropriated for the purposes of 
classification of the lands; that the Geological Survey undertook to 
deal with the power sites; that an appropriation of only $6,000 was 
made for that. purpose, not even sufficient for. a “preliminary recon- 


naissance” ; and that “In view, , however, of the necessity. of conserving a 


Section 2 fof the 1916 act | ; ‘that any of said lands, after classification, 
may be reclassified, if, because ofa change of. conditions or other rea- 
sons, such action is required t to denote properly the true character and - 
class of such lands,’ it. was deemed advisable to. not await the possibil- 
ity of appropriation of a sum adequate | to the. purpose, but to proceed’ 
upon such information ag was obtainable. under. the situation then 
existing.” The letter. further. stated that it was. the. desire of the - 
Department of the Interior to exchange for lands in private ownership | 
Jands formerly embraced within the grant to the Oregon’ and Cali- 
fornia Railroad Company in pursuance of the act of May 31, 1918 
(40 Stat. 593), which authorized.the Secretary of the Interior to ae | 

such exchanges, and that: inasmuch as the power designations inter-. 


fered with the proposed exchanges, a reexamination of the lands thus. : 
classified * was ordered at the expense of the proponents to the end that. 


if such examination disclosed that. the chief’ value of the lands was. : 
found to bein the timber thereon, the revocation of the withdrawal of 
such land would be recommended to the President. This program was 


- completed with the result that a-large part of the lands formerly — 


designated for power site purposes was held to be chiefly valuable for 
— the timber thereon and a recommendation for the restoration of such 
land was-sent to the President. No action was taken on the matter 
by the President, who returned the recommendation to the Secretary. : 
of the Interior; Be in:‘turn sent it to the Federal Power Commission, | 
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i ak which Lind come. jin ecstatic t in the: neyrtine odes thé: ack: of Ju une , - 
2 elie 1920. ‘As a result of this ‘reference, the. Chief. ‘Counsel: for the. 2 
ce ae Federal Power. Commission. held, on December 9, 1920, that: the prose: 
ee visions of section 24 of the 1920 act, supra,’ “must be regarded : as. exclu- sy 
sive, ‘and, therefore, as. depriving the President. of any- authority tO. 


ae “ 7 restore: ‘auch: lands to the. public. domain for disposition, free from 
oe the | power ; reservation.” ee re 
| After ‘stating ‘these facts. the Secretary of the Tottiok eqquosted the ane 


a : vee of the Attorney. General’ on, three’ questions: first, whether. the = : a 
| ‘Secretary. of the Interior had the. authority. to reclassify : as timber or 


| : a agricultural land: under the. 1916 act. land. which had been. erroneously | 
Classified as .power_ site lands; second, if ‘such. authority - existed, 


2 Qo whether the. President had authority - to réstore to the. public. domain — ae 


-— free, from power reservation such. reclassified. lands if, withdrawn ag 


| power site reserves by Executive order under the act, of June 25; ‘1910; : 
and, finally, ‘whether. the inclusion of lands. in a proposed. proj ject. 
under the provisions of the Federal Water Power Act, or the reserva-_ 


tion Or classification, of. jands as. power sites, acted ‘to. prevent the ae 


“Bee, 


value and had been | mistakenly ‘included i in a power: project or er- pe: ‘ 


- roneously reserved or classified as power sites. | 

_.. In his opinion dated September 9, 1991, the Attorney General stated 

that. the President. was expressly ‘oranted authority in the act of 

June 25, 1910, to revoke power site withdrawals made by him under 

ies that act, and. that he still had that authority unless its retention was 
inconsistent. with the provisions of section 24 of the Federal Water 
Power Act. He. then stated: 9° . 7 : 


* * * The first two sentences Of section 4 ippagently deal: with water- 
power sites automatically withdrawn from entry and disposal by the mere filing 
of an application for water-power, privileges ; ;. and: such power sites are to: pe 
‘reserved from: disposal under other. laws “until otherwise directed by the com-. 
“mission or DY: Congress.’ ” As. to -all: other power-site- reservations : the only 
‘authority given: to. the: commission is to: make ‘findings: which will: “result in 
authorizing: the: ‘disposal of: the lands. subject. to: their. future. possible: use’ for 
water-power. purposes upon. making compensation. for. improvements; ete... | 

‘Itis ‘clear, therefore, that the Federal Power Commission is not given authority 


~ -Sphiotly to abolish waterpower reservations. made by the President. ‘It is also. 


‘Clear that in: respect to the final disposition of ‘water-power Sites. withdrawn: by 


: : the. President, and not yet. subject: ‘to: any application for. -water- -power. privileges, ae oe 
no provision. whatever is made. by. the Water Power Act: Th other words, this Act : | 
7 does not. cover the whole subject: Or: provide a. complete system of law displacing aos 


ee others, Iam therefore led to the conclusion that there is ne legal inconsist- Meee 


_ eney between this Act and the provision. of the Act of 1910 which ‘expressly | 


authorizes the Pr esident: to revoke water-sité withdrawals;. or with:the-proyvision — : ; | 


: An Re Act. of 1916. oxphessly. authorising, the ecraay to. vray the unsold : 
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lands formerly comprised in the grant to the “Oregon & California Railroad 
‘Company. | : - 
| Thus, the one General; in holding that the Pisadent ied the : 
power to revoke the power site withdrawals made under the 1910 act, 7 
determined, in effect, that there were two alternative methods whereby - 


_. lands in power site withdrawals could be restored to disposition, i. e., 


either by revocation of the withdrawal under the act of June 25, 1910,” 
or upon.a. determination oy the Federal. Power Commission. under 


ns ‘section 24 of. the 1920 act. 


The Attorney General’s opinion pointed up the fact that’ in cases. 
where lands have been temporarily withdrawn as power sites, such as 
‘the Oregon and California lands after passage of the act of June 9, 
1916, with full knowledge of fact that in many of those cases, Geen - 
of only a, preliminary examination, portions of the land reserved would 
not have value for power site purposes, no useful purpose would be 
accomplished by retaining such lands in a reserve or disposing of them 
with the encumbrance of the power site reservation contained in section 
24 of the act of June 10, 1920. Obviously, if lands have no value as 
power sites there is no reason. to impose a. power. site reservation upon 
| them. . ‘This was pointed. out shortly -after the Attorney General’s 
opinion in a letter dated J uly 13, 1922, from First Assistant cae) 

Finney to Representative Sinnott, which stated: | 

-- You are further advised that. if Mrs. Flynn so. desires, she could file an apples: 

tion for restoration of said lands either unconditionally or under Section 24 of the 

Federal Water Power: Act. An unconditional application should ‘Set, forth such 
facts as would tend to show that the land is of no value for.the purpose of power 

development... An application under the said Section 24, should set forth such 
facts as would show that the land would not be injured or destroyed for the pur- 
pose: of power: ‘development if opened to entry or: other ECebosuon subject wo ane 
terms and conditions of said Sec. 24.2 6 © > >): 

Subsequent to the. opinion of the ice Genet no areas of 
former Oregon and California grant lands ae ee by the Presi-. 
dent in 1917 and 1918 and classified as chiefly valuable for power site 
- purposes, were reclassified by the Secretary as not valuable for those 
_ purposes: and referred to the President who in turn revoked the with- 


drawals. The practice of revoking, under the authority of the 1910 ae 


act, power site withdrawals made under that act has continued up to 

the present time. In more recent years, such revocations have been 

made by the Secretary of the Interior pursuant to general auery 
delegated to him by the President. : i 





; 3 Executive Order No. 9146 of April 24, 1942: (7. Fr. R.. 3067), gupeiséded: by. sxeentive ; 
~ Order No. 9837. of April 24, 1948 (8 F. R.. 5516), which in turn has been erp by 
Executive. Order No. 10855. of May 26, 1952 (17 F. R. 4831). a _ Lr 
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“Th regard to’ die inde: roled | in tag eppeal, viz, NW y, NEY, | : ae 


| “we EYNWY,, and lots 1 and 2 of. section 19, T. 12 S. RA BE. 5 


- W. M., and other land, a memorandum from the Director of Geological e : : | | . 
Survey to the ‘Secretary dated November 12, 1917, stated. as follows: - ous 


& report by. an engineer of the Survey on the waterpower possibilities of ‘Willa- aa 


‘patie: River, Oregon, indicates. that Willamette. River and certain tributaries © 


a | possess. valuable power ‘possibilities, “Owing to insufficient funds, a detailed field 2 


_ examination of the Willamette River Basin has been found impossible and the a 
| ‘inclusion of a portion of the public. lands in a power-site. withdrawal maust. be" - 


considered as temporary until‘a field exainination can be made... The. areas’ of 


the Oregon-California. Railroad grant lands which. are believed. to.be affected | by oe 
7 possible power. developments have been included in a separate withdrawal. ) 


" ‘This memorandum accompanied the. proposed. withdrawal of lands to 

_. form Power Site Reserve No. C640 24, f. 9% © f | 
Another memorandum dated November 18, 1917, from the Director, aoa 

a asa Survey, to the Secretary stated: | a 

: The attached order. of withdrawal includes. lands along Santiain River, Oregon, 


which. are ‘believed ‘to possess: valuable ‘power. possibilities: - AS report: by. an engi- 
heer. of the Survey indicates that: the river in this: locality. fiows in. a narrow | 


gorge, and that a feasible dam. site exists in Sec. 19, T.12 8. R. 4. If feasible a 


storage basins can’ be found near the headwaters, no “doubt ‘the: section. of. the 


river affected by the lands withdrawn. will prove valuable: for: purposes of: ct 7 eae 


| development. ~The tracts’ are, ‘therefore, Tecommended’ €Or withdrawal. 


: The a accompanying withdrawal vith this memorandum, designated : as. 


a --Power-Site nace No. or “was Bae: ee by Mie. Proaident. 0 on: eae ee 
soe 12,1917." 8 a ee 

- " Subsequently, on 1 May 23, 4991, cee 3 through 1 14, ot Section ‘19, T. a a 

eS 49, S., R. 4 E., , along with ‘other: Tands located i in. séctions 9—15, and’. a 
eS 1794, incluéive: ‘were patented t to the Northern Pacific Railroad. Com-. ; 


“pany. The patent does not contain. any power site reservation, and, 
so far as the records of the Department: disclose; no application fora 
_ proposed. power, eo aes has ever ‘been. filed for. lands, located mn 
| sae 19: - nace aay 
(. 43 Ina letter dated October 12, 1999, +3 ihe Pride fe Arananniine pro- 
a ol: Restoration Order No. 434, the Secretary: of the Interior. stated 
that certain lands in Oregon had been withdrawn in a number of power 
site reserves, including No:.664, that some 2,717 acres of land included 
in the proposed restoration order had passed to. patent, and that the 


oe balance of the lands in the order had been withdrawn on the basis of | | 


| : information. indicating that they were crossed by a transmission. line, 
_. but that a survey showed they were not. so affected. ‘He therefore 
| recommended: that the restoration order be approved. ~The order * was: 


- ‘approved on the same date. . This order restored lots 8.and 4 of section. 


' 19. as well as —- of sections 14, 15; ale 18,. 28. and. 2A. : te a? 


ei aoe “ “1 SLGARSON CONSTRUCTION CO: ee eee ;  3iT 
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From: this information it is parhadé poskible to: coindhuide that the 

. land involved 18° valueless’ for power site purposes, a as the appellant - . 


company contends, or that the dam site in section 19 mentioned inthe 


» Director of. the Geological Survey’s memorandum of November 15, — 
«$917; has proved to be ‘infeasible. However, the true situation can be. 
“detérmined only by -an actual field examination. “Accordingly, an 
‘examination should be made by the Geological Survey, in cooperation 
with the Federal Power Commission, to determine if the lands applied — 
for do have any power site possibilities. If itis determined that they : 
do not have power site possibilities, then this Department will give | 
consideration to a revocation of the power site withdrawal so for, as 3 the 
lands applied. for are affected. : 
_ However, in the event it is determined alors a field silahination or | 
the lands applied for are chiefly valuable for power site purposes, then — 
the appellant may proceed without prejudice through the Federal: 


Power Commission i in accordance with section. 24 of the ach of J une » 


10, 1920. 
a Therefore, susan to the ene delegated: és 3 Bolicitot: 7 
_ the Secretary of the Interior: (sec. 23, Order No. 2509, as revised; 17 
F. R. 67 94), the decision of the and: Officer, Bureatn of Land Man: 
agement, is reversed and the case is remanded to the Bureau for ee: 
| action in accordance with this decision. : oe 


| “Epictien’ T. ‘Rune 
Deputy § Solicitor, 


| APPEAL OF CARSON CONSTRUCTION COMPANY. 
| TBCA-12 ml a | Decided August 19, 1955 


7 Contracts: Changes—Contracts: Changed Conineue 


The specifications under a contract for the construction of. ‘a timber dam: ata 
lump sum price required the contractor to make his own investigation. of the 


site; warned the contractor that subsurface information shown on the plans _ 


: was not guaranteed ; and stipulated that hitches be cut to solid bedrock. 


Nevertheless, the contractor is entitled to recover on his elaim for additional . 


compensation for labor. and materials in constructing’ the dam, when the 
excavation required to reach bedrock was greater than indicated in a.table — 
of test pit results included in-the plans, and the dam itself, which: was de- 
_ Signed on. the basis of this information, had to. be considerably | redesigned, - 
As the.contract also included the “changes” and the “changed conditions” 
articles of the. standard. form of Government construction contract, the 
specifications must be read in the light of these provisions, so that the con- 
. tract will. be construed as a whole, and effect. given to all of its provisions, 
As a general proposition, however, it must not be assumed that test pit 
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| “pesnlts which: are not: guaratiteed constitute in. theinselvas a definite repre- . a : 
sentation. of fact. on, \,. which, a - contractor ay p elwa se a as if. they: ‘were me 4 


| a warranties. | Oe Ga 
ee "Contracts: Interpretation — . Hehe os : , eke ne : a oe we ao 7 = ee i Pee a ae ae 
: Although: such varying terms as “Solid: ‘bedrocis,’ ee “solid. fiok: 39 or “pedrock” | 


were: employed. in. the plans. and. specifications, the contractor. was not uns 


ee ‘reasonable. in. regarding all these terms. As. Synonymous, . The. term. “solid a 
_. rock’? is only a synonym for. “bedrock, ”-and the term: “solid bedrock” could rae 
i be regarded by. the contractor as. mere tautology. : 
Contracts: Damages: ‘Unliquidated Damages 


—. To the extent that the Government may have. withheld dean the éolitractor 
| information concerning ‘subsurface conditions, such conduct could only. form 
the pasis of a: claim for’ ‘unliquidated: damages: which the Board lacks 
- Turisdiction to consider. | ce ieee Peake ee ee 


“BOARD oF CONTRACT APPEALS, 


“On: Pobeaaiy 26, 1954, ‘the ‘Catson’ Cas icces eee cof 7 


| : fie. Montana, appealed the decision: of. the contracting officer i Me's 
the form: of a letter dated January 29, 1954, denying its claim for 


additional compensation in the amount. of $6,120 for performance. or 


fees Contract No..14-04-001-71, Project. No. Aad: 50-A-16, Alaska. oe we > 


Works, Office of Territories. : a 7 
~The’ contract, which was dated March 30, 1953) phovided th ie the: con- 3 

| struction at Gondor. Alaska, of water’ system: improvements consist-. 2 : = 

ing of a wood timber ‘dam, separate. spillway, supply = distribution," oe 
io 3 lines. and chlorinating and pressure reducing station. tos 
The ¢laim in this proceeding arose in connection with: the construc ae 
3 con of the. timber dam, Item 1. of the. contract, for which the unit price 
bid was $46,000. The claim, which. is. ‘set, forth. in the contractor’s. 


__ letters of October 80, 1953, and January 12, 1954, is for additional 26 - ; 
~~ ¢ubic yards of hand excavation | in very: difficult catered and location, oF 


cl 6 cubic yards of concrete and forms, 2,900 board feet of 3’’ x 6’” T&G 7 


treated decking, 2,232, board: feet oF 19/" x AZ treated timbers, plus. 
an allowance aor, r overhead Profit and bond, malcing. the claimed. ae 
of $6,120. 2 | 
In a Menomnduin dated ‘April 14, 1954, ftom: the Ditector 6 the 
Office of Territories to the anaes of the Interior, the nature of the 
dam 1 is described aS follows: | 


‘The dam.is a wooden: structure erected: on: » bedrock. i in’ “the. bed of. a sstedamn: at ee 


ane approximate: right’ angle to the banks of" the stream, for the: purpose. of. im--— 


t 2 pounding the water of: the. stream: as 2 municipal supply for: the: Town of Cordova. — ie 


The downstream extr emity. of the dam rises 24: feet above bedrock at right angles — 
to the stream bed. The.top of this. extremity is. referred: to as-the crest and the 


| bottom where it-touches the stream bed, as. tlie: heél..: The opposite extremity : 
| which comes: to the level: of bedrock, : is: referred to as | the toe: ied the dam. ae | 
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foundation consists of square concr ete pedestals get at 5-foot taterdais in n pockets 


of. rock ofa a minimum aceDee of a be inches. ‘The. = pedestals are Nea aka Led as foot- oa 


hitches. ‘Imbedded - in the’ center of Baeli concrete ‘footing and extending upward 


from itis a heavy. metal. anchor strap. The superstructure begins with square 
posts 12 inches by 12 inches placed on top. of the footings and bolted. securely to 
the anchor straps. These posts are set in straight rows, one behind the other, 
at intervals of from 414 to 7 feet from toe to heel, with appropriate braces, each 
in the form of a Greek cross. Each row is referred to as a bent. Each bent is 
topped by a 12-inch by 12-inch beam referred to as.a cap. The caps are connected 


by lighter beams referred. to as stringers. On. the stringers is a sheathing of 


tongue and groove lumber referred to as the deck. . The deck is like a floor, except 
that it is tilted at an angle of 30 degrees. It is sealed to solid bedrock by mortar 
yeferred to.as grout. The water is prevented from continuing its uninterrupted 


- flow as it comes in contact with the deck and thus collects in a basin behind the 
_ dam until the elevation of the impounded water permits it to spill over the spill- 
way, located approximately 575 feet southeast of the center of the axis of the dam. | 


In the next paragraph of the same memorandum. i 1s ‘described the 


: preparatory work which was done in connection with the construction 7 
of the dam, and its notation on the plans as follows : | 


In pr eparation for the work of designing the dam, an engineer lid: had con- 
tracted to prepare the Plans and Specifications, dug three rows of 15-test pits 
each, at intervals of 10 feet along the axis of the dam. The first row, designated 


on Sheet 1 of the Plans as A, was located approximately 20 feet downstream i 
from the heel of the dam. The second, designated as B, was 20 feet upstream _— 


and approximately at the axis and heel of the dam, and the third, designated as 


©, 10 feet farther upstream in the direction of the toe. Sheet 1 of the Plans bears 


a sketch showing the location of the test pits in the upper right- -hand corner. In 


- the upper left, is a Tabulation of Test Pit Results which shows thé elevation in 


inches below the surface, varying from 0 to 50 inches, at which bedrock was ; 
encountered. A note under this. table states: | - 

“Overburden consists of 6 inches to 8 inches of moss and tundra, then | a 
Jayer of humus and weathered rock debris. of varying thickness. Measure- 

' ments given in the table are depth from ground surface to bedrock at test pit.” 
The General Instruction to bidders attached to the contract con- 
tained the usual provision that each bidder was to visit the site of the 
proposed work and make any necessary tests or investigations to ac- 
quaint himself fully ‘ ‘with surface, sub- surface, and all other. condi- 


_ tions relating to construction * * *.” However, ‘the contract also 


included the standard “Changes” aud “Changed conditions” clauses 
(articles 8 and 4), providing, respectively, for equitable adjustment of 
the amount due under the contract in case changes were made by. the 
contracting officer, and for an adjustment in costs should the contractor 


or the Government discover during the progress of the work “sub-_ 
surface and/or latent. conditions at the site materially. differing from. 


those shown on n the drawings or indicated : in the specifications, or un- 
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B know eotiditions eh an aged nature differing tiaterially from those | 
or dinarily encountered and generally recognized as inhering in work. 
of the character provided for in the plans and specifications peers 
The specifications also contained a number of. provisions. which are 
ean to a‘consideration of the oe or are cence to be: relevant 
BY: ‘one-or the’ other:of the parties. ‘ aa es oe 
~ Paragraph 4 of the General Stipulations (GS-4) evga?” 
The subsurface information shown. on the plans is £05 the. sera information . 
of the: bidders: and is not..guaranteed. Los Pe See, ee 
Paragraph 7 of the General Stipulations’ (GS-2) defines the wean ) 
“Solid Rock” or: “Rock Excavation” as including ‘ ‘all rock in ledge | 
‘formation that cannot be removed except by drilling and blasting: and © 
all boulders containing morethan one-half (14) cubic-yard.” 9° 


mote Paragraph 2 of the section of the spécifications entitled “Dam Struc: on 3 
_ trea and Arid eresenpat Oo) bee es 


ieee 


“structure toe wall and toe seal shall: be: to the limits shown and. shall be hyd : 


ae "plished preferably by. moiling but light plugging: and blasting will be permitted : 


as required. No extra payment. will be made for excavating hitches. -beyond the. | 


< limits shown and the’ Contractor will be required to. fill excavation beyond. the 


ee, limits with Class 2: ‘concrete at no cost to the Government. “Al hitches shall be oe 


ne cut to solid bedrock with no fractured OE shattered material left in the hitches, 7 - 


_ Paragraph. 7 of. the same e section ADS )s entitled “Basis. 0 of of Pay 7 


| ment, a provides: : 


The unit to be paid for) ‘ander this Sociol shall be: the: orcpisied installation 


| Of the dam structure and all appurtenances, including the outlet. pipe to.the point — - 


where it leaves the insulating box, in accordance. with the plans and specifications. 


7 : The completed unit constructed and accepted shall be. paid for at the lump sum | 
price stated | in the contract, which price and payment shall. constitute. full 


compensation for furnishing all the. materials, labor, tools, equipment, and 
_ incidentals’ necessary to complete the installation in. accord with the plans 
and specifications, 7 ae ee,  s | | 
The plans for the dau atid ined scractunes: ‘included’ Six. an ) 
- The relevance of sheet 1, which showed the test pit data, has already — 
been explained in the Director’ S memorandum of April 14, 1954. Sheet’ 
3 of the plans showed various sketches of the dam at both upstream 

and. downstream elevations, the decking of the dam, and a typical bent 


~. section. Sheets 4and 5 of the plans variously indicated a requirement 


of a 12-inch minimum excavation in “sold bedrock, 2 or “solid: rock,’ 22 
or “bedrock. 29 


_On the sketclies of the dam: at A ctiase: and Here elevation, aes 


the engineer who supervised the construction of the dam plotted 


fluctuating. blue and red lines which show the variations between the — 


planned and “as- built” dam installations. J The sketch of the “Down- 435 
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= stream ievation which. j 1s at the bottom of sheet, E ous Se 
- between: the designer’ S findings | of depth to bedrock and the depth to: 
solid, bedrock as revealed in the construction of the dam at its heel, 
The sketch of the upstream elevation, which is at the top of sheet 3, 

- shows the variation between the designer” s findings of depth to bedrock 
and the actual depth to solid. bedrock encountered in the constr nection, 
‘of the dam at its toe. eee 7 | 
~ These variations, which are eS comderl are. nthe eer of ine con-: - 
_ tractor’s claim. Additional concrete and form material were required: 
in the main toe wall structure, located at the center and toe of the: 
dam structure in the stream bed from bents 11 to 17. To meet the 
requirement of 12-inch minimum hitches in. solid bedrock, additional : 
depth and width in the excavation were required because of the shale 
and fractured formation of the rock first encountered, and the replace- 
- ment of some of the rock with concrete. Moreover, the greater depth. 
at which solid bedrock was encountered at the toe of the dam made it, 
necessary to extend the deck of the dam at. the toe to: provide an 


| adequate face for. sealing ‘the toe with grout. Extra decking was 


constructed between bents 1 and. 11, and additional timber was also. 
needed for caps, and for stringers sich served as framing for the deck. 

The contractor explained the theory of his claim in his letter of 
January 12, 1954.. The contractor conceded that under paragraph 
| DS-2 of the specifications he could not claim extra compensation for. 
~ excavation of rock beyond the limits shown for hitches for the. dam: 
structure toe wall and toe seal. But, the. contractor. explained, the 
claim was based “on conditions other than that contemplated or shown 


inthe plans in that the excavation required to reach the rock was more 


than shown on the plans and over and above what our bid called for.” 
In other words, the contractor was asserting a claim based on article 4 
of the contract, which made provision for adj ustment i in case unknown 
conditions were encountered at the site. 

In rejecting the claim in his decision. of J anuary 29, 1954, the con- 
tracting officer took the position. that since the specifications and plans | 
required the hitches to be cut in solid. bedrock; were entirely silent — 
concerning the amount, classification or depth of the overburden, and’ 
required all the work for the. installation of the dam to be performed. 
at the lump sum price of 2 000, no additional compensation could | 
be allowed. | st 

‘The position of the Goce was more e elaborately sated in the 
Director's memorandum of. April 14, 1954. He conceded that the 
measurements given in the test pit. table of data on sheet 1 of the 
plans were intended to be, “a statement of fact” but he called attention 
‘to ees GS-4 of the specifications which. stated that the sub- — 
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ell bah surface information chown on n the line was J not guaranteed. He io | 





: | gave t thiree'reasoris which, to his mind, madeit- apparent that, the plans he 
- were not intended to infor a contractor of the depth to which. it would. 7 


e . be 1 necessary to excavate for each individual footing, as. follows: “ee 


a oe "First, the footings were not placed in the exact location of the test pits; eecand. ey 
_ the footings were placed: at much more frequent intervals than,the test pits. were 
.- dug and third, the footings were ‘set at least 12 inches in solid bedrock. o.% careful 8 

. reading of the table of Test Pit Results indicates variations of as much ‘as. 19, a 


28, and 83 inches to bedrock at. 10- foot intervals. This suggests that the rock | oi. 


7 which underlay the damsite-did: not extend in a flat. Sheet or even in a. sloping 
shelf, but that it was full of numerous abrupt pockets of overburden. This” 


| broken condition. seems to suggest also that the bedrock encountered ‘might, be . 
e. likely to fracture in its upper Jayers. ‘Since the footings . “were to be. set. in ‘12° 


o inches of solid bedrock, prospective contractors were thus informed that éxcava- 


os | tion 12 inches below the surface of solid bedrock was required for each footing. 


~The Director proceeded. to call attention also to the provision of ie “at 


| : | Instructions to Bidders that required each bidder to visit the site and a 
acquaint himself with subsurface conditions, and to paragraph DPS-2,0 6: 


eed describing the nature of the necessary rock excavation to provide: the ao 


: “ie required hitches. “This is a specific indication,” he explained, “that ° a ae 
the hitches must be excavated 3 in solid bedrock, whereas the test. pits ee 
previously described. were carried only to the beginning of bedrock: 


No information was given at any time as to the character of the bed- roe 


rock revealed by the test pits. ‘Indeed no such information could be’ 


i given since only actual excavation could reveal whether this rock — i 
ss would fracture and thus require removal, or remain solid? = 
~ Finally, the Director, like the contracting officer, emphasized. para- fo, 


. graph DS—7 of the specifications which provided a lump sum. payment — 


= : | for the dam. . All these provisions of the specifications. ruled out, to his 


oe mind, ‘the application. of article ITV of the contract, ‘deulitier with — | 


. changed conditions. He calculated that an engineer’s estimate of the 
. cost of the extra. labor and material, to reach the greater depth at which: — 
-. .golid one was found, would amount. to aa 088. 86. But he oe. 


a, concluded : 


An additional ‘spe of about. $3, 100. on- Q contract’ item of $46, 000 is. ; Tess than - : 


. : a seven. per cent. of the contract. price. ‘When such cost oceurs because of depths : | 
to solid bedrock in excess. ‘of the depths to bedrock shown on the plans. but not 


oy described therein as solid bedrock or even guatanteed to.constitute bedrock in 
every. instance, it seems ‘necessary to conclude that such difference. is not of 


: sufficient substance to constitute a material difference between subsurface condi- r, 


nai tions of the site as shown in the drawings and as encountered in. the progress of | 
ae the work. which will require an increase in the contract. price. under Article 4 of 


< the eontract. 


‘The contractor commented. 0 on the Director’ S. inemoranduni of Api ee 


- 14, 1954, dn a letter to the Department. dated October 12, 1954, fy in 


gi4y oo SS CARSON CONSTRUCTION CO... 317 
oo | August 19, 1955 | aa 7 


: ich ie pointed out what he regarded as some of the contradictions 


in his argument,’ namely : If the test pits “were made for design pur- — 


poses only, then the test pits were not necessary and should never — 
have been. included i in the plans for any purpose, as the design could 
have been made up without the use of the test pits.” If the measure- | 
ments given in the table of test pit results were statements of fact, 
the provision in the specifications stating that the subsurface een 
tion was not guaranteed amounted to saying “here are the facts, but 
you can’t depend on them.” If only actual excavation could reveal 
whether the subsurface rock would fracture and thus require’ removal, 

what. point. was there in the provision requiring bidders to visit the 


_ site and acquaint themselves with the nature of the subsurface condi- - 


tions to be found there? Finally, if the ‘provision for Jump sum pay- 
ment barred any extra compensation, what point was there in includ- 
ing the “changed conditions” article in the contract ? | 

On June 7, 1955, two members of the Board, Messrs. William Seagle 
| and Thomas. C. ‘Batchelor, held a. hearing in the case at Juneau, 


_. Alaska. The contractor was represented. at. the hearing by Wayne. 


GC. Booth, of the law firm of Wright, Booth and: Beresford, Seattle, — 
; Washington, and the Government by N. Baxter. Jenkins, Attorney- | 
Advisor, Alaska Public Works, Juneau, Alaska. The contractor testi- 

fied in his own behalf at the hearing, and John B. Hudert, 


Construction. Engineer, Alaska Public ‘Works,. testified i in behalf of = | 


the Government. Counsel for the contractor has also filed a post- | 
- hearing brief in the case. 7 
At the hearing, as. well as in his. post- hearing brief, counsel for the | 


=. contractor. advanced in the altérnative two legal theories j in support ce 
| of its claim. . One theory was that the contractor was entitled to re- _ 
cover because the Government had made a definite representation in 


the plans concerning the depth to bedrock which: was untrue, although 
there may have been no intention to misrepresent and that the con- 
tractor was entitled to rely on this representation. This theory pre- 


a sumably rests on the “changes” clause. (article 83 of the contract), 
- although it.is not specifically mentioned. in this connection. The 


other theory. was that the contractor was entitled to recover because _ 
. he had encountered changed conditions within the meaning of article — 


4 of the contract, not anticipated by the. designing engineer, which | | 


2 required the ‘footings to be set at an increased ‘depth and at different | | 
a locations, and led to.the redesign. of the structure of the dam ‘itself, 


~Counsel for the Government. has. filed no post-hearing brief but: its’ ee 


vd epee is as outlined. in the Director's memorandum ¢ of t April, 14, | 


y 
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The Boa does not subscribe { in. 7 their entirety. to the. views Sot eithar® 2 : : . | 


See: PSUS See =a Sr eA Set ts OD SE ag GAS oe rr 


side, “The. Government’s s interpretation, of ‘most ‘of the specific pro: | 


| -yisions: ‘of the. contract, ‘Specifications, ‘and’ plans. is believed ‘to be - 
. untenable, and. some of the ‘positions which. it has ‘assumed: harbor os 
4 inherent; contradictions, as the contractor contends. | ae | 


a er er 


| ‘amine. the site. But the poneracthr testified. that this was ‘not feasible a a 
_at the time he made his bid. because the snow in the Cordova area was 


ac +90. deep... Moreover, J obn. B. “Hudert, the Construction Engineer, 
= testified : “There was no way of knowing just from. surface excavation 7 
| what the nature of. oe roel would be.” 


Specifications the eupsurtiae ponders hos « on ‘the plans is inet a 
es guaranteed, On: the. other. hand, ‘there 3 is Do express, provision. in the 
7 specifications’ that expressly requires. ‘the contractor to excavate to. 


whatever depth may be required to, reach solid rock.. The. contracting ae 


. officer. apparently found’ such a ‘provision, in parigtaph: DS-2. of the. 


pecifications, but the contractor is. believed’ to ‘be: right i in. contending - z: “ | 


that this’ merely required. the hitches tobe out. In bedrock without indi- | 
cating. the amount or character of the excavation that, ‘would be : 
required | to ‘reach bedrock.” eae ge a : 
| The- Goyérnment also emphaizes. tha’ varying “uses. Doe the tapas - 
- “solid ‘bedrock 2 “Solid 1 rock oo Yor. “bedrock” in. the’ ‘plans and. specifica- ae 
* tions, ‘but the. ‘contractor was. not’ unreasonable i in. regarding all these — 
terms as ‘synonymous. | “The dictionary defines ‘bedrock as solid. rock _ 


= underlying superficial formations. The term “solid rock” would, be, bitte 


: eretiney only § a Synotynt ‘for bedrock ; and the term “solid hedyock - - 


| bedrock, “Te is: a ‘well-settled ile i in ‘the interpretation. of £ Government -: 
contracts that,’ since they. are, drafted by, the Government, they are to 7 


ae : be construed | against ‘the ‘Government, ‘and any: ambiguity. is to be “ 


resolved j in. favor of the. contractor4 Lo lt must. follow. that the table’ of 


= test pit. results on sheet’ - of the plans 3 must. be, regarded : as ‘indicating atts 


oe the, depth, at which solid rock eee been, ‘encountered in the test (Pit os a 


: | diggings.” eee 
The ‘Director tinier 3 int a imdaibrandink of April 14 ‘984, char: : 


ae : ‘geiorizbal the’ measurements | given.in the table of test pit results | EC 
y ‘statement, of fact? ” “The Director himself deduced from. the table that. Poe 
: Sthe bedrock’ encountered, might be ‘likely to. fracture in its upper — or 





if See. Bipeareme. Den: Co: PWS: United ‘States; 86. Ct. fon “478 (1938): Callahan pee nes 


ae : Oo. v.. United. States, 91 Ct. CL 538 (1940); a: Blair, Vv. United: States, 99 Ct. Cl: 71. (1942):; - S . 
Péter Kiewit Sons”: Co.'¥. United States, 109 Ct. Cl. 390 (1947. y3 George. Po Freniy Construc- Be 


: tion Co., CA-120 (November 1, 1951); Durham é ‘Sauer, CA-124 ‘(Deceiaier, 19, ees eS . 


‘ 8 €. 8. Engineering Permanent, 61 1 D. 427 AO ace 
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layers” bake no o proof has been : offered ‘that this. oelaene was. in- 

eluctable,. and. that. a reasonable man. could. not have believed that 
the rock, which was described as bedrock, was solid everywhere. It is 
doubtless true that the footings were not placed in the exact locations 
of the test pits but. to argue. that no. reliance should, therefore, be 
placed on the test. pit results isa reductio ad absurdum of the whole 
procedure of test pit digging. | | 
_ It is even more obvious that, paragraph DS of the specifications, 

which provides a lump sum payment, does. not: in itself rule out the 
allowance. of extra compensation under any and.all- circumstances. 
 Articles3 and 4 ofthe contract, which contemplate that the contractor 

shall be paid additional compensation if changes. in the work are 
ordered by the. contracting. officer, or if changed’ conditions | are en- 


es ‘countered, would otherwise be meaningless.. It is, moreover, “wholly 


immaterial whether the additional cost of performing the:contract: was 
7 percent of. the contract price, or any other percentage. > If extra 
work, not contemplated by the contract, ‘has-been. performed by: the 
contractor, as required by. the contracting officer, he is entitled to be. 
= therefor even if it represents only 1 percent. of the contract price, 
-It seems to the Board, indeed, that the changes and. changed condi- 
tions articles of the contract are the keys to a correct and just decision 
of this case. - There i 1s, to be sure, a line of cases in the Court of Claims 


involving: excavation. or dredging. operations. in which the court has. : 
held: that where test. borings -have. been: made .or. descriptions of 


materials to be encountered. have been given: ‘but the specifications state: 
that they are not guaranteed, and’ require the contractor to make-his 
own investigation of the site, the contractor may not recover for extra 


work when unexpected conditions have. been.encountered2 . More Te- 


cently, however, the court has shown a more liberal. attitude. - Its. 
theory seems to be that since every contract must: be. read as a whole, | 
the limiting provisions of ‘the specifications | must. be read inthe. light, 
‘of the “changes” and “changed. conditions”, articles of the standard. 
- form of Government. construction contract, so that effect will be given. 


“2, to all the provisions of. thie contract, 


Thus, in Loftis.v. United States, 110. Ct. fon ‘BBL (19485, which a 
_ volved a claim. for compensation: for additional subsurface excavation — 
work. in. connection with the construction. of. the. airfield . at, the - 
Charleston Bomber Command Station, the contractor was ‘allowed. to. 
- recover. when during the progress of the work unstable. ‘subsurface 
ie 2 See, for. dsinvees W. A. French. Dredging. é- Wrecking Co. ¥. United ‘States;: 62 Ct. SC1: 
87 (1926) ; ‘Arundel Corporation. vu United States, 79 Ct. Cl. 348 (1934) ; C: W. Biakestee. . 


; € ‘Sons; ‘Inc. v. United States; 89 Ct. Cl 226° (1939); Central Dredging Ce. v. United States, - 
~ 94 Ct. Cl. 1 Aen D 4 : Triest & mre Ine. V. United Beate! 95 Ct. Cl. 209 eur 
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ie conditions had eer Gigs, ‘poor ieeading he: inelusion: of a 


as paragraph 4-01 in the specifidations which provided that “Unclassified _ _ . 


| _ excavations shall include the removal of ‘all material encountered. re~ | . 


oe: gardless of type and/or class of material.” The defendant: argued. oc 
that by virtue of this provision of the specifications the plaintiff “age 
.- sumed the risk of encountering” unstable subsurface conditions in alll e. 


; embanianent construction areas.’ But the court, nevertheless, said: 


* * # This argument of defendant might’ be justified, if we could. ignore ‘the pie, ees 


- fact that the contract, and of necessity the ‘specifications, also. contained Article ye 


The. purpose. of. specifications: and: drawings: is to supplement’ the formal. contract a a 


oo by. delineating the details: of the work:-to be. performed theréunder and not to. void 


fs an express: provision written. into. the: contract. - Contract provisions, such: as:_ 


. Article 4. (finding 21). and paragraph 401, ‘above quoted, are to. be. reasonably: 4 


a interpreted in the light of, the known facts and reasonable knowledge. possessed: ~ 


- by the parties ds to conditions. and. “The intention of the parties is to be gathered, . 


not from the single sentence above: quoted, ‘but from the whole. instrument read. in: 


the: light of the circumstances: existing. at.the time .of. negatiations leading up: to | 
its execution.” | (Page. 628. ). ; a ae ee. ~ | 


- The court then continued: 


* = Since the spacifidations and plans | were based: on surface conditions, 
measurements. and - estimates; without indication or representation ' as. to: sub- 


surface conditions, and since the specifications and. plans indicated: considerable. 


| excavation above the finished grade lines for fills, but none beneath the base of the 
fills, the language ‘of 4-01 cannot,:in view of Article 4, be interpreted,. as the 


‘Government says it. should, as a ‘warning or the expression of an opinion that ~~ 


unstable or unusual subsurface conditions existed. If the person who prepared’ 
this ‘specification so: intended, he succeeded in. using language lecsty was so in- | 
definite and. misleading’ as to conceal. his . intention. - We: think. the 
language of paragraph 401, is. not,: in. the circumstances, siiacstilbie of the inter- 
pretation which defendant seeks ‘to place upon it and. that plaintiff was justified: 
in interpreting it as he did, But even if there. should. be a conflict: between the | 

language of this paragraph and: ‘the Deoviclons of Article 4 of the contract, the: 
latter would prevail. a. ue? a ie ; ; Li iY 
It is true that i in the Loftis es case no borings were made by the Gov- | 
ernment engineers who calculated the probable amount of excavation : 
entirely by. examination of surface conditions. “The court, however, 
apparently found a’ substitute factor leading. it to. apply ar article 4 in: 


Ra the fact that the specifications and plans ‘indicated — no “excavation: re 


| beneath the base of the: fills. However, in Shepherd v. United 8: tates, a 


a. (125, Ct: CL 724 (1953). a case involving a claim for additional com- we, Pe 


| ; 7 pensation for excavating wet, ‘material ‘i in. a channel: which, the court: | 
ee was. convinced, neither the Government. nor the contractor expected tO aa se 
. encounter, the court invoked article 4 of the contract, and held ‘that. oe 


the. contractor was entitled.to recover, although. test: borings. had been ee . — 
tade, and ‘the Specifiontions.s stated that the: data were e not t guaranteed, no es 
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_ and ‘required ae contractor to examine the site. The Lo a was 
- cited as a precedent for this decision. | 
As a general and abstract proposition, the Board does not subscribe 
i the contractor’ s theory that test pit diggings which are not guaran- 
teed constitute in themselves a definite representation of fact. on which | 
a contractor:may always rely as if they were warranties. The Board : 


goes no further than assuming that in special circumstances the ex- 


istence of such data does not necessarily rule out recovery by the. 
contractor: when unknown conditions have been. encountered, or the 
discovery of the unknown conditions has led to changes 1 in the work. 

The Board believes. that such Sper circumstances exist 1 in the present | 
case. ea 
| ‘The excavation worki in the present case was not a ‘separate feature 
_ of the contract but was closely related to a design for the super struc- 
ture, which was the dam itself. The design of the dam depended on — 
the depth of the excavation, and, when the depek to bedrock was found 
tobe greater than had been stipposed, the design had to be considerably 


_ altered, as. already related. The Board cannot believe that the design _ . 
for the dam was intended. to be wholly tentative or experimental, and 
certainly there is nothing in the plans which indicates that any of the — 


_» dimensions were to be altered if the excavation had to be pushed to.a 


a: - greater depth. The Board believes, therefore, that the dam was 7 
designed upon 1 the basis of the table ee test pit results. In this connec- 


~ tion considerable importance is attached to the fact that the Govern- 
ment itself assumed. the table. of test pit results, and the note. thereon, ? 
indicating the depth to bedrock, to. represent a statement of fact, and, 


if it was intended as-such, thé contractor had a right to rely thereon. 
Under the circu eines. the discovery of the fractured condition. = 


of the bedrock was the discovery of a condition at the site “materially 
differing from those shown on the drawings or indicated in the speci-_ 
fications” within the meaning of article 4 of the contract. 7 


It was established at the hearing, moreover, that the table of test | 


pit results on sheet 1 of the plans. was misleading. At nine points 


where test pit holes are: shown, no test: pits were dug -but the probe: _ . 
method, which is even less reliable, was used. In addition, the engi- — 


peer who: designed the Cordova Water Supply Project, dug a trenels . : 


along the designed toe of the dam, and recorded the depths which he — 


found at ‘various intervals out from the axis of the dam, upstream. 


This information, however, was not made available to bidders. It 


is significant that it was at the toe of the dam that greater depth to : : 
“bedrock was. s encountered, To the extent oF ne of infor- aa 


858572552 


i 322 _ DECISIONS oF: THE ‘DEPARTMENT OF. ‘THE INTERIOR 162 LD: 


oe mation by: the Governniane 0 may, ‘have boone a face of siieeconiitae g : 
- tion, ‘it'could only form the basis‘of‘a’ ‘claim for ‘unliquidated damages : 


oe which the Board lacks: jurisdiction to: consider. ° See’ Coffee Construe- 7 
ton Co.; BOCA ‘No. 556, May. 185°1944, 2° CoCr 745; However, the | 


r recording: of the probes: as test pit. ‘pesiilts also rendered. the’ specifica oO 


tions somewhat faulty. Since the dam ‘had to be redesigned : in part, . 


ae the contractor’s claim may be said to be based also on article 3ofthe 
— * ¢ontract ‘providing for an ‘equitable adj ustment 1 in case changes i in n the oe 
* performance: of the’work under the ‘contract ‘are made. © °° 


“<The contractor’s ‘claim should; therefore, ‘have ‘been’ allowed: by the - 
| ‘contracting’ officer.’ However, he’ ‘evidencs" before the Board with 
- respect. to the amount: of additional compensation’ to: ‘which the.con- — 


__ tractor is entitled is not satisfactory. The contractor did not produce — 


at the hearing the: engineer | “who prepared. ‘his’ estimates‘ on ‘the job. . 


a The ‘Government. engineer who. presented at the: hearing’ ‘a figure indi- 


ie cating the ‘amount’ which, the Government believed; the ‘contractor 


| would be’ entitled. to receive if his claim were held’ to be: valid, testified ie 


_ that he based ‘this figure ¢ on the contractor’s periodical estimates, Sec: 
_ tion’3 of the General Conditions’ of the contract expressly provides; 7. 
however, that periodical estimates shall be used. only for “determining 
- the basis of’ partial- payments: and: will not be considered as: fixing a 
basis for-additions to ‘or deductions from: the contract price.” The 


- cotitracting officer ‘should’ allow the contractor the cost of the ‘addi: . om 


tional’, lsbor and: material, as well as ‘a a ‘percentage | for ovethead. and 7 
- of the contract.” “Tf the: contradtor and the contracting ifieer: cannot | 
_- agree‘on the amount, ‘the: contractor may. appeal | again to the ‘Board. . 
~In'such case, ‘however, : alesis evidence: of ‘the. contractor’ s costs 3 
: must ‘be d presented t to the Board. " Oe ee Pee 


tye say Oe es Oy a oye Ets Re, 25 f rn ae ee Ler ae ee ee Pe ieee : . 
ede Ae hanes BgR Tt see Cate yop ; : So kek : 


 Concuustow:. be ao are ee net, oa ees 


e. ‘Therefore, pursuant to the authority delgétsa a the ‘Hdd of Con a 
tract Appeals by the Secretary of the Interior (sec. 24, Order No. 2509, — 


as amended ;19 FR, 9428); the’ decision of the. contacting officer i is Ss a 


ae teversed, and he i is s directed to = proce as. outlined above. - 


Dsnnonoie HL Haas, Chairman. 2 





“Tamas GC ‘Barcuenok, M fember,. 


t. 


° Wanataae Sosa, i ember er. 
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7 WHETHER AUTHORITY EXISTS FOR OPERATING A PRIORITIES 
AND ALLOCATION. SYSTEM FOR HELIUM AMONG FEDERAL AGEN- 
CIES AND PRIVATE. USERS, AND WHAT ‘DELEGATIONS WOULD 

BE REQUIRED: TO. ENABLE THE BUREAU :0F. MINES: TO. EXER- - 
_CISE SUCH AUTHORITY | 


Bureau of Mines—Helinm DT a RE ea a ee ee ae 
| Under the Helium Act. (50 U. S. Cc. ‘sec, 161), “which: requires the. Bureaw cee 
a Mines to dispose of helium to Feder al agenciés in preference’ over, ‘all ‘other 
| applications for pur chase of: helium, but: ‘permits the Bureau to. give ‘prefer- 
ence to any. Federal ‘ag gency. over : another Federal: agency; and ! to<:the 
iat applications. of any-non-Federal applicant ‘over: another dion-Federal - appli- | 
cant, the Bureau. of. Mines may, in effect, operate a partial priorities, and : 

a allocations sy stem effective as £0 direct recipients of helium from. the Bureau. 


“The Helium Aee (50 U. S, C. sec, 161) § is. : 188" suitable ‘an ‘the. Defense: Pro- 

. duction Act (50 U. S.C., App., sec. 2061 ef seq.) aS a legal basis, for operating 

apr iorities and allocations system because the. Helium Act. lacks, while. the 

ae Defense Production » Act contains, -adequate- provisions for (a): control | ‘of 

helium | use. by the. purchaser: or: ‘his. transferees, -(b). diversion: :of helium 

“from. use: by,.a: Federal agency to: a;non-Federal- consumer - and, yice, versa, 

_. (e) exemptions from liability for breach. of contract. incur red. in: complying 

- With priorities: and. allocations directives. concerning helium, and . fen requir. 
oe ing’ rendition of.-information concerning helium ‘stocks..and. uses,, 


Secretary of the InteriorDelegation of Author ity: Generally 


The Pr esident’s. authority under. the. Defense Production Act ‘with respect to 

‘pr iorities and allocations has, with respect to helium, ‘been ‘deleg cated. to the 
a Secretary . of the Interior, subject:to: certain, limitations,. ‘and: can: be: redele- 
 »gated by the Seer etary-of the Interior to any. official OF: agency, of the Federal 
oe Government, including the, Bur eau of Mines. 7 


To" THE Director, ‘Bureau oF Minna. | ' 7 | 


‘This responds to your request for advice a as: to what authority exists 
— for operating: an allocation anid. ‘priorities. system, ‘for. helium: among 
“Kederal agencies and: private’ “users; and what’ delegations’ would: ‘be 


: 7 required to enable the Bureau of Mae to exercise stich atithority. 


The Bureau of Mines ‘operates four: helium’ plants: owned by: the , 
| Government. is the sole large-scale. producer of helium 3 in. ‘the, aited : 
| States, and disposes the helium to Federal and non-Federal v users: | 


AL. | Paiomiraes AND, AttooanioNs 


Theos are twols sources of authority which: may: Ibe invokadstor author 


-1ze the: Bureaw ‘of. Mines to operate some form. of an. allocation and 


% 
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ee priorities system for: helium—the Helium Act and the Defense Produe- 7 
ae ee tion Act.” sien St 


OA: "Tan Hecrom, ace ~~ 


ee ~ Section 30f the Helivin ‘Act 4 (act of Seipiemibiax i, 1937, 50. ) Stat. 885, : 
as amended, 50 U. S. C. secs. 161, 164) authorizes Federal agencies to 
“requisition” t helium from the Bureau of Mines and to pay for. such. ao 


| helium “from any - applicable appropriations.”*? | Section 3 (b) pro- 


ae vides that “helium not 1 needed for Government. use may be. produced . | 
nent in advance in quantities and under. regulations te ae 


~ and.sold Upon. payE 





= approved by the: ‘President? for. medical, scientific, and: commercial 
se: BPs: ‘statutory provision clearly. gives. to any ‘Federal. 
fs agency a preference « over all non-Federal applicants to obtain helium ~ oe 
_ from the Bureau, no matter what: may be the relative needs of the Gov-. 

; ernment: agency vis-a-vis the non- “Federal user in 1 terms of advancing : 


the interests of national defense. 


The Helium Act is. jevimeiet iy’ th Helin Regidlationa: (80 


CER, Part 15 14F. ai 7 60), 3 section ab 12 of which provides as follows: 


- See. 1.42, Reservations: with: respect. to sales and deliveries.” “The Barca a 
reserves. the absolute right and: diseretion. to limit or: defer. sales and deliveries 
undér ‘eotitracts: to ‘conform: to ‘the: ‘needs* ‘and’ requirements: Of: the Govérnment, ay 
and to give such preferences as between sales for. medical, scientific, and eom-* 


mercial use; and’ requisitions ‘by’ Government. agencies, as it deems proper : 


Provided, That: in, all cases requirements. for. Government: use. ‘shall have first - 
preference. AIL furnishing of services and supplying of. containers and tr actors | 


under. the regulations i in this part shall be at the Bureau’ s ‘option. . 






| This: regulation. provides t] I 
| “discretion: to. limit* or ‘defer’ ‘sales. and. delivériés. ‘under contracts” i 





order to meet’ the statutory priority of the Federal. agencies, but oe 


that the Bureau. of ‘Mines. may’ exercise Bg" ee 


-stricts such discretion insofar as it requires “that in all cases require: ag 


ments: for Government: use. shall. have first, preference.” 


7. -£Sinee. the. “requisition” ‘would be by one. _ Gvernpient: agency to. ‘another, the’ word ae 
bag requisition is obviously. used in. the. sense. of. a request: for an interagency. transfer of Wnate- i ca 
_ rial: (ef. 31 U.S. -C.. see. 686), not in the sense that the requisitioning, agency. is’ ‘exercising es 
the "pow. tof" ‘condemnation by. which a Government: agency: seizes: private: property. | Come oi 
eee pare-séotion di 12 of: ‘the ‘Helium::Régulations quoted; -below,:. with, section 2Q1:. (a): ot the: ae 
- Defense ‘Production Act of: 1950. (sec. 201: was. terminated on June 80, 1953, by sec, jl of the. See be 
‘Defense Production. Act amendments « of. £1958, 87 Stat. 129, (181, 50 u. ‘8. Cs App; “Supp. Ue faeces 


sec. 2166). 


 .2'The- Department. ‘of the ‘Interior ead Related Abencies ‘Approptiation’ ey ie ane 16: ae ae ee 
- 1955 (69. Stat. -141,. 146 ; Public Law y¢:% 4th: Cong. ),; directs that: all funds: appropriated aoe. ee 
~ to the: military departments for. acquisition of helium “shall be transferred to the Bureau 
OF Mines: cand. aa tall credited. to :the. ‘Special. helium, production. fund”. established. under. the hae 
“) Helium Act, 50°U.-S. C. see. 164 (¢). Moe eG 
ane 3-By section 1 (n) of Executive: Order. 10260: (16 R, BR. 5385, 3 CFR, 1951 Supp p. 439, Rea, cae Se, 
3 UY S.-C, note. following sec. 301). the President’ delegated: to the Secretary of the Interior. 
et the authority: to approve, without. Presidential ratification, all regulations “governing pe 2 
-- production andsé iors helium for. medical, Scientific, and’ commercial, use.’ (oe ae 
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on “my opinion, Pises is. nothing in the statute or. in. . the Heian | 


oe Regilation that: prescribes the-order of preference. as- between. ederal 


agencies. The Bureau thus: could legally provide preference to one 
Federal agency s. requisition, over that of another Federal agency. 
- Secondly, it is my opinion that there is nothing in the statute or in 
the Helium Regulation that. prescribes the order of preference as be- 
tween private applicants. The Bureau could legally sell helium — 
which is not needed for Government use, to applicants for medical use 
in preference over applicants for stientific or commercial uses,* to 
applicants for scientific use in preference over applicants for medical 
or commercial uses, to applicants for commercial use in preference 
over applicants for medical or scientific uses, and to any. applicant 
over another applicant within the same group. In any case, the 
- Bureau could, in order to meet the needs of a Federal agency, refuse 
to sell to, or limit sales to, any non-Federal applicant. — In addition, 


since the ‘terms of section L. 12 of the regulations are incorporated by. 
reference in each of the Bureau’s helium sales contracts, the Bureau ~ 2 


could, for the purpose of meeting the needs of.a Federal agency, defer — 
deliveries under contracts theretotore made: with any non-Federal : 
applicant. | , | 3 | . 
~. On the: basis thus; Satna therefore, any. Bederal agency may 
ghes helium from the Bureau 4 in preference over all non-Federal | 
applicants. Such preference will ordinarily. accord with the neces- 
sities of national defense for which an allocation and priorities system | 
is designed. Moreover, insofar as. direct sales by the Bureau are con- | 
cerned, the Bureau probably has sufficient powers to administer a par- 
tial allocation and priorities system under the Helium Act. Since 
section 3 (b) of the Helium Act, by use of the word “may,” simply _ 
authorizes, but does not direct, the sale of helium to non-Federal ap- 
plicants, it 3 is dubious whether any non-Federal applicant for the pur- | 
chase of helium from the Bureau could compel the Bureau to. sell | 
helium to it, or to accord it any preference over any other non-Federal 
applicant. United States ex rel. McLennan v. Wilbur, 288 U.S. 414, 





' # Although the Helium Act does not provide:a: preference for purchase of helium by ap- 
plicants for medical use, section 3 of the Helium Act does indicate the special solicitude of 
Congress that helium be available for medical purposes by: providing: that “helium shall be 
sold for medical purposes at prices which will permit its general use therefor.’’. Under sec- 
tion 1.2 of the present Helium Regulations, as amended February 2, 1954 (19 F. R..-788); 
the Bureau sells helium at a:uniform price to all. non-Federal. purchasers of $19 per 1,000 
cubic feet of helium,. with a minimum charge of $880 per contract, -plus certain. charges for 
servicing and use of containers and other equipment. It has apparently been.administra- 
tively determined that that price is not so high as to impair the ‘general use” of helium 
cal medical purposes. The charge for helium to Federal agencies is based only:-on the 

“expense incident to the administration, operation and maintenance of the. Government's 
helium plants” (50 U. S. C. see: wee (a)), and Was - $15. 50: per 1, 000. cubic: feet ‘of chan 
as of June 30; 1955. 





: 326 
420 (1982) 5 United Wine v. Clty and ‘Cottey of | oe n:Fronoisio(: 310 a 
 U.S..16, 30 (1940) 5 Dunn v. Ickes, 115 F.2d 36° (1940), cert. denied 
edd U. s. 698 (1940) ; Perkins v.. Lukens Steel Company, 310. U.S. _ 
113, 129° (1940). Consequently, the Bureau, by its control over sales — 

0k helium, and. swith. Tespect, to the direct recipients of helium. from - 
the Bureau, could i in.effect grant priorities and. allocate helium to par. 
ticular categories of purchasers ou the basis of their importance tothe — 
ae fulfillment. of. national defense purposes.. Such a: priorities and allo- 
~~. eations: systent could ‘be effective, but. only insofar’ as the direct re-. - 

cipients either were the consumers of the helium’ or,. if they were dis- | 





”, 





tributors, were willing to conform to the Bureau’s requests that certain : | 
‘user's, or categories of users be preferred i in the resale of the helium. — __ 


The Helium “Act, however, does not provide legal. foundation ‘ade- 
| dates ‘to insure: ‘that the use of helium in industrial operations would. 
accord with the pattern of priorities deemed necessary or desirable in: 
+ the. intérest’ of national. defense.” Among’ the defects of the ‘Helium 
= Act for this purpose are the following: 


“dd ) "The Helium Act provides virtually’ no ‘oonttoly’ over ile ae 3 


| ae or use of helium after the Bureau has disposed of it; except. with respect. 
~ to its exportation. and ‘its use in airships. > But these limited areas of | 


control are. obviously insufficient. upon. which to base a system for 
controlling the use of helium by. allocation, . limitation orders, or 
priorities “ditechives: or to prevent. private firms that have obtained 


helium, either. from the Bureau or elsewhere, from. devoting, or selling, 


that helium for uses whose importance fon national defense needs is 
much less valuable than that of other potential ‘users. _ However, under 
section 103, of the. Defense Production: Act, which is discussed 3 in part 
Ti of this opinion, ‘eriminal penalties may be imposed for any violation — 
of ‘sections 101..and 102: of the latter act or of any rule, regulation or. 


a order thereunder. (50. US GC, App... sec. 2078). 


A ). Under the Helium a. any ‘Federal agency has an. soe 


| ‘pulority’ over any: non-Federal applicant. So far as the Helium Act 

is concerned, the ‘control of the uses to to which helium is put by any © 
‘Federal agency would rest with that agency. “Each Federal agency 
ae thus devote its helium to a use which, though important. and 





36 Seetion 4 of the Helium rere imposes ‘e@riminal re fot éxportation of hatum adieu 
an export license. » The prohibition’ ‘in section 3-of the act: against the sale of ‘helium for. . 
use in. inflation ofany. airship. (other . than airships | operating in or between the United 


cree States and its territories. and possessions, or betwéen: any. of the: aforesaid areas and foreign — 


countries) is: ‘not. subject to: any specific: criminal sanction: under the. ‘Helium Act, although — 


the. Bureau: may, ° under: section: 1.17. of the Helium Regulations, cancel future deliveries; 


forfeit deposits ‘under: existing. applications, and demand: and collect liquidated damages, : 


Fo and may, :: ‘in! some “¢ireumstances,: erideavor :-to.:have suit instituted against ‘the. person - in 
o violating. the: restriction: against use in airships, either for fraud under: thé general eriminal 


. etauutess < or: for ‘demadiges. 0 on: the: contract; or to enjoin the sale: or. use ‘of nena for: cp 


- purpose: : 
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| essential, inight - less essential 3 in terms of the national detorisss tan 
a defense- related use of helium. by a private firm. The Helium Act 


does not empower the Bureau of Mines to require that another Federal _ 
agency divert its helium, ; for example, to a Government contractor to © 


weld jet engines, or to a subcontractor who needs it in the ‘production 
of component. parts. for aircraft, or to an. important. defense-related 


research. laboratory, or to save lives in a hospital, instead of using 1 the _ 


helium for, to cite an extreme example, inflating ornamental balloons | 


which that agency may have. However, as discussed in part B of this 7 

opinion, the’ Defense Production Act applies to all helium, whether _ 

- ordered or possessed by a private person or by a Federal agency,and 

authorizes allocation of helium, and the granting of. priorities.to — 
obtain helium, to users: whose needs are most essential to the national 
defense, i ir respective of whether the user is a Federal or r non-Federal 

| agency. Tae ar 

| (8). Debs ancl other possessor. of helium ae would be will! 


| ing voluntarily to allocate or grant priorities. to persons seeking to 


purchase helium, as requested by the Bureau of Mines, might. find. that : 


compliance with the Government’s desire that helium be transferred to 


- essential defense uses would subj ect them to liability for breach of. 
contract to those with whom prior contractual commitments have been — 


made. There is nothing i in the Helium Act which would exempt such 


_ | distributors or possessors from such liability. Hence, a voluntary 
allocation system would probably fail to operate in instances where — 


such liability might be incurred. However, section 707 of the Defense 


Production Act, as amended (50 U. S. C., App., sec. 2157), protects — 
those who comply with regulations and griees issued under that act 
from liability or penalties because of:such compliance, and prohibits _ 
any discrimination against orders or contracts to which priority is 
assigned or for which materials or facilities. are allocated, by the 
charging of higher prices or the imposition of different terms aiid con. 
ditions for: such orders and contracts than for other generally com 


parable orders or contracts, or in any other manner. 


(4) The Helium Act does not authorize the Bureau of Mines to 
compel the rendition of full information concerning stocks and uses | 
of helium by all possessors of helium. However, section 705 of the De-- 

_ fense Production Act (50 U.S. C. , App., sec. 2155) confers broad. 
- authority upon the President [and his delegees] to obtain information, 
to require reports and the keeping of records, to inspect records and 
i. property, and'to take the sworn testimony oF any person Cas may be . 


necessary or-appropriate, in. his. discretion, to the enforcement or. the 


administration of this Act and the regulations or “orders issuéd there- _ 
under.” | | | 
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zB ‘Tue Daeunin Paopvorron ae 


. a Section. 401 of. the Defense Production Ket of 1950, ‘as inthenided e oe ety 
= the. act: of June: 30, 1953, (67 Stat. 1295 50 U. Be. o App. “ sec. e BOT) 2 


is provides as follows: 


- fay "The President is ‘hereby ¢ authorized 1 (1) to require that -pertormanés ander | 
ee or. orders (other than contracts of employment). which. he deems nec- 


es = “essary ¢ or appropriate to promote the national defense shall take priority over per- ; ; 
ae formance under any other: contract or order, and, for the purpose of assuring: such 
“ priority, to. require. acceptarice and performance ‘of such contracts. or orders: in’. 


preference to-other contracts or orders by any person he finds to be:capable of their 


ae “performance, and (2). to. allocate materials. and facilities in: such manner,’ upon gs 


. ; Ee: ‘guch conditions, and. to. such extent as. he shall deem yea or. appropriate o ies ogee 
ie: | promote the’ national deferise.. ot 


= 7, oO) Ee powers granted in ‘this ee shall not be. used to control the 5 general f | 
cs distribution of any tnaterial i in the civilian market unless. the: President finds. (1) 


that such material: is.a scarce and critical. material essential. to. the national’ 


| defense, and (2). that. the. requirements of: the national defense for ‘such ma- 

‘terial cannot. otherwise be met. without creating a significant dislocation’ of the 
normal distribution Of. such material i in. the civilian market to: such a degree as ; 

; to create. appreciable hardship. | Pam tp ee mee oe Oy cae Se : 


“Section 401 pertains to priorities for “ ‘ony ee contrast ¢ or order” | 
and: authorizes: allocations of any “materials and facilities.” These _ 
words, i in ordinary context, would encompass. helium. The applica- | 
tion of these words to. ‘helium ' is ‘further bolstered by section 702 (b) | 
which defines the word. “materials” as. including “raw materials, - 
| articles, commodities, products, supplies, components, technical in- 
formation, and processes.” 50 U.S. C., , App., sec. 2152. The existence - 
of the Helium Act does not: exempt helium from the operation of the - 
Defense Production Act. Although the Helium Act deals specifically 
- with the sale of helium, it does not expressly legislate with respect to 
. the granting of priorities and the making of allocations of. helium. — 
~ Such powers, applicable only to direct sales of helium by the Bureau 


ee of Mines, are ‘merely implied. from the. Bureaw’ s authority to prefer . 


one Federal agency over another, or one non-Federal. applicant over — 
another non-Federal applicant, in direct sales by the Bureau. Section | 
101 of the. Deferise Production Act of 1950, which was enacted after 

the Helium Act, legislates specifically and expressly with respect to... 


7 _ the. subject of priorities and allocations. “Moreover, by defining i. "s, 


“person” as including the United States or its agencies, section 702 (a). 


| makes the United Sates subj ect to the powers contained in section 101. a. : | 
In my opinion therefore, it is plain that helium is a “material” carta. aes 


| ‘the scope’ of and subject, to the Defense Production Act. 


8 By-section 10.of the act of Avaist 9, 1955 (69: ‘Stat. 580 ; Publie Law 295, sath 1 Cons, ), ree 


4 the life of section 101 was extended to June 80, 1956. 
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| The souhony provided by section 101 (a) is, of course, much 
: broader than the partial priorities and allocations. authority. implied © 
in the Helium Act. Section 101 (a) could be applied with respect to 
~ either governmental or non-governmental possessors and ‘users of 
helium, and to either direct purchasers or to subpurchasers; and: the 
_ allocation of helium may be accomplished “in such manner, upon such _ 


. ‘conditions, and to such extent as he [the President or his delegees| _ 
_ shall deém necessary or appropriate to promote the national defense.” 
. The term “national defense” is defined in section 702 (d), z os amended. 


(67 Stat. 129, 120; 50 U.S. C. , App., sec. 2152), as. meaning “programs ~ 


a - for military and oie energy production or construction, military 

assistance. to any foreign nation,. stockpiling, and directly related — 

ee activity. » Since helium is used in connection with “programs formili- 
tary and atomic energy production or construction * * * and directly 


‘Telated. activity,” there is no question but that a complete and com- _ 
prehensive allocations and priorities system may be established under 
section 101 of the Defense Production Act for the control of helium 


which: would supersede any entre requirements of the Helium 


| Act. 

At this point it is necessary to examine the dequeue of subsec- 
tion (b) of section 101 of the Defense Production Act. It provides 
that the powers granted under subsection (a) may not be used “to 


< control the general distribution of any material in the civilian market’ . _ 


unless two findings are made, These findings are: aa 
1. That the material whose general distribution is to ‘be ee 
~- ‘eontrolled “is a ‘scarce and critical material essential to > the ee 
| national defense.” a tee 
2. That “the requirements of the national: as fon sacl oe 
material cannot otherwise be met without creating significant ~~ 
dislocation of the normal distribution of such material in the ~ 
civilian market to ‘such a cents. as to create appreciable ig 3 
~ hardship.” er. 
““Gubasetion (b) in its present form was-inserted into ‘the: Defense , 
Production Act by the Defense Production Act amendments of 1953 
(67 Stat. 129). The legislative history of the latter statute shows that. 
one of ‘its purposes was to insure that the use of allocation authority 3 


aa with respect to any material for. defense purposes would not auto- | 


“matically require allocation of that material and the imposition of 

controls thereof for the entire civilian economy. Testimony of Arthur : 

, Ss Flemming, Acting: Director, Office of Defense Mobilization, Hear-. 

ings before Senate Committee on Banking and Currency, 88d Cong., 
Ast s SeSS., , Part 4, pp. 1280, 1285- 1286 et 869. ok Rept. 138, 83d a oe 
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- ee p. 2 16, on line with ihe resides, stated purpose that: ties 
use of: material and. product. controls be. restricted generally . “to. de- 


ni fense priorities ands scarce: eand critical items essential for. our. defense” ae 


a Cong; ‘ist Sess., 5, p. 8), | sec. oa 02, (a). defining ie con ‘national de- 7 
-<fense”? and section: 101 relating to priorities. and. allocations, were — 

a. revised to read as quoted : above. The redefinition of “national defense” 3 
: encompasses _ all aspects . of. national. defense work. SO. as clearly. to- 


:: include industrial participation. therein, and. makes it. apparent. that 


| the term “civilian market?’ in section 101. (b): was intended to refer . 


to civilian. consumption not related, to. defense. work. rather than to all 


nongovernmental, or nonmilitary, consumption. | This i is clearly borne » 


out, by the discussions at the. committee: hearings during Mr. F lem- 


-ming’s testimony (ibid. 5 pp. 1280 ef Seg.) . See also S. Rept. 138, 83d . 
cee Cong., 1st sess. +5. D- 15-16. - Accordingly, the findings. required, by its 7 
section 101. (b) would be necessary only where the priorities. and allo- ge 
bes cations 8 powers were to. be used “to control the general distribution of. oes. 


. prerequisite to the exercise of the powers of making allocations, of, 
- and. granting priorities for, helium devoted to defense usés,.or as a 


matter of law, helium to be used by a small segment of the nondefense : _ : 
c ‘related civilian. market. which does. not: amount. to. control of the, a 


o: “general distribution” of helium 3 in that market, 


ne _ Thus, the. ‘powers: ‘authorized under section. 101. (a) ‘could ‘be. a co yf 
i without such findings, to. establish a.system, for. allocating helium for. 
a defense purposes either to Government or industrial use, or to. grant Pe 
ie asl priorities, for earlier. delivery to an industrial defense use over any = | 
.- other use, including that of a Government agency, .or.to issue. individual . © i 
e priorities. directives or allocations orders to. ‘facilitate: delivery. of 
helium in particular instances to hospitals for emergency medical use, 
- or in other comparable circumstances. The. dividing line between. such. 
limited control, and control. of the general distribution of helium for 
| nondefense related uses, 1S not readily definable. The point | at. swhich. 


. economy not davoted to defensa ore "Those findings oad not he : 


limited or partial, control achieves the status of general control of a 


| material will depend. on. the circumstances in. which an. allocations. and 
. priorities system operates, - At the present time, almost nine-tenths of: 
. helium production is devoted to national defense uses. - Moreover, ‘the | 
| demand for helium for such uses is steadily rising, and it appears that 2 


2 The term Hiaeodal defense”: “was | defined as ‘follows. in the Defense Production: iket of a2 
1950: ‘means. the. operations: and activities of the armed forces, the Atomic. Energy Com: 


mmission, or any other Government department or agency directly: or ‘indir ectly. and substan- nee 


tially. ‘concerned with the national defense, : or operations or activities in: connection: with | 


* the Mutual Defense Assistance Act. of E 1029, as amended.” a : 


~ 82a) PRIORITIES: ‘AND “ALLOCATION: ‘SYSTEM FOR” HELIUM : 331 _ 
— August 22,1955 : | 


7 the capacity. of aa Bu of Mines to: prodnée.n more. eheliant will not : 
increase substantially. for a considerable period of ‘time ‘pending: the 
completion. of additional helium production. facilities.  Hence,. it 
-. would.seem that any efforts to. control more than a minute fraction of 
the nondefense civilian use of helium would probably create significant 
dislocation in the normal. distribution of helium in. the nondefense 
civilian market to.such a degree. as to create. appreciable hardships for 
many persons and concerns. : In such circumstances; it; would appear to 
be virtually necessary to control the general. distribution of the small 
proportion of helium devoted to nondefense civilian consumption, in 
erder: to assure helium to those nondefense related: consumers (e. g., 
-hospitals, industrial users, research laboratories). whose use of helium 
would be more essential to the general good than use by. other consum- 
ers of helium (e. g., toy balloons, advertising, etc.).. If this. assumption 
4s correct, it would. follow that. the nee in section. 10L av) can 
properly. ie made. we 
-. In either event, the exercise. net the priorities ‘ais: allocations: au- 
thority provided caer section 101 must be in the light of section. 701 
(ce) of the Defense Production Act as. amended (50-U. S..C., App. 
- Supp.J,sec..2151 (c)). That-section was amended by:section 4 of the 
act. of August 9,:.1955. (69 Stat. 580; Public Law 295, 84th, meer ae to | 


— provide as follows: 


(ce) Whenever the President invokes the powers given ‘him: in this: ‘Act i al- | 
~ locate any material in the civilian market, he shall do so in such a manner as to” 
make available, so far ‘as practicable, for business and- various segments thereof 
in the normal channel of distribution of such material, a fair share of the avail- 
able civilian. supply based, so far as practicable, on. the ‘share received by such 
business ‘under normal conditions during a representative period preceding any 
future-allocation of materials :.Provided, That the President: shall,. in‘ the alloca- 
tion of materials in the civilian market, give due consideration to ‘the’ needs of 
new concerns and newly acquired operations, undue har dships_ of. individual 

businesses, and. the needs of smaller. concerns in an industry. ott 

it should be noted that section q OL (c): does not compel the. Ciene 
to any particular segment, of the civilian market, of a rigid proportion, 
or-for. that: matter any proportion, of the available, civilian. supply. 
The phrase ‘ ‘so far as. practicable” envisages - that In some. circum- 
‘stances it may be necessary to: allocate a scarce material. or commodity 
(a) in such. manner that some uses or types. of business will get no al- 
location whatever, and,.thus in: case of partial allocation, will have to 
compete with all consumers for the unallocated share of the total pro- 
duction, or, in case of complete allocation of the total production, ° will 
get none of the allocated material, and. (0). on. a: basis: different. from 
the share prenouey received by the use. or business affected by such | 
allocation. ie ays | 
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are sum, there ite ean 1 BS data that dither ‘the Hallam: OE or ers ce 


 Defénse Production Act, or both, can be used to'assure that require- — oe 


ist “ments” of helium: by Federal pea for national defense would be | 

| given: priority: over other: ‘uses. The Helium Act does so by giving: 7 3 _ 
_ to Federal: agencies: 8 complete preference’ to obtain: helium:from:the ~~ 

7 Bureau of Mines over any non-Federal: ‘uses,’ ‘whatever their:nature. 
The Defense’ Production ‘Act, however, was fashioned. specifically to. 


provide, where. needed: for national. defense, a workable priority and — 


allocation system: inant industrial complex. irrespective of whether the - 


ne usé is by a Federal or a non- -Federal agency. - The: Helium Act would 
< permit only a partial allocation system, which in general, would oper- 
ate: only with respect.'to those purchasing Heliun directly from the — 


Bureau. The D Defense: Production. Act; however, i is more: ‘comprehen- | 
give and would permit: the i issuance of allécations and priority direc-. 


oe ee tives to sub- purchasers and. consumers as well. as. to. direct. purchasers. » Loe | 
| Furthermore, the latter act; unlike the Helium Act, contains. authority: 0 


for enforcing orders and riiles thereunder. by criminal: sanctions, for ~. 


| aor equiring the. furnishing of: information, and for. protecting from 
| liability — those. persons who would: otherwise ‘ineur liability: because 


a, -theycomply with such orders and rules. Hence, the Defense Produc- ee 


via tion Act provides a better basis for an allogiticnis and priority. system 2 


5 eee tages distribute: helium ‘to industrial consumers at various stages, - and © - ces 


oe through commercial channels, in the chain of Pee of items - Pee oe 
important to national, defense... | oe eee 


7 Be ‘Durzeanton OF Avinonrry Unper: THE » Derense Propuortow ‘Act ae 


“The President's functions under section 101 of the. Defense Produc: 


| nm Act. were delegated, by section 201 (a). of Part JI of: ‘Executive: Z a 


Order 10480 of August 14, 1953 (18 F. R. 4939, 3 OFR, 1953 Supp, 
ip. 98, 50 U.S. -6., App., Supp. 1, note following sec. 2153), to. 


the Director of the ‘Office of - Defeas Mobilization. ‘That same sec- 


tion, in turn, directs the Director of that Office to delegate the perform- 


ance of thése, functions: (subject. to the general authority conferred - 


upon the Director of. ODM to coordinate and provide general program 
direction as provided in Part I of the Executive Order) to. “(1) The 
- Secretary of. the Interior with respect to petroleum, gas, solid fuels and — 
electric power.” Section 201 (b) of the Executive Order provides, 
~~ however, that findings made under or pursuant to section 101 (b) of 
the Defense Production Act “shall not be effective until approved by © 


the: ‘Director. of the Office of Defense Mobilization.” : “The Director . 
effected this delegation’ to” the: Secretary’ of: the: Interior: by. ‘Defense. 


: Mobilization Order . No. 30. oe eer as DMO i ) of aus - 
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14, 1953 a F. R. 5366), as. amended (19 F. R.. 7348), and restated in : 


DMO F-13 (19 F, R. 7348)! 


Helium i is, of course, a “gas” within the meaning of section 601 (d) : - 


- of the Executive Order, which defines “gas” as “natural gas and man- 


ae ufactured gas, including pipelines for the movement thereof.” -'There- 


- fore, the authority delegated to the Secretary of the Interior pursuant 
to Part IT of. the. Executive Order: authorizes him, with respect to 


helium, to exercise the priorities and allocations powers conferred 


under section 101 of the Defense Production Act, subject to (a). the 


Beg powers. conferred upon. the Director of the Office of Defense Mobiliza-_ As 
~ tion, and. (b) the. provisions of section 101 (b) of the Defense Produc- 


| at tion Act which require certain. findings if the exercise ‘of such priori- | ee 
ties and allocations powers constitutes. control. of. “the general, dis 3 


tribution”. of. helium “in the civilian market.” ae 


Within the Department of the Interior, the Secretary has peorided, . - 


“by Secretary’s Order 2781 of January 6, 1955 (20 E.R. 316), that all 
functions and powers delegated to.him pursuant to the Defense Pro- 
7 duction Act, shall “be performed and exercised *.* * (d) inso. far as 

~~ these Functions and powers relate. to petroleum. or - gas, other than’ 
the distribution of petroleum. coke, by the Director: of.the Oil and 


Gas Division.” 9 Section 3 of the order imposes certain limitations — : 


upon. the exercise of such authority including a prohibition. against 
the issuance of “orders or. directives relating: to * * *. gas * * ¥.?— 


| Accordingly, under this order, if.a. priorities. and allocations system = | 

- for helium is established pursuant..to. the authority. of the. ‘Defense | 
tee Pr oduction Act, the functions and. powers thereunder would be exer- ~ 
a ised by the. Director of the Office of Oil and Gas, except. that. the : 


- issuance of orders and directives would require:signature:by the Sec- — 
retary or his designee. If the Secretary desires. to transfer:the per- 
formance. of those functions and: powers, including the signing of 
-orders and. dir ectives, to any employee or agency of his Department, 
including the Director of the Bureau. of Mines, or other officials of 
that Bureau, he could do so simply by amending his order, and having . 


8 To. the Seeretary of: the fivedor also has been delegated the authority to present supply 
and requirements information to the Office of Defense Mobilization for, among other matters, . 
the “distribution of * * * gas.” Section 1 (j) of Defense Mobilization: ‘Order . VII-5 of 

. October 7, 1953 (18 F. RB. 6408), as amended November 12, 1954 (19 FL R.°7349)- 

' 8 The name of the Oil.and.Gas Division was changed to “Office of Oil ‘and Gas,” effective. 
-- April 6, 1955. Secretary’s Press Release, April 15, 1955. Cf. 20 F. ‘BR. 3223 (May .12, 

1955). 2 S: yh ee Ce 24 ase 


one 2 United Statens 212 F.2d 280 (eh C Cir. 1964) 2 av 
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MATTIE B. KINSEY hee 
ee "MARGARET KINSEY: a o 
- a-eTi08. Be “Decided August 22, 1955. eee 





Applications and. Ruitiies: . “Generally—0il and Gas. Leases: “Extensions 


_ Where an. application. for a 5-year extension of an oil and gas lease is ; deposited: or 


im the mail slot. of the land. office. on" ‘a ‘Saturday, a nonbusiness. day, the- 
" sipptication will not be considered’ ‘filed until such time as it is received by the 


land office on the following: oer the: first business s day in which’ the: a 
_ application can be filed. on ihe, Peet ee oy eee Loan 


: oil and Gas Leases: ‘Extensions 


“An ‘application “for a 5-year extension Of a Borlebmpetitive ‘oil: and. gas 5 Tease ae : a za 
“must be rejected where the. application: was not filed 1 in 1 the land ‘office a vEeEt to ae 


+ the : egpization:¢ Sate: of: ‘the Jease:+ ves! a 


a 


“APPEAL. FROM THE BUREAU. oF LAND “MANAGEMENT. 


4 Mattie B: ‘Kinsey anid: Margaret Kinsey Long have! iappenled to ‘the gy BE 

ra : Sectetary of the Interidr from a decision of the Acting Director of the 

‘Bureau of Land. Management dated: September 23,°1954,-which af- 

~ -; Hirmed. the decision of the: manager of the Los Angeles land office dated | 
sole anuary: 18, 1954, ‘rejecting their: ‘applications for extensions. of their o 


. een see oil: and: gas: Teases ek the: reason that the oe Ee 


N jnbompelinve a andl gas “Tease: Los ‘atigeles io 578 sas issive rT ores 


i 7 Mattie B. ‘Kinsey | on'N ovember de 1948, and on ‘the same. date noncom- as 


| petitive oil and gas leasé Los: Angeles (073580 ‘was issued to: Margaret. 


Kinsey Long. » The primary térm of. the leases expired on Saturday, S 


October:31, 1958." The: appellants allege that.on October 31, 1953, they 
- deposited. in; the mail: slot,.of,. the door of, the, Los Angeles land: office ~ 
envelopes containing applications for year extensions of their leases: 
The reason given for. depositing the applications i in.the mail slot-is that yee 
, October 31, 1953, owas a . Saturday. and the jand office 1 was s therefore eee 





pee By. virtue of section . 602 of Pxecutive ‘Order. 10480, certain functions under Title Vil oo 
. of the Deferise Production Act weré not delegated tothe Secretary. of the Interior, or were 
ce delegated ‘to him without power to redelegate. ‘None of these directly affects the particular — 


. questions discussed in this memorandum, - However, section 602 of. Executive Order 10480 


and DMO 1-7‘ (19 F. R.7 348) do authorize the Secretary of the Interior.to delegate to any | ; 
' Federal agency. or-employee,. including any not in the Department of the Interior, the ‘power - 





to perform: the:funetions delegated:t to him under, the Defense. Production Act. 
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- déscd* The. ‘application’ were ‘stamped as” S received | on “Monday, i. 


er tae 


7 “. : N overnber 2, 1953, , by the manager of the land. office. 


_: “The appliéations for extension of the leasés : are ‘governed by ssotiok = 
a 17 of the Mineral Leasing Act, as amended (30 U. 8. Ce 1952 ed., sec, 
| 226) : which at that time provided in pertinent part that— fo 7 


i Upon ‘the expiration. of the primary. term. of any noncompetitive essa main- a . 
tained in accordance with applicable statutory requir ements and regulations, the . 


a record: ‘titleholder thereof’ ‘shall be ‘entitled to a ‘single extension: ‘of the lease, ‘un- 
less” then otherwise provided by. law, for ‘such: lands covered: by it as. are not on 


the expiration. date of. the lease. within: the: known. geological: ‘structure. of aepro- 


- ducing. oil or, gas. field. or withdrawn. from.. leasing. ‘under. this section. . a 


sy No extension: shall be er anted. unless an application, therefor is filed by the record - 


, titleholder ‘within a period of ninety days. prior to. such expir ation date. | cae ai 


The legal question thus presented i is whether. depositing. an applica: ; 


e Hor for an extension of an oil and gas. lease in the land office on.a.non- 


business day: constitutes “filing” of the application within the meaning | 
of the statute. | 
The basic rule which has bess established by the: Cone and fol- 


- 7 lowed by the Department i is that a document is not filed until it is de- 
- livered tothe proper officer. and received.’. HP. Saunders; Jr., 59: LD. | 
. 44°(1945) yand cases: therein: cited... ~The: applications i in-this'case were 


not actually received by any one in the land office until ‘Monday, No- | 
- vember 2, 1958, and thus under the general rule could not be considered 
- filed antl that date. The specific question then is whether : an excep- | 
tion from the rule‘is justified. where the failure to receive is due to the 
fact that the office of reveipt ik 1s not ee for business during the time = 


oo otherwise allowed: for: filing.” 


- The courts have sonsideted i in several cases situations Dalene Ainge | 
were attempted after the-close of business hours on the last day permit- 
_ ted for filing. The United States Court of Appeals for the District. _ 
of Columbia circuit has-held that: such: filings were too late. Lewis- — 
- Hall Iron Works v. Blair, 23 F. 2d 972 (1928) (envelope containing 
petition placed by post office employee i in mail slot: of office of Board 
of Tax Appeals at 7:10 p.m., office having closed at 4:30: p.im.);  Steb- 
bins’ Estate v. H elvering, 121 F. 2d 892. (1941) (petition: deposited i im: 
post: office box of: agency around 5:15p.m:; ; office hours ended at 4:30 


p-m.). : The same rule was followed in Dé Prospero’ v. Commissioner —. 
of Internal: ‘Revenue, 176'F. 2d 6 Aes Cir. 1949) 5 Casalduc v. Diaz, 7 


Aly F.2d 915 (1st Cir. 1941). | 
_.. In a. more recent. decision, the ee of eepeals for the District of 
Colambie circuit held that a: petition was timely filed where it was | 
slipped under the door one hour after the closing time of 4: 45. pm | 
Owens-Illinois Glass:.Co.vi Mstrict of Columbia, 204 BR. 2d 29" (2982). 
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= 2 he court distinguished a eiitligg alice by. Sear that j in: ithege = 
a eases. the. agency in, question. had established by. rule. ‘office hours, oe 
oe the transaction of business. whereas. no: such hours had: been: prescribed ee | 
ie by. the ; agency involved in the Owens-I llinois Glass case. -However,in 





a still more recent. decision, : another: circuit, has held. that. a filing ate es. 
is tempted. 5 minutes after the close of office. hours was too late even | 
ae though the office hours apparently: were not. established by. any. formal os. 
pyle.” ‘The court referred merely to the fact. that the office hours, had 24 00). 

wo been. established and. observed. for.:6- years, Hilker be Bletsch. 00. ve ae 

38 United States; 210 F. 2d. 847 (7th Cir: 1954.) 2 fo Hh oo Biaglp ed gi P Eo 
oie principle there ‘seems: ‘to be no ‘diatineti@n: n bet Whit an i attainpead . 

- filing after office: hours: ‘on’ a, business. day and’ an ‘attempted filing on. 3 
cee. fo. ‘nonbusiness day. The cases: cited therefore point. to the. ruling | that 
= -. miust!] be: adopted in this ‘proceeding. “At the time the appellants filed...” 

their’ applications’ for ‘extension, © there was, and stall 18). biitatanding ee es 





= a departmental order providing that—~ 


os asta ae there shall be. in. the. Department « Gt ‘the. ‘Tntertor, a - 40- hour pens or 


| ae week. tid tour of duty shall be5 ‘days of 8, hours each from Monday: through : 


“Friday, and Sdtwrday and Sunday shall be nonwork’ ddys.~' When it is necessary. 
i oe vac in the’ interest’ of: the service. to: establish a: tour: of duty: ‘other than’ ‘from: Monday. Sper 
. through, Friday. in: field: operations,.. the. hhead:.of ‘an. agency; On ‘Dis designated owes 
'.. representative; ig. authorized to. approve such. variations. eee i(Qeder 2 No. : ee 
SS 2512, Amendment No. Ad, sec. 30 (April 21, 1952). i [talies added.) Dad ck i, 
om This provision. had been i in: effect. for: over : 6 years; at; the: ae ot ae = 
eae appellants’ filing? and, as: stated 4 in,the Acting Director’s. decision. no eae 
.. departure. from the tour of duty has. been: authorized for the field = 
offices of the bureau.. Therefore, under any. of the. court. decisions — ae 
oS etted: earlier, the appellants’ filing on Saturday. ‘was. not. complete’ and 
did. not become. ents: until the following Monday, when, it was too ogee 
: a fate. ae | a 
: "This ruling | is. consistent with the recent ruling of the Depa 7 


pee: that. here an HS aelieation for. a. 5- year conor. aE an ‘oil and: gas” 

~- Jease. was. delivered by mail to the: manager. at his home after business 
hours on a: Friday, and the lease expired at midnight: on’ Sunday, the 

coe application was not considered filed until the following Monday: when - 
the Jand office opened for business, even though it was. physically de- 


_ ~Tivered : into the hands of the manager before the expiration date of ~ 


- the } — term of the lease. In the Childress decision. it-was. stated: a 


ee « ee 2 - However, there: is” nothing in ‘the language of section “7: or in ‘its . 
: lesiltattye history to show ‘that. Congress,.in providing for the 90-day period, ~ 


me intended that. it would over ride the normal business practices. of keeping. certain 


Xt. r Order No. 3362, see, 9. (September 29, 1947) ; revoked and. supersedéd by Order No. 2512, 


See. 21. L. (Maren 1%, oe) 
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specified office hours on work days and closing on n Saturdays, wissen holi- 
days. Ninety days constitute a. generous allowance of time for filing and any _ 
lessee who is. reasonably dihigent will’ have. no trouble. in. eee his. Soe 
within the time allowed. . ye tae 


The following comment: by. the. court, in the: Hither & Bletsch case is . | 


also pertinent: 


. Plaintiff's. insistence that the decision: bee a ‘if undisturbed,_- ones a. great 
ies ‘dship, on its face has some appeal. However, Congress: has: given. the tax- 
- payer ninety days in which to file a. claim for drawback, and when the matter 

of filing is delayed until the last minute of the last hour of the last day, and 


*4 even. beyond that, it would appear that any hardship must be attributed to. the: | 


taxpayer’ s failure. or ‘negligence rather than the statute which Congress” boas 
enacted for its benefit. (210 FP. 2d.at p. 851. y. : ah ve 
‘In their appeal to the Secretary, the caine have sidied several 
grounds upon which they contend that the Director’s decision - was in 
error. However, although the appellants asked, for and. were. granted 
additional time in wiih to file a brief in support of their appeal, they — 
have never filed any such brief. Consequently, their grounds of appeal — 
constitute mere statements which are unsupported by any legal 
authorities. Their assertions appear to be without merit. __ 
‘Therefore, pursuant to the authority - delegated to the Solicitor by : 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 _ 
F. R. 6794), the decision of the Acting ‘Director of the Bureau of Land si 
| aie a 1S affirmed. 
| | 7 ‘Epuunp T. Fern, 
Fes. Soliottor, 


- ESTATE OF : ABBIE McDONALD KEMBLE LeCLAIR, DECEASED 
| PONCA ALLOTTEE NO. 491 | 
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Indian ‘Lands: Descent and Distribution—Rules of Practice: Appeals: 
_ Timely Filing 


A petition for rehearing filed. in the. estate of a deceased Indian which seeks © 

to modify the inventory.of the estate and exclude property acquired by the 

decedent by inheritance in probate proceedings completed L7 years earlier 

is. properly treated as a petition to reopen the earlier proceedings, and will 

be denied when it. is not timely filed under the ee eeone applicable to 
reopening the earlier procesdines: Be «s 


_ _ APPEAL FROM AN EXAMINER OF INHERITANCE 
BUREAU OF INDIAN AFFAIRS | | ~ 
Mr. Willie eae and the heirs of McKay Kemble, deceatea. 
dived their attorney J. E. ens have “ppealed to the amen of 
858572558 


es 838 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [02 D.. 


= | the’ Interior from the. decision: of an. Examiner, of Inheritance dated. a 


2 oy | May 20, 1955, denying: their petition for a‘ rehearing in the matter’ of | .. 
the: ‘estate: of Abbie « McDonald Kemble LeClair, deceased Ponea. > 
| ~ Allottee No. 491. ‘ 


--. The decedent: died intestate o1 on ‘March z 1954, at. thi’ age of 64 years, | 
a a resident of the State of. Oklahoma, leaving a restricted estate valued 
at $23,979.41... The-Examiner;; after: notice ‘and hearing: and by: an 


he ‘appropriate: order dated: August 90,1954, determined the heirs ofthe - 


decedent and: mailed. copie of his decision on the same e day: to. the a 


anes interested parties. 


The appellants were 1 a lated to the decadent, and eae bs 


received | no notices of the probate. proceedings: Thereafter, the = 


appellants filed a, petition. for rehearing in which they sought to have: 
the ‘inventory. of the decedent’s estate adj usted to eliminate therefrom 
_ certain. properties. which the decedent, had inherited from her prior- 

| deceased. husband. Eliot: (Elliott) Kemble, deceased Ponca, Allottee- 
No. 880, under an order. of: the Assistant. Secretary of the Interior 
dated July 20,19882 . 

“The Examiner considered. the petition for: rehearing to be in coe 3a 
petition .to reopen. the proceedings i in the matter of the estate of the- 
decedent’s prior deceased husband. On that basis, the Examiner 
denied the petition for rehearing on the ground that it had not been: 
filed within the 10-year period of limitation on petitions for reopening 
of estates under the papphenele Department regulations (25 OFR 81. IS 

1940 ed.). ) 

The Examiner was aoe in ignoring the fon of the Saito and 
looking to its substance.. The record. shows that the appellants. are: . 
unable to establish any claim of inheritance from theinstant decedent, 
_and that their only claim is that made as heirs of the decedent’s prior 
deceased husband. An examination of the record in the matter of 


the estate of Eliot (Elliott) Kemble shows that Willie and McKay: | 
__. Kemble received notice of the probate hearing; attended » the hearing: | 
held on March 14, 1938, at the Ponca Sub-Agency, Ponca City, Okla- 

~ homa; testified at the hearing; and that copies of the Assistant | 


Ei Secretary’ Ss decision of. J ay, 20, 1988, were mailed to each of them « on 
oe August 6, 1938, : 3 


In view of the ie In oe Soave by both Willie ne & a 


McKay Kemble and their receipt of notice of the hearing and-decision,. — 


32 the Assistant. Secretary’ s decision of July 20, 1938, became final as to. _ 


| them under the probate. regulations ” when they failed within | 60 oe | 
from August: 6, 1938, to file a petition for amt , ae 


ae: See Indian: Office File 33, 231-38, mawies 850, 


#25 CHR 81.84, 1940 ed. 


7 “ALBERT C. MASSA . a : 
ot oe _ September 6, 1955 © tek ot oe 
- Accordingly, een to the authority aeisowied? ts the s-Soliditor 
- the Secretary of the Interior (sec. 25, Order No. 2509, as revised ; 

17 F. R. 6793), the appeal is dismissed.’ 

. The Area Director, Anadarko, Oklahoma, i is ‘cesta _ distribute 

ihe decedent’s estate in Race with the Examiner’ S order dated ole 

ae 20, 1954. | ae 4 : : 

| Aipscoen Ts Farry, | 7 
- Acting Solicitor, - 


be. & ALBERT C. MASSA ET AL. 
A-27158- ee 7 Decided September 6,1 1955 


Oil and. Gas: Leases: Acreage Limitations . | 
An. offeror fora noncompetitive oil and gas lease has 30 aya within which to 
reduce his acreage holdings to the limitations prescribed by the Mineral 
Leasing Act without the loss of pr iority of his offer but in order to qualify to 
receive a lease on the acreage covered by his offer it must be shown that the 
offeror has: ‘peen divested of his excess acreage within the prescribed period. . 
Oil aud. Gas” Leases: Acreage Limitations—0il and Gas Leases: ake al 
| " ments: or Transfers - | 7 A 


As the first day of the ee month following the fling of an aesinent of am 
oil and gas lease is the earliest date upon which an assignment can take 
‘effect, an assignor is not divested ‘of his interest in the deuuncnuee acreage at 
least. until that date. : = ; : 

Oil and Gas Leases: Acreage Limitations—0il and Gas Leases: Assignments 
or Transfers | | 

Where approval of an assignment of an oil and gas lease is inot sven anit after 
the first day of the lease month following the filing of the assignment the 

. acreage covered by the assignment remains charged to the acreage account 

_. of the assignor until the approval date. ) 
Oil and Gas Leases: Acreage Limitations—Oil and Gas I Leases: Assignments 
Or Transfers eae 3 iG eh 7 


- Acreage included in pending assignments. of oil and gas leases in favor of an 
offeror must be charged to the acreage account of the offeror in determining 
the offeror’ s qualifications to receive a lease. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| oibeet C. Massa, Edward C. ‘Massa, Franklyn E. Lenz, and ‘itary A. 
Lenz have appealed to the Secretary of the Interior oe a decision 
by the Acting Director of the Bureau of Land Management dated 
December 29, 1954, which affirmed the action. onthe manager of the 


| | $The appeal is also subject to diamiseal on the peound that it was not filed within 60 
days as a by the regulations, 25 CFR 81.19: (a). aes 
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te ds Jand and i survey afte at: Salt. Lake City, Utah, in rej jecting, in fio Baek & 
>. or.in part; four offers to lease:certain lands ‘in Utah for, oil and. gas — tee 3 
ae purposes; pursuant to the provisions of section 17 6f the Mineral Leas- = 
ing Act, as amended (30 U.S. C., 1952 ed: sec: 226). Albert’ C. Massa. ee ee 
chad: filed: three of the offers, Utah 010806 on November 18, 19538, Utah 
610844 on ‘November 24,1953, and:-Utah 010881 on. December: 41958. 0° 


ne ‘Edward GC; Massa, Franklyn E. Lenz and Mary A. Lenz had filed ; 


= . : -. Utah 010886 on'December 9, 1953. Three of the offers were rejected : e | 
in their entirety and the fourth was rejected in part because the lands 


— sought were embraced i in three oil and gas leases, Utah 010760, 010762, - a 


: and 010763; issued. to Lewis H. Larsen; based on offers filed by Mr. . a 7 
ae ~. Larsen on November 12,1953. Two of the Larsen leases ‘were issued’ 0 
on December 3, 1953, and. the third.on December 8, 1953. All of aes ou 


a, - leases were fade effective J anuary. 1, 1954. ome 
ee a their appeal to the Director of the Bureau of Land Keidiadsinont ot ae oe 
_ the: appellants contendéd that: at the time Mr. Larsen filed his offers° 


aon ee cand. on the dates their offers were filed Mr. Larsen held. under’ oil and . 
ep ae gas) leases, and lease offers in the State of Utah in excess of. 15,360. os 

acres, despite. Mr. Larsen’s statements in his offers that. his. ‘interests, on 
direct and indirect, in oil and gas leases and offers. therefor, including a 


the present offers, did not exceed 15,360 chargeable « acres. "They con-~ mm S . 
_ tended,. therefore, | that Mr. Larsen was not qualified to receive. the i faa 


- Jeases.. ‘The Acting Director found that Mr. Larsen didnot holdmore 
_. than the allowable acreage-when the three. jeases in question were 
-- ~~ issued to him and that the acreage chargeable to'Mr: Larsenhad not 

exceeded the allowable acreage at any time prior thereto. . He accord- bs us #4 
7 ingly held that the leases were properly issued to Mr. Larsen... The "3 


- Acting Director did not set forth the basis on which he reached hig oy 


conclusions respecting the acreage chargeable to Mr. Larsen. 


© In their appeal to the Secretary, the appellants contend that the es ae 
. 38 manager and the Acting Director were in error in computing the | 


; -  -acreage chargeable to Mr. Larsen as. of the date of the Larsen. offers 
and that they, rather than Mr. Larsen, were the first qualified offerors” oo 
_ .for the land. . Mr. Larsen contends that even assuming that -he did 


hold in- Jeases and lease offers more:than the allowable acreage on 


- November 12,1953, when he made his offers, he had reduced that acre- on = 


7 _.age by assignment prior to the dates when the. leases. were issued Bek 
-..» ‘to him, and within the 30 days allowed by the regulation. of the Depart- a 
>. ment embodied in 43 CFR 192.3 :(c) (19 F. Ri 9011). He states that _ 


-_ _on November 12, 1953. , simultaneously with the filing of the offersupon af 
i which’ the leases involved 3 in this appeal are based, ig filed assignments 


os “of leases: which- brought his acreage holdings down well within the Yee 
Be limitation fixed by the Mineral ay i Act ae U. 8: Oy 1952 ed., a 
a “or et. oe 4). 7 - re 


3383 ~S—=<“—‘<C=SS*‘<« ALBERT OC MASSA BAD. 
oe ee September 6, 1955 _ Rian os 
The degre nag its present state does not contain: the necessary in- 
formation upon which to make a determination as to whether Mr. - 
Larsen was a qualified offeror when he filed the three offers on No-- 
vember 12, 1953, or, if he was net qualified on that date, - whether he 


- qualified himeclt within the time allowed by the departmental regu-. 


-jation. The case must therefore be remanded to the Bureau of Land | 
- Management for further consideration. However, the factors which — 
— Taust be taken into consideration in determining whether the leases — 
in question should have been issued to Mr. Larsen will be set forth. | 
. Section 17 of the Mineral Feasing Act, as a provides! in 
eben part: i oe. | 
4 #° #:'® When thé lands to be leased are not within any known geological 
Sccctie of a producing oil or gas field, the person first making application for | 


7 the lease. who is qualified to hold a‘ lease uzider this Act shall be entitled. to. a 
lease of such lands without competitive bidding. * tk . 


Mr. Lar seu filed his offers prior to. the fling: of the: Missa isa | _ 
if he was qualified to hold the leases, he had a statutory. preference | 


right to the leases, if the leases were to be issued, which must be no 
7 ored. CO. 7. Hegwer et al., 62-1. D..77 (1955). : Bae ee 
~. Section 27 of the Mineral Leasing Act limits: on apnea of acres 
if leasable deposits which may be held by. any person, association, or 
corporation.. When the Larsen offers were filed and when the leases _ 
here in. question were issued, section. 27, with exceptions not here ma- | 
terial, placed the limitation on acreage in oil and gas leases held by — 
any one person in any one:State at any one time at: 15. 360 acres ee 
U.S. C., 1952 ed., sec. 184) .* , : 

> In. ihe interest of expediency i in the jdminicteation of ov a ana 
— to discourage ‘the filing of offers for leases which the. Department: is. 


prohibited by section 37 from issuing, the Department has determined _ 
that the limitation imposed by statute on acreage must be apphed, 


: administratively, to the acreage included in: offers for such leases. 
 W.D. Clack, Walter Butler Slagle A-94517 coauauas 12, A9Er )3 5 
Sohn A. Trigg etal., 60 1..D. 166 (1948). 

“Mr. Larsen. stated j in his. offers that his char eeable acreage did net : 


a exceed 15,360 acres in the State of Utah. He now admits, however, 
that his holdings may have exceeded that amount when he filed the 


offers. He states that on or about the time-he filed those offers? he 
was notified by the manager that his offers would probably exceed the 
limitation imposed by the Mineral Leasing Act and that after being 
advised. by the manager that he had 30 days within which to reduce 


4 The limitation was yaised to 46. 080 acres by the act of ANierast 2, 1954 (68 Stat. 648). ss 

- 2The offers were apparently first filed on November 10, 1953. They were rejected on the . 
_ Same date for insufficient. description of the lands applied for, They. were refiled on 
_ November 12, 1953. ee FS te, 
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“his. ac acreage a8 the maximum ‘allowed by the regulation, hi 


above cited, he reduced-his acreage holdings by. filing certain ar es 


_ ments with the local land office on November:12, 1953. | 
~The regulation upon. which Mr. Larsen pelies provides that no ease 


Will be issued until it has been shown that the lessee is entitled to hold atte 


the acreage but that any party found to hold or control accountable - 


-.acreage in excess of the prescribed: limitation shall be given 30 days — - : 
within which to file proof of the reduction of his pelunge SO as to 
x + _ conform with the prescribed limitation. | 


~ The regulation has been construed to apply to inns: Stars. and to - 
gon to the offeror a 30-day period of grace within which to reduce 
his acreage holdings without the loss of priority of his offer. John H. — 
| Prigg et al., A-24483. (April 8, 1949). However, i in order to qualify. 
within: the. 30. day period to receive the acreage covered. by. the: offer, — 
it must be shown that the offeror has. been: divested of his interests. 
in the excess acreage within the 30- day period. © toes oS 


To determine whether an. offeror is divested os acr eage by the filing soe 


_of an assignment, consideration must. be given’ to ne Provinen of the ~ 
” Mineral Leasing Act relating to assignments. | 


Section 30a of the Mineral: Leasing: Act, as ‘salded. by ie ait of 


bce 8, 1946 (30 U.S. C., 1952 ed., sec. 187 a), provides that oil and ° 

gas leases. may be assigned as to all or part of the acreage therein and 
‘as to either a divided or. undivided interest therein to any person — 
qualified to own a. lease under the act, -subj ect to final approval of the 
Secretary of the Interior. . The section further provides that an as- 
signment : shall take effect as of the first day of the lease month follow- 
ing the date of the filing of the assignment in the proper land office - 
but. that. until such approval the assignor shall continue to. be re- 
sponsible. for the: performance, of any and, all Ges as if no as- 


oo, signment had been executed. 


As the earliest date upon which ¢ an ‘asdignment can aks éffect j 18. ie . 


- first day of the lease month following the filing of the assignment in’ _ 
the land office, it. is obvious that the assignor is not divested of his 


interest in the lease at least until that date. Furthermore, until an | 

assignment is approved, even though that approval i is not given within — 
the month in which the assignment is filed, the assignor continues to: - 
hold the acreage under the Mineral Leasing Act. He must therefore 


~~ eontinue to: be. charged» with the acreage included 1 In the e sestenment 
oe 3 until the-approval of the assignment is given... = 

. Therefore, if. the assignments which Mr. eae filed ¢ on November: eo 
19, 1953, were approved during the month. of November 1958, he. was 
- divested of the acreage included therein. as of ‘December 1, 1953. If on. 


~ the. assignments: were not. approved. until some time after Docanber. Te. — 
1988, = was not divested. o the acreage until the SPRrOye! dates. 2 
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~ As none of the computations of the acreage holdings of Mr. one 
which have been submitted contains the dates on which the assignments 


‘were approved, it is impossible to say. whether or not- Mr. Larsen, by | 


virtue of the assignments filed on November 12, 1953, eee himself 
to receive the leases within the time allowed.® - 


The record indicates that certain assignments of leases to Mr. aca ‘ 


may have been filed during the month of November 1953, Whether or 


~ not those assignments were approved and whether or not that acreage 


was considered in determining that. Mr. Larsen was a qualified offeror — 
is not clear in the present record. However, the acreage included in 
assignments in favor of an offeror must, be taken into account in. — 
determining the offeror’s eligibility to receive additional leases, 

_ The considerations which led the Department to adopt the rule that 
. the acreage included in pending offers must be charged to the acreage — 
account of the offeror apply with equal force to assignments which — 
may have been filed in the land office but upon which action may not 
have been taken. Unless such a rule were adopted, utter confusion 


would follow and the Department would not know, at any given date, | 7 


whether the offeror were qualified to hold additional acreage. = 
It is realized that under the above holdings two parties, the assignor 

Saal the assignee, may be charged with the same acreage for a short 
period of time. Cf. Equity Oil Company et al., 59 I. D. 326 (1946). 
However, there would appear to be no other nines in which the 
Department can avoid the possibility that through the issuance of 
leases to an offeror while assignments involving the offeror are pend- 
‘Ing action in the local land office it might inadvertently allow the 
offeror to hold more acreage ntider oil and gas lease than the law 
‘permits: 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 
17 F. R. 6794), the case is remanded to the Bureau of and Manage- 
ment for a redetermination of the qualifications of Mr. Larsen as an 
offeror in the light of this decision and to take such further. action — 
with respect to the leases now held by Mr. Larsen and the offers of the. 
appellants as the facts disclosed by a further study of the aba Se | 
account of Mr. Larsen may warrant. | 

: EpMunND T. Frrrz, 7 
| Deputy Solrertor. 
-8]t should be noted that an offeror may qualify himself under 43 CFR 192.8 (e) in other. 
ways than by the assignment of leases held by him. For. instance, an offer may be with- 


drawn if the withdrawal is received in the land office before a lease has been signed on 
- ‘behalf of the United States (43 CFR 192.42 (h); 19 F. R. 9014): or a lease may be surren- 


‘dered by the filing of a written relinquishment in the land office. Such a relinquishment — : 


- takes effect immediately upon the filing of a proper instrument ‘of relinguishment see 
| U. S. C., 1952 ed., sec. 187b; 48 CFR 192.160 (19 F. RB. 9019)). 
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FRANK HALLS — re 
A. J. REDD - 


oe A-27183 a : Decided September 8, 1955. 


| rang Permits and. Licenses: Caitcellation and Reductions io aes 


“The cancellation’ of a. grazing permit without first giving the permittee. an nm fg 


. opportunity to show cause why such cancellation should not be made final is a 
= _ contrary to depar tmental regulation. ae . 
Grazing Permits and Licenses: Cancellation and Reductions—Grazing Per 
mits and Licenses: Federal Range Code : | foe 


“The provision. in- the. Federal Range Code. authorizing certain. officers, where aa : 
_ the orderly administration of the range: or other public inter est requires, 10 Seca 
“make immediately effective a decision from which an appeal may be a -— 


does: not apply. to decisions. canceling. grazing licensés or: ‘permits. - 


4 Administrative Procedure Act: Licensing —Grazing Permits and Licenses: a . 


~ Appeals 


The cancellation of: a grazing permit without’ accor ding the perinitese an ‘oppor-, 
o “tunity to demonstrate or achieve compliance’ with lawful: requirements is: 2 


_ unlawful under. section: 9 (b) ‘Of the Administrative Procedure: Act. except. nm ‘ 

e eases of willfulness or those in which the public. health, interest or safety = 
- . Tequires otherwise ; the departmental regulation that a decision. canceling + 

_:., grazing. permit will not. become effective pending disposition | of a timely — ae 

. : appeal precludes the possibility of ‘such a: decision’ coming’ within the scope 

~~ of the exception ‘clause in section 9 (b) of the Administrative Procedure Act. a 


s ai ccavanei Procedure Act: Hearings—Rules of ‘Practice: ‘Hearings. : "aie 


In a hearing on. the propriety, of a range manager’s notice canceling an out: 
standing 10-year grazing permit, the Government has the burden of proof, 


i “aang Permits and Licenses: Base Property (Land) : Dependency By Use - 


7 -, Where.‘a. livestock. operator sells his ranch, and as a part, of the transaction — 


ee “he: is entitled to use of the ranch for care of his sheep. for an indeterminate _ : 
poe” time, use of the fanch under such an agreement may 2 give the operator. such. 
contr ol of the ‘ranch that use of the land in conjunction with the Federal” 


7 ioe will serve to vest the land: with the attributes of land npendeee Py cal 
Grong Permits and. Lideises Base Propeity (land) Generally. 


“The cancellation of a 10-year grazing permit on ‘the ground: that the base | 


lands lack dependency by. use is erroneous where the evidence in } the: record oe 


as a whole does not support such a. determination. 


. a Grazing Permits. and Licenses: Cancellation and Reductions 


oat Rete: a grazing. permittee | has. been wrongfully denied: use | of the range for. 


two. grazing seasons under a:10-year: grazing permit, : the permittee will. be oo 


_ granted. use of the rouge for that ae OF time even though his a pee ae a 
oe oe - eos a 
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“APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


: An appeal to the Seer etary of the Interior has been. filed i in cad 


of Frank Halls froma decision of November 9, 1954, by. the Associate — : | 
Director of the Bureau of Land Management ‘aiteming the cancella- — 


tion of Mr. Halls’ 10-year grazing permit by a Hearing. Examiner’s _ 
-. decision of Ja anuary 30, 1953. The examiner’s decision affirmed a_ 
— notice of August 8, 1950, by the range manager of Utah Grazing Dis- — 
trict No. 6 which canceled Mr. Halls’ permit. The ground for can- 
cellation was that Mr. Halls’ base property had no priority. es 
- The appellant, ‘who-has carried on livestock operations in San Juan — 
-_ County, Utah, since 1919, had. continuously used the Federal range — 
in Utah Grazing District ‘No. 6 under sections 2 and 3 of the Taylor 


| Grazing Act (48 U. 8. C., 1952 ed., secs. 815a, 315b) from the time © 


the distr ict was organized in 19352 until the. cancellation of his permit 
in 1950. The 10-year permit here under consideration was issued on 
October 20, 19438, effective as of July 1, 1948, and ordinarily would 
have sepired on , une 30, 19538. The pei tit authorized the grazing 
of 114 cattle from October 16 to May 15 each year, 100 percent Federal 
range (798 AUM’s). 

_ The question as to the priority of the lands owned or * contr olled by - 
Mr. Halls was first raised at a hearing held on October 10, 1946, regard- 
ing the propriety of the range manager’s rejection of an application 
which Mr. Halls filed for summer grazing privileges, in addition to 
the use authorized by the permit of October 20, 1948, which granted 
only winter grazing privileges. . 

‘The decision by the examiner at the 1946 hearing rej nrere the appel- 


~ Jant’s application. for summer: privileges and-expressed the opinion 


that available information regarding the priority of Mr. Halls’ prop- 
erty should be reconsidered. to determine whether Mr. Halls’ 10-year 
permit conferred grazing privileges in excess of those allowable under 
the range code. The record in the 1946 hearing will be considered in 
the instant proceeding only to the extent that it was relied on by the 
_ examiner’s decision of January 30, 1958, and by the Associate Direc- 

tor’s decision as a basis for Sancoling the appellant’s 19438 permit. 

Almost 4 years after the 1946 hearing, the range manager sent Mr. ~ 
- Halls a notice dated August 3, 1950, stating that : ) :< 


- Consistent with the Hearings’ Officer’s decision rendered J anuary 1G. 4947, a. 


4 _ thorough | check of your file and testimony rendered at such hearing does not 
disclose - anything that justifies the continued issuance of ‘grazing privileges : 


extended.to you, under your permit dated October 20,1943. In-view of the fact ¥ 
_ there is no Class 2 range available, this office f finds it necessary to cancel your. 
permit in full. * * un . | | 


“a Utah grazing district was established pursuant to a sale order of June 22, 1985. 
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- a The ee (43. CFR 161, 9 (a) ). under which ae notice was oe 


was then. quoted, and the notice ‘allowed Mr. Halls.t to file an. appeal 


5 therefrom within: 15 days. - Mr. Halls appealed from the notice of 
August 3 anda. hearing on the appeal was held before a Hearing Me 
‘Examiner at Monticello, Utah, on October 14, 1952.? Before consider-: © 


ing the substantive issues raised at the hearing, several peer a 
"questions require determination. - 7 , 


Section 9 of the. Teylor: Grazing Act co U. s O93 1952 ed, sec. Ce . 


| 315h) provides i in part: 


| - Hoe The Secretary of. ae Interior. shall ‘provide by: ‘appropriate rules ae ea 


7 » regulations: for local hearings on ‘appeals: from the. decisions of the administra- : oP 


2 tive. officer i in | charge: ina manner similar ” the pre ocedure i in the land ce a 


“es ‘ae * ce 


: “The Deeeay, Tae interpreted t hig pine provision - for one : 
. ings as bringing such hearings ° within the scope of the Administrative. 


. Procedure Act. (5 U. 8. Cc. 1952 ed., sec. 1001 e¢ seq. ), which prescribes: aa - 


certain procedures governing, inten. alia, agency action in the adjudi-. — 


Ps cation of cases: (with exceptions not here relevant) required by statute | 


- | to be determined on the record after opportunity for an agency hear-~ 
. ing. Section 5 of the act (5. U. Ss. Ov 1952, ed. Sec. 1008). provides i im. 


_Restinent parts oe ee ee eee wits seth 1 ee eee ee 
In every: case of adjudication required bys statute to be ¢ determined on the record 


(by: Proceduré—The agency shall afford all interested: parties opportunity for i 


- (ay the submission and consideration of facts, arguments, offers of settlement, _ 
or: proposals: of: adjustment where time, the’ nature of: the proceeding, and the : 


public interest permit, and (2) to.the extent that the parties are unable soto 


determine any controversy. by consent, hearing, and decision’ upon notice and in: 
- conformity with sections 7 and 8. Oe | 


~ Section. 9 of the act: 8.1 U. s. Cy 1982 ey sec. 1008) provides i in : a 


- coe part: es aa 
| dn. the exercise of any power: or e authotitys-. 5, tea ey Boa. 
* a : rae i bee ne, ee aoe He aor * + oa OR 5 ay. 2 


“ “(b). Licenses. t. to Except. i in cases. of willfulness < or. those in which. public. > | 
health, interest, or ‘safety. requires otherwise, no withdrawal, suspension, reyoca- 


tion, or annulment of any. license shall be lawful unless, prior to the institution - 


of agency proceedings therefor, ‘facts or- ‘conduct which may warrant such action 
shall have been called to. the attention of the licensee by. the agency. in writing and 


the. licensee ghall- have. been. accorded opportunity to demonstrate or achieve . : . 


; compliance with all lawful requirements. ea ae 


Section 2: of the act t (5 u S. — 1952 eds sec. 1001 mG) ) defines Tease of 
as follows: : _ 7 





8 Unless otherwise indicated, page references hereafter will refer to the transeript of the | . _- 
“heating b held on October J 14, 1952. . . | 
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“License” includes the whole or part of any agency permit, certificate, approval, — 
registration, charter, membership, statutory exemption or other form of permis- 
sion. “Licensing” includes agency process respecting the grant, renewal, denial, — 
revocation, suspension, annulment, withdrawal, limitation amendment, modifi. 
eation, or conditioning of a license. , | 


The-notice of August 3 canceling Mr. Halls’ permit in 1 full 3 was the 
revocation of a license within the scope of the Administrative Pro- 
cedure Act. 

The. departmental regulation (48 CFR 161. 9. (a) ; 19 RB R. 8959) 
governing the procedure to be followed in canceling grazing permits | 
and licenses provides in applicable part as follows: ss | 

Cancellation of licenses or permits ; service of appeal to ewaminer. Licenses 
or permits will be subject to cancellation to the extent that. they have been 
improperly issued. In any case.in which it shall appear to the Bureau of Land 


Management that a license or permit confers grazing privileges in excess of those 
properly allowable under the act.and the Federal Range Code for Grazing Dis- 


tricts, the range manager will notify the licensee or permittee that the license . 


or permit is thereby held for: cancellation either in whole or in part, as the case - 
may be, and that the licensee or permittce will be allowed fifteen days from 


receipt of. ‘notice within which to show cause why such cancellation should not — 


be made final. Such notice will set forth fully the reasons for the proposed 
cancellation and will be served on the licensee or permittee either personally 
by the range manager or by Such person as may have been designated by him. 
by: registered mail sent to the licensee or permittee at his last address of record. 

In. case of failure-of.the licensee or permittee to show cause within the fifteen. 
days allowed, the license or permit will be canceled to the extent indicated in 


the notice. The range manager will consider any cause shown and, if satisfied 


of its. sufficiency, he- will close the case. If the range manager is not satisfied | 
that sufficient cause has been shown, he will notify the licensee or permittee 
that the cancellation will be made final unless an appeal to an. examiner of the 
Bureau of Pane Management is filed within ‘fifteen days ‘from receipt of 
notice. *. * So far as. practicable,. the appeal thereafter will. follow: the 
procedure aieaveibed in the following paragraphs of this section, except that 
any decision by the range manager. or the examiner on &@ matter arising. under 
this paragraph will not become effective pending the disposition of a. timely 
appeal to the examiner, the Director or the Benen of the Interior, as the 
case may be. [Italics added. 1 : 


The regulatory provisions isliowing 43 CFR 161. 9 (a) set forth 
the procedure governing appeals by a, permittee or licensee from a 
range manager’s decision to an examiner, the Director of the Bureau, 
and the Secretary, respectively. 43 CEE. 161.9 a). ae F, R. oe | 
provides i m applicable part: 

An appeal shall suspend the effect of the decision appealed feo pending the 
‘decision on. appeal. - However. (1) the officer making a decision, either initially 
or on appeal, may, in his discretion when the. orderly administration of the 
range or other public interest requires, provide, in the decision or by order made > 


before an appeal is taken therefrom, that the decision shall be in full force 
and effect. pending the decision on appeal k & +, | 
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ee “When Oi provision is speed with the last sentence of 161, 9 (a), it ae aa 
_ clear that the provision in 161.9 (d) to the effect that the. subsequent oe e 

ee paragraphs of 161. 9 shall be applicable so far as practicable specifically Oe os 

at ‘excepts from such applicability a decision of a range manager or an 


- examiner which cancels a license or a permit. Thus, decisions can-_ 


aa -celing licenses or. permits under 48 CFR 161. 9 (d) may not be made- : oe 


effective pending disposition of an appeal. In this respect the de- 


eos _partmental: regulation is more restrictive than section 9 (b) | of the 
| ‘Administrative Procedure Act, as a license may be immediately TO 
- voked. under that section in cases of. willfulness or those in which. the ms 7 
es public health, ‘interest, or safety requires such action, whereas the’ 
ie _ applicable departmental regulation provides that if a timely. appeal 5 ak 
from a.deécision canceling a grazing permit is taken, the ee re- 0% 


| mains ‘in effect until the appeal i 1S. decided. 


& & .SOn August. 4, 1950, the day after the issuance of the: née llston oP 5 
i notice to Mr. Halls aad long before the period of .appeal therefrom me 


had expired, the range manager. promulgated a notice; addressed to 
Es cule appellant and to all licensees and permittees using the range in — 
the west half of unit 1, a part of which was allotted to the Monticello — 


pace Cowboys. and. which inelnded use by the-appellant under: ‘his’ 1948 Fe 
- permit. | The notice listed certain adjustménts and changes in allot- 
ae ~ ments and grazing privileges i in the area and provided that all per- > 
Ane mittees using the area were subject to a 35 percent cut in their licensed = 
Or permitted’ numbers. The notice of August 4, 1950, listed 2 as the ngs 


ae sabe change made i 1D. the Monticello Cowboy allotment: 


: . oo Secs b ‘The use to be made in this area will not include gr azing pr privileges 
| - formerly extended Frank Halls. 


oo ‘The notice of August 4, 1950, regarding allotments was fais effective fi - 
z immediately. pursuant to 43 CER 161:9 (J), thus aera ie terminat- fis 


Zs ing ‘Mr. Halls’ use of the Federal range. 


“The situation, then; was that on August 3, 1950, a neh: was er : ce 
ae canceling Mr. Halls’ permit: subject only to his right of appeal, and 
~~ that on August: 4, 1950, a second notice was issued which had the effect rs 


< of making the cancellation effective as of that date. 


.  _ It-is at once. apparent that the notice of August 3 did not ‘comply. - ae 

De. with. 43 CFR 161.9 (d) in that it.did not give the appellant an oppor- 

Pe tunity to show cause why the cancellation. should not be made. final. ee ng 
And, when considered i in con} junction with the order of August AS10502 see 

the migtiee: was additionally in violation of 43 CFR 161.9 (d) inthat 
- “ity was s made effective before the time for appeal had — and — . 


coe, we ; did. file a timely appeal « on n August, 18, 1950. 


» The. notice of Augnst A, a stated a ¢ immediate « action ee . s - 
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necessary on of ne iene standing pies of ne case. cand: the i ime: 
ability of the operators to reach an amicable settlement themselves. 


“However, the provision in 43 CFR.161.9 (j) giving the range manager -_ 


discretion, when the orderly administration. of the range or other 
public interest requires, to put into immediate effect a decision from 
which an.appeal.may be taken did’ not authorize the range manager 
to put into immediate effect the notice: of August 3,.1950, canceling 
Mr. Halls’ grazing privileges because 43 CFR 161.9 (d) prohibited 
such action during the interval within which an appeal might be'filed. 
It has already beet pointed out that section 9 (b) of the Admin- 
istrative Procedure Act makes unlawful a summary.revocation of a 
license without first according the licensee “an opportunity to demon- 
strate or achieve compliance with all lawful requirements” except in 


“eases of willfulness. or those i in which the mune health, interest, or _ 


- safety requires such action. , | 
The statement in the notice of haetee 4, 1950, that: hes action. seas 


| ‘the notice: immediately. effective was : necessary because of the long | 


standing nature of the case and the inability of the operators to reach 
an amicable settlement: themselves 1 may be ‘considered to amount to-a 
determination by the range manager that the public interest ‘required 
that the notice of the proportionate cut in the use of the range by all — 
operators with livestock grazing in the area be made effective immedi 
ately. - However, there.is nothing in the notice of August 4, 1950, or in 
the entire record which remotely suggests willfulness on the part of 
the“appellant’ or that the public ‘health, interest, or safety required | 


that the part of the notice pertaining to Mr. Halls’ use of the range — 


“be made immediately effective, and if there were any such evidence, 
the departmental regulatory provision that decisions canceling per- 
. mnits will:not.become effective pending the disposition of a timely ap- 
peal would preclude consideration of it by the range manager asa. 
basis for making the cancellation notice of a 3; e200) effective | 

‘immediately. 

Since the notice of August 3, 1950, eat not, ander the Deparment: 
regulations, validly be made effective immediately by the order of 
August 4, 1950, it follows that the action.attempted by the two notices. 
was unlawful aden section 9 (b) of the Administrative Procedure 
“Act, because Mr. Halls was not allowed an “opportunity to demonstrate 
or alee compliance with all lawful requirements” before the ele 


- was canceled. 


The examiner’s failure to take any acon when this procedural ie ; 
_. fect was called to his attention: at.the hearing, his decision to proceed | 
with the hearing (pp. 4,8), and the statement i in the: Associate Di- 
rector’ S decision that the examiner’s: decision to waive the procedural 7 
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‘ : detict ¥ was proper ‘and a sSoanbls nde be sustained because the: range 


~ manager’s action in this case was unlawful ee section 9 (by of the = 
- _ Administrative Procedure Act: = 
~ A decision on this appeal might be fendered. on. ‘the prodediral:z mat- - 
ors thus far considered. However, because the term of the appellant’s oe 
7 1943, permit! has expired for over 2. years-now,:a decision: merely hold- 
‘ing that the cancellation’ was: improper would be incomplete: i in that — 
it: would leave:unanswered the. question as-to whether thé appellant, is 
 jentitled to any relief for thei improper. cancellation. To ariswer this 
question: it appears to be necéssary to determine whether. the record;as 
_ a whole,supports the finding, implicit i in the Associate Director’s: de 
cision, that. Mr. Halls’. base: property lacks priority. .To make this 


| determination, however, at 1s. REE SOry to consider one. > other Broce: 
‘dural matter.’ | 


. ... Both the Associate Director and the examiner - stated: that the. ‘ap- : 
| pallant had the burden of proving that the Bureau’s action failed to. 
reflect properly the rights of the appellant.. This statement is incor- 


~ pect. ‘The range manager issued-an order or notice in this case can- 
celing the appellant’s outstanding grazing permit.» The Government, 


not the appellant, was the proponent of the cancellation order* and, _ 
~as-such, had the burden of proof at the hearing: in accordance with 4 


section 7 of the Administrative Procedure Act (6 U.S. 3 1952 ed., 
sec. 1006), which provides in pertinent part that:: ~ : 


“In hearings which section 4 or 5 requires: to be conducted pursuant to o tas 


wacko ar Ae 
4 1G i > a 7 7 ‘ ae vos * i ¥ he. ae * | 
(c) Evidence. oe as. statutes otherwise provide, the proponent of a rule 
or order shall have the burden of. proof. .* * * and no sanction shall be imposed, 


‘or rule or order be issued. except upon consideration of the whole record or such. 


portions thereof as may be cited by any party and as. supported by and in ac- 
cordance, with: the reliable. “probative, and substantial evidence..* * * 


Accordingly, i in a situation where, as here, the Government i issues an 
order canceling an outstanding grazing permit, and a hearing is held 


on the propriety of that order, the Administrative Procedure Act - 


places the burden of proof upon the Government. The attempt to 
shift to the appellant. the burden, | in this: proceeding, . of proving 
priority of the base lands was improper. 


©» The. Bureau of Land Management was represented at the hearirig.” - 
OR October 14, 1952, by the Regional Counsel, Region 4, and by. the | 
| _ Assistant’ Chief, ‘Division of Range Management, ‘Region 4. Dale. 


ar Section 2 of ‘the: Administrative Procedure Act & U, s. c, 1952 a, sec, 1001. (a) 7 bie As 


oe “defines “order” as follows:: | 
* - “ Order’ means the ‘whole or any. part. of: ‘the final disposition (whether afiriins Ss 

a ~ tive,; chegative, injunctive, Or declaratory in form) of any agency i in any, matter other © 

at 4 - than: rule o making. but. eee Hesnsins: bed bike a de . “ 
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) Kinnaman, range manager of Utah Grazing Districts. Nos. 6 and 9, | 
testified for. the Bureau. 


The appellant was represented ig éoteee and J tigad Fr. W. Keller, 


a member of the advisory board for. Grane District No. 6, testified _ 


oo ‘the: appellant. : 

A. J. Redd, a grazing sartnitiad using. the Federal range in the 
same akea as that used by the appellant, was recognized as: intervenor. 
‘Mr. Redd testified to the effect that his grazing privileges would be 
adversely affected if Mr. Halls’ appeal were sustained but gave no 
other testimony nor did he submit any evidence at une oe (pp. 

2-3, 56). 

The basic issue fe olvad at ; the hesthir 0 on - October 14, 1952, on 

appeal from the range manager’s notice of August 3, 1950, canceling 


- Mr. Halls’ permit was whether certain lands owned or controlled by 


the appellant had sufficient “priority” to entitle the appellant to: the 
use of the Federal range in Utah Grazing District No. 6 authorized by 
the 1943 permit, that is, whether the base lands were dependent by 
use as required by the Federal Range Code. 48 CFR 161.2 (19 F. R. 


| 8955) contains a detailed definition of. Jand dependent. by use,. only 
the first part of which definition r needs to be considered, on this ee 5 


and. which provides: 


-(g) “Land dependent. By use” means eerie: lana which: is of such. character 
“ that the conduct of an economic livestock . operation requires the use of the 
Irederal range in connection with it and which, -in the 5-year period immediately ; 
preceding June 28, 1934 (referred to in this part as the “priority period”), was: 
used asa part of an. established, permanent, and continuing livestock operation. 


- e., for any two consecutive years or for-any. three years in connection with sub- | 
nei stantially the same ss of the public domain, — now part. es the’ Federal 
range * * *, - : 


It was stipulated at ae Reais eo 3) that no Saaantion was eae 
raised regarding the: commensurability or the control of the base lands, 
but that the question involved was limited to the priority of the 
following lands in T. 33 Sy R. 24 E,, S. L, M, ee now owned By 
Mr. Halls: | 
sec. 29 EW14, Wi,SHiA, SEYSEY, | 
sec. 28, SW1,SE1, od 
sec. aT, WysSwi, 
sec. 32, NESEY, 
—. sec. 33, NW14, EX4SWY,, WYNBY,, NEYNEY, 
sec. 34, NWYNW!A aa 
The land in sec. 29 is known as.the Arthur 8. Wood ranch and the 
remainder of the above-listed lands is referred to as the Halls ranch. 
The priority of the land in sec. 29 will be considered first. ) 
_ The priority period in Utah Grazing District No. 6 began on June 
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- | “98; 1929. Mr. ‘Halls bought : a. half. erase: in. ae ee Wood atch 


1 in 1918 and continued to own that interest, until November: 19380, when : : ; os 


an he bought the: Yemaining half.interest: from. Arthur Ss. Wood. “Mr. 


Halls has owned.the entire. interest i in,the property since 1930. (p. 26). 
The record contains an affidavit dated April 18, (1988, by: Arthir S. 
Wood relating: to'use of. the: jam ood yanch: during eat? of the phonity . 
aan The. aflidavit. states: , 


Bee 8. “Wood, being first: duly’ sworn aindai® oath’ ‘states: ‘That “his poate office 
‘address is : Monticello, Utah: that: for: ‘several ‘years he was engaged in ‘the live-. 
stock. business in: San Juan County, Utah: that during the: year 1928 he was the 
. owner of 357 head of sheep, and was the owner of 1016 head of sheep. ‘during 
* the year. 1929, and’ 350 head of sheep during the year 1930: that duri ing the winter: 


ie ‘months | of said years the said ‘sheep. ranged in. Dry Valley i in what is now desig- : 


| ‘pated: as: ‘Allotment: No. aL of. District. No: 6, by the division ‘of grazing, and in . 
‘Allotment No..25, and on his. farm during the remainder of thé year. — — 
That during said years he was the owner of what is. commonly. known as: ihe _ 


<_ Arthur: Wood ranch oe eS, containing 280° acres: more. or less; that. said ranch . | 
was. used as the base for the operation: of his sheep: business : That. on: the 4th. | 


oe day of ‘November, 1930, said A.'S.. Wood sold. the above. described. Jand to Frank 2 


a Halls of: Monticello, “Utah, and that the said Frank Halls has been ‘the owner’ : <. 
of the above mentioned property since the. date last ‘above mentioned. ) ta 


- The Government contended at the hearing that: Mr. Wood's. use. Sof i. i 


aoe Wood ranch during the priority period did not’ qualify the property a“ 


oe ‘as land: dependent by use under the-range code as there was only one ne 


season of use, 1929-1930 (pp. 18-14). The decisions of the heatitig om 


: examiner | and. the Associate Director. upheld this contention. re 
oo Mr, Wood’s affidavit states that during the summer of 1980, ‘the: 350 eiet oe 
sheep. which he owned. used. the ‘Wood ranch. as. base. - ‘The: winter 0; 


ee grazing season in the district begins in the month of: October. ‘Thee. 
statements in the affidavit that during the winter months of the years. = 


~ 1928-1930 the sheep ranged in Dry Valley are evidence that when the ~ 


ee ‘Wood ranch was sold to the appellant i in November 1930, the 350 eres ie 


7 which Mr. Wood owned that? year were grazing in Dry Valley. - 
Mr. Halls testified that as part of. the agreement: for sale: ie the. | 
property, Arthur Wood was to receive 12 tons of hay for 6 years and. 


«his sheep were to use the base property until Mr. Wood could dispose : 


i - - of them in a normal manner ; that i in addition. to: the. hay, Mr. Halls. ., : 


7 was to let Mr. Wood have pasture and permission to care for his sheep: o 
—) .on the ranch; that as Mr. Wood did not have any other: property and. ~ 
wanted a place to Keep his sheep. until he could dispose of them in-an ~~. 


orderly manner, he.continued to use the ranch for the care-of his sheep: 
_. for one or two years after November. 1930 as he had: used’the land 
- before the sale to Mr. Halls..(pp. 30, 31;.36, 40,. Al). “Mr. Halls also. - 


testified that Mr. Wood’s sheep. uséd the ariintor range through the ae 


tae 1930-1981 : season ; 3 that the. of used the Wood's ranch @ as uae in nthe a 


east ee at a ee ane | 
oe ee 7 a 8 September. 8, 1955 te, a . 
eptiae and summer ‘of 1931; that the sheep came back to the ranch and | 
lambed. there i in the spring of 1931, and ran on. the ranch for. more 
than one season after 1930 (pp. 30, 31, 36,40). | 
Judge F. W. Keller testified for the appellant and stated that he had 
put his own cattle in Dry Valley i in the winter of 1931; that he traveled 
through Dry Valley many times, and, although he’ could not fix the 
date, he knew that Arthur Wood ran some sheep. there, perhaps six or 
seven hundred head : that he saw these sheep a number: of times over: 
the c course of several years; that he thought that 1932 or 1933 would be: 
the years during which he saw these sheep (pp. 42, 48, 48). Judge 
Keller also.testified that he knew that Arthur Wood had wintered his: 
sheep i in unit No.1 (Dry Valley) and continued to do so until he termi- 
‘hated. his operations in the. sheep business; that if Mr. Wood owned 


sheep in 1929-1930, the witness could positively testify that, Mr. Wood 


--wintered the sheep i in Dry Valley (pp. 44, 53, 54). | 
A certificate by the county recorder :was introduced into evidence 
‘at the hearing for the appellant showing that A. S. Wood owned and. 

_ mortgaged 1,373 sheep during the period October 4, 1928-A-pril 7, 1929 
(pp. 54, 55, appellant’s exhibit A). Appellant’s exhibit B ehiehe was. 


/ tr educed’ at the hearing i is a chattel mortgage dated: August 10, 1933,. 


by which A. S. Wood and J ennie D. Wood of Monticello, as mortga~ : 
gor S, pledged OTE 5 head of sheep as security on a note to the State Bank 


of San Juan. The mortgage recites that the 275 head of sheep consti- | 


tute “all propert; y of like char acter and description owned or possessed. 
by the mortgagors i in San Ju van. County, Utah” (p. 55, ee Ge 
exhibit B): 


~ Although J udge Keller’ S tno is inexact about dates, he dia ae 


| ~ testify: positively that Arthur Wood continued to winter his sheep in 


a unit No. 1 until he terminated his operations in the sheep business. 
mak ‘(p. 44). This testimony and the 1933 mortgage are independent evi- | ; 
_ dence tending to corroborate the appellant’s testimony that Mr. 


‘Wood’s sheep used the Wood ranch as base and wintered in unit No. 1_ 
for several years after November 1930. There is no evidence in the 
entire record which contradicts the appellant’s testimony about the. 
use of the Wood ranch as base for Mr. Wood's ee for several years 
after November 19380. 

~ The Associate Director’s acide the Hearing Examiner’ s decisions 
held that no. priority attached to the Wood ranch after. the 1929-1930: 
season, apparently because Mr. Halls’ agreement. to’ supply hay: for 
feeding the sheep was regarded as part of the purchase price of the 
land. Such a conclusion disregards the undisputed testimony ~ that: 


Mr. Wood’s sheep lambed on the ranch during the spring of 1931, 


4 used the ranch for pasture mn the 2 Spring and sumer of 1981, wintered P 
t 85857255 —_4 _ 
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a an Dry. Valley during the 1930-1931, ne grazing. season, ised the a o. 
- Jand as” base for more than one season. after 1930, and continued to. 


| . ; = winter in Dry Valley until Mr. ‘Wood terminated his operation i inthe — : 
- sheep business, which, ‘there, is: some ‘evidence: to. indicate, did not i. ee 


a = mp until after ‘August 1983. 2 ot. 
- The Department has held that. syeivadaly: aa forage. land alich a ay 


te was used during the priority period for the care of bucks and hospital ae 


7 stock: of an. established. operation. which required the substantial use _ 2 - 


— ~ of the public range in connection. with such private land is ‘properly a 


_ | regarded as land dependent by use. Del H. Adams, A-25796 (May1, — ie 
1950). AP fortiori, in the instant case, where undisputed testimony a 
ee indicates that, private land was used for lambing and pasture and for 


ss the general care of the. sheep j in addition to supplying hay for the 


7 : sheep, and where the sheep grazed on a designated part of the Federal fae or 
range in. winter, the private Jand should, be considered. to be land 


_ dependent by use for the priority years during which such use occurred, | 
The appellant’s testimony that the Wood. ranch was so used by the 

- Wood sheep during the summer of 1931 and that these: sheep: had » 
| grazed during the previous winter in Dry Valley i is consistent with a 
detailed commensurate property. report of June 10, 1938, made by an _ 


oa _ examiner of the grazing district. This report, which was introduced o* 
into evidence at the hearing as part of the official. record in this case ~ 


~ (p.3), shows, in addition to the dependency by use. of the Wood ranch 
-. during the- priority year 1929-1930 by reason of the use of Dry Valley 
- by 1,016 sheep, that during the priority year, 1930-81, Wood ranch ° was. 


85, dependent by use of Dry Valley for grazing 350 sheep. oe 
While the use of the Wood ranch by Mr. Wood’s sheep after No- 


vember 1930 was apparently a part of the purchase price which Mr. 
Halls paid to acquire entire ownership of the land, this does not change... 


the fact that the use. was that which is required to give private land o 


. ~ the attribute of dependency by use. The situation with respect’ to the 


use of the Wood ranch by Mr. Wood’s sheep after November 1930 _ | 


: - appears to have ‘been the same. as: that which would have existed if | 
~ Mr. Wood had sold the land at a higher priceinmoney thanwasagreed © 
upon and had then directly: leased-or rented the land-from Mr. Halls: 


oo by use. 


after November 1930. and. continued. to use. it: under lease for several - 
“years until he disposed of the sheep. There is no question but what 


‘such, use of jand vy: a lessee ae invest the Jand with h: dependency ne 


There ae some Geto as ; to ie after the sale, Mr. Wood Se ee 


. , | . ie had the necessary control of the property to: qualify : it as base property an ; | 
- mae under the provisions. of the Federal Range. Code. Base property means — a ee : 
eget * Privately: 0 owned or r controlled Jand or water used. for the support of S Sates 
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_ livestock for which a grazing privilege is sought and on the basis of 
which the extent of a license or permit is computed (48 CFR.161.2 (d)._ 
and (e); 19 F. R. 8955). If, after the sale, Mr. Wood had the right 
to use the property as base. for the care of his sheep, it is possible that 
he had such control of the property as-a lessee has, which is sufficient to 
qualify the land as base property: under the Federal Range Code (see, | 
--@.g., second proviso, 43 CFR 161.7 (b); 19 F. R. 8958). 

Mr. Halls’ testimony regarding the agreement with Mr. Wood at the 
time of the sale of the Wood ranch was that as a part of the sale price, 
Mr. Halls signed an agreement that Mr. Wood was to have a specified 
amount of hay over a period of 6 years and that part of the agreement — 
for the sale of the property was that ‘the Wood sheep were to use the 
‘property as base for a year or two after the sale (p. 31) ; that as part of 
- the “deal on the property,” Mr. Halls agreed to “let him [Mr. Wood] 
in there to take care of his sheep * * *” (p. 36); and that Mr. Wood 
had the right to run the sheep on the Wood ranch. until he oe the 
| sheep (pp. 40, 41). 


It is not clear: from this. eee whether the meet eau _ 


Mr. Wood's use of the land after the sale was a part of the agreement 
which Mr.. Halls signed or whether it was an oral and less formal — 
| agreement. Although the testimony is not very definite, it appears 
that in addition to the agreement about hay, and as apart of the 


transaction by which Mr. Halls bought the land, he agreed to let Mr. 


_ Wood use the property as base for the Wood sheep for an indefinite © 
length of time which would be determined by Mr. Wood's disposing 


of the sheep; that until that time, Mr. Wood had the right to use the _ 7 


- “Wood ranch as base and that the consideration for Mr. Wood’s use - 
_ of the ranch was reflected in the price for which the property was sold 


to Mr. Halls. - 


‘Regardless of what Mr. Wood’s eae interest in the on a : 
~ the sale : may be called, the evidence with respect to his control of the — 
‘property is that he had the right to use the ranch to support and care 


for his sheep until he disposed of them. There was no evidence that 
vatter the sale, Mr. Wood was not entitled to use the land 3 In accordance _ 


 4Where a vendor of land continues in possession, either by an ema in. the coutract ; 
‘of gale or collateral thereto, his right usually takes effect as a reservation, and in that case 


_. the relation of landlord and tenant does not exist between the parties. However, the parties 
- may, if they wish, deliver the possession of the premises to the grantee and have him lease — 


them back to the grantor aud, if that is done, the relation of landlord and tenant would 
-exist between them ; and unlawful detainer would lie against the grantor in case he refused 
- ‘to deliver up the possession according to his agreement. * * *” 3 Thompson, Commentaries 
on The M odern Law of Real Property, sec. 1082. , 
Tf the agreement between Mr. Wood and Mr. Halls took effect as a reservation from the 
‘deed, Mr. Wood may be regarded as having become the owner of a profit a prendre or an 
easement. in gross, and as such, entitled to. specific performance of the pereoment, 1 
“Thompeon id., SECS. Aaah: ae Bs, Sheree 341-3847, 356-867. 
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< with. the agreement as 10. Se Mr. Halls itesti ed ‘Thus, scan ; 
the matter is not free from doubt,.as “Mr. Wood’s. interest. after'the = 


- sale of the. ranch may have: ‘been that ofa lessee or. that of anownerof 


a reservation.in the land, ‘either of which would meet. the requirements: 


of control contemplated in the definition of. base property in the Fed- 

eral Range. Code, the record does. not support, a: conclusion that Mr. | 

Wood. did not have the control of the. Property, necessary | to make it 
base property. 

. In view of the ee conaideraiiene. and of all of: the cae | 

7 that Mr. Wood’s sheep used the base land and: the Federal range. for 

2 consecutive years, during the priority period (1929-1930 and 1930— 


| 1931). in.such. a way as to qualify the Wood ranch as land: dependent. 
~.- -by-use, the determination, implicit.in the Associate Director’ S decision, oa 
that the Wood ranch tucked priority will be set aside. ee | 


The rest. of the land here under. consideration, ae | to as Palle - 


ey € ae is. composed of various tracts which. the — purchased. 
at. different times, but all of which he owned by 1938. 7 
The commensurate property survey report dated Ju une 10, 1938, and ae 


aa aflidavit by the appellant dated August. 8, 1938, showing private oe 


and and public domain use, are the earliest sources in the Halls’ graz- ee 


rs ing record which purport to show in:any detail or with accuracy the a as 


> complete picture « of Mr. Halls’ livestock operations during the priority i ee 


o "years. With respect. to: the. priority. of the Halls ranch lands, the 2 


o : ‘commensurate property survey report. of June 10, 1938, which shows. a 
base land location and control and:summarizes the dependency by use: ~ 


a of such lands, indicates that Mr. Halls then; owned. af 320 acres of which | | ; 
Le. TBO! acres, including the. Arthur Wood and. Halls ncn showed de~ a Su 
ue pendency by. use on the Federal range in units 1. and 25; that Halls > 


ee - ranch had: been. used as ‘base for livestock operations which required. ae ak 
.the use.of the public range during the priority years as follows: ~: 


For the priority year 1929-1930, Halls ranch was. base for 50 atts | 


7 amd 15 horses grazing on the Federal. range in ‘Dry. Valley, South. 703 


7 Point, and. Summit, Point. between September . 15 and February 15,. 
and for. 120. sheep grazing. in. the s same area between. J oe 1 and | 


November A ee | 
For the period between Ju une 98, 1936, ‘anid I une 9, 1931, Halls’ and 


Wood's. ranches: were base. for 50. éattle. and. 15 ic using ig the ame i 


-Fange during the same season as ‘was shown for 1929-1930. | 

, For the period between. June 28, 1931, and June 27, 1938, Halls’ and 

ee Wood's ranches were listed as base property for 50 cattle and 15 horses. 

_. using the range in Dry Valley, ou Point, and Surnanit: Point: be~ 
_ tween. September 15. and February 15. ene 


~The use of Halls’ and: ‘Wood’s ranches. as: bass proper ta for a same oe =~. 
one kind and numbers of livestock. using the same ee during the same a 
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season as was shown for 1931-1932 is given for the priority years 
June 28, 1932, to June 27, 1933, and June 28, 1933, to June 27, 1934. 

Mr. Halls’ afidavit: dered August 3, 1938, of private land and pub- 
lic domain.use, which ééntaing a stailed record of the use of the Wood 
and Halls ranches as base property and of the public range which was 
used as a part.of the livestock operations from that base property dur- 
ing the priority years, is in substantial agreement with the examiner’s 
report of June 10, 1938. The information in the examiner’s report, 
summarized above, authorized the issuance of the 1943 permit which 
was based in.part on the priority of the Halls ranch lands, as the re- 
port showed use of the Federal range in connection with Halls ranch 
which is required to make that land dependent by use. Any 8 years or 
any 2 consecutive years of the use, outlined in the report of June 10, 
1938, during the pr lority period, are sufficient to give the Halls atic 
property priority necessary to support the issuance of the 1943 ‘permit, 

_ without reference to the extent of the use auther ized thereby. | 
‘The statements in the Associate Director’s decision that the appel- 


2 lant failed to list Halls ranch properties, in his 1935 or 1936 applica- 


tions and that the first time the lands. comprising Halls ranch were > 
identified or entered into the case file was in the property survey re- 
port of June 10, 1938, are not correct. A diagram which apparently 
was submitted with Mr. Halls’ 1935 application shows, by legal sub- 
divisions, lands owned and leased by Mr. Halls in T. 33 S., R. 24 E., 
S. L. M., Utah, where the Halls ranch lands are situated. With re- 


spect to ‘lis Halls ranch lands, the diagram shows that the SW14SEy, — | 


of sec. 28 and the E1ZWi%, WIANEW, and the NWYNW, of sec. 33 | 
were owned by Mr. Halls. It was stated on the 1936 application that. 
the appellant owned 640 acres of land and leased 1 260 acres. A dia- 
gram which was apparently. submitted with the 1936 application, 
| showing the land owned and. leased,:is obviously incomplete. as only 
about 1,200 rather than 1 360 acres of leased land are shown on the 
diagram. 
 - The Halls ranch lands tigre under consideration which were not 
identified in the 1935 or 1936 diagrams, consist of an 80-acre tract 
(NEI,SEY sec. 32 and SWI4NWY sec. 33). which, according to a 
property report filed by the appellant on December 17, 1945, was pur- 
chased from San Juan County in 1934, and the 160 acres hows as the 
“Bailey land” (W14SW1, sec. 27, NEY,NEY, sec. 33, and NW 


- NW sec. 84) which were ‘purchased by the appellant j in 1936 (p. 84). 
‘However, the record contains a letter from Mr. Halls protesting a 


notice of March 19, 1937, from the Acting Regional Grazier which | 


informed Mr. Halls of ie advisory board’s recommendation regard- | 
ing the appellant's appieaes for. 198 71988 grazing — This 
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letter is vandated: but the record indicates that 3 it was filed betas April _ 
12,1937. The letter is clearly a part of Mr, Halls’ application for. 


4 "grazing privileges during. the 1987-1938 season: ‘Mr. ‘Halls stated _ 
in the letter that he owned 1,080-acres of land, most of which he had 


a owned since about 1920. “The land is not described ; In. legal subdivi- — 


~~ gions, but the number of acres of this owned land which was. irrigated 


and planted to alfalfa, the. acreage consisting of cultivated dry. lands, 


and that which was irrigated pasture land were designated. Mr. Halls po 

stated that his owned land had been used since one 1920 in connection os 
with the. production of livestock. ‘He stated also that he was leasing <oe 
680, acres, the greater part of. which he had been leasing for 6 or 8 


years, but he did. not. describe the leased land by legal subdivision. | 


Although none of the land referred to in this protest letter is identi- : 


. fied by legal subdivision, it seems probable that the total acreage state- | 


as ments in ‘the letter as.to owned and leased lands included. the “Bailey. 


~ land” and the above-described 80 acres which the appellant acquired — 


_ from, San Juan County, since both. of: these tracts are listed as base 
aes lands owned. hy. the appellant J in the property: SUEY, teport, of J une » 3% 
10, 1988. . 


i | At the hearing, Mr. Kinnaman testified for the, Burean that the a 
| | desing the priority. ad (p: 15). ie oe 
| Private property, may. become Apeniiént eee use re ihe Federal _ 


4 range code if it was used 1 im the required manner with the public: dO=3. oS 


main even though such use was made by ; a lessee rather than the owner ee | 


? of the property (cf. Charles R. Kippen, 61 I, D. 452 (1954) ). 


In reply to the. testimony: that the appellant. did. not.own. Halls . e _ 
. “ranch during the. priority. period, J Mr. Halls testified that he bought. eae 
the. property at various times, that he had leased the lands. for a num- 


= 7 : ‘ber | of years, before he bought them, that he was leasing Halls ranch : : 


‘Falls Ranch lands utider his control and did not Tease them to | anyoné Sed,” 
else (pp. 29, 30, 32). He testified further that he leased. part. of Halls 
ranch from ‘the wife of a person who homesteaded it; that taxes were 
=o delinquent on the property and appellant bought it at ataxsaleantd 
> later obtained | a. quitclaim deed. from the widow of the. man who home- a 


ot ~“gteaded ats and that appellant did not have a written. lease: on ‘this. 7 
land (pp. 30, 83). Although Mr. Halls testified at one point thathe 
= thought. the first: year during which he leased the homestead land Was: ft 
- 1982 or 19383, he testified three times. again, more: definitely, i inresponse 
to direct: questions about this statement, that he had the Halls ranch 
property: under lease in 1 1930 when he bought the 2 Arthur Wood. ad oe. 
RS 39, iia Pec be ee, oe 
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- With nies to that part. of Halls ranch called the “Bailey 
lands, ” Mr. Halls testified that these lands were leased informally 
from Ralph Jones until Mr. Jones traded the lands to J. M. Bailey, 
shortly after which the appellant traded other property which he 
owned for the Bailey lands (pp. 38, 84). Judge Keller testified that 
he knew that the appellant had a ae of Halls ranch leased from the 
State for some years before ‘he bought it, and that he had this land 
Jeased a number of years before 1937 (pp. 45, 49). No written evi- 
~ dence of the leasing of these lands during the priority period was 
introduced in support of the appellant’s testimony, but to the extent 
that the land was leased under informal, oral agreements, the lack 
- of letters, canceled checks, or other written evidence of such agree- 
ments long after the appellant purchased the land is not significant: 
There is no evidence in the record that Mr. Halls did not lease the 
property in accordance with his testimony at the hearing. ~~ 
In the cir rcumstances, where the official records, including the prop- 
erty survey report of June 10, 1988, show that the Halls ranch lands » 
were under the appellant’s. control during the priority period; where 


more than half of the lands involved were included in Mr. Halls’ 1935 
and 1936. applications, and where there i is nothing in the record to 


- support a. conclusion that the lands were not controlled from 1930: 
and after in accordance with the appellant’s s testimony, the conclu-_ 
_ gion in the Associate Director’ S decision that the lands were not so con- 
trolled is untenable. Insofar as the propriety of the cancellation 


notice of August 3,.1950, required a finding that Mr. Halls did not. 


control the Halls manch lands during the priority period, the Govy- 
ernment. was required to submit evidence indicating lack of control. 

However, the Government did not present any evidence whatsoever 
to refute the appellant’s testimony that he leased the lands as to which 
the question of control during the priority period was raised, and. 
the available record evidence does not conflict with the appellant’s 

testimony on this matter. As there is no substantial evidence in the 
record that Mr. Halls did not control the Halls ranch lands under lease 
during the priority period, the conclusion to. that effect 3 in the Asso- 
ciate Director’s decision must be set aside. 

Mr. Kinnaman read at the hearing certain por tions of the appel- 
lant’s 1935 and 1936 grazing applications as evidence that the appel- 
lant did not use the Federal range during the priority period (p. 10). 

In an application filed on May 1, 1935, Mr. Halls applied for a per- 
mit to graze 50 cattle and 10 hore in common with other users of 
_ land described by township and range which included Dry Valley. 
, It should be noted that when Mr. Halls filed this application, Utah © 


* Grazing District No. 6 had not yet been. established and the Depart- 
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ment: iad not isied any  Poeulations: governing the. or: azing of Pine 3s 
- stock in grazing districts under section 3 of the Taylor. Grazing Acti 
One of the questions asked on the 1935. application was: “Have Yous. 


E previously used the lands covered. by this application for grazing per- 


mit?” Mr. Halls: replied “No” to. this question. In reply. to other | : 


— questions on the same. application, Mr. Halls stated that, he fed. his | : . 
“stock 314 months in winter and. leased pasture for, the summer. 


In an application which Mr. Halls filed on February 15; 1936, he - : 


| described by ‘section, township, and range the public . domains (Dry - 


Valley) pay: used Dy, his -Tivestock and added the following a eee 


, statement > 


: “This was used aueae the winter of. 1984-1935, t but: am. nok. using ‘it: during the 
. winter of 1935-36, Stock are being grazed on privately owned and leased land. . 


Tn reply: to another question on the same application as to the length 1 
of time (the season to be specified by months). the applicant used the — 
public domain in his normal livestock operation, Mr. Halls replied: 


Oct. to Apr —50 cattle, (19845) Public domain not being used in | 
winter. of 1935-36. | 7 — 
weer a (Phe appellant’s Bite on the 1936 application do not ecu thé , 
- possibility that he used the range in years prior to 1934. However, 
the answer “no” in‘reply to the question on the 1935 application as to 
whether the applicant had previously used the lands: applied for is * 
- Inconsistent with Mr. Halls’ statement on the 1936. application. re- 
7 garding normal use, with his affidavit of August 3, 1938, showing prior 
use of the range, and with substantially all other evidences) in the record - 
on this matter. Counsel for the appellant questioned him about the 
1935 application at the hearing and Mr. Halls testified, in effect, that 
he may have. believed that the question as-to previous use ‘referred to 
previous use of the land under the Taylor Grazing Act, and that his 
answer meant that. he had. not previously used. this: ‘pablic domain 
under permit (pp. 27, 28). The testimony was. not mentioned in the 
Hearing Examiner’s or the Associate Director’s decision. | However, 
considering. the time when the application was filed, the appellant’s 
explanation that his answer may, have meant that he had not previously | 
used the range under permit or reoulation is plausible and is consist- _ 
~ ent with. the great preponderance of evidence i in the record which 1 in- © 


aoe diéates that he made some use of the range in Dry Valley durin ng wha i : : | 
_ oh now known | as the priority period. | are 


8 The departmental order of Tune 22 11985, establishing Utah Grazing - District No. 6 soe ears 


stated in part :. ‘ —_ 
-4he restrictions. authorized to be : mpeead by the said Act \ upon the grazing cee 7 : 
.: of the’ lands ‘within this‘ grazing district will. become effective when governing: . 
=. orders, rules or regulations have been duly issued by the. Secretary of the Interior —- 
and: posted. in the United. States etic land office for * the area or Areas in which =< 
othe: ‘grazing district is Jocated, pe ee “ ea a Sates 
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| Mr. rennet also testified regarding aL statement, Coen 
given by Mr. Halls and included in a summary of a commensurate 


| property report dated February 24, 1936 (p. 11). The statement 1s: ie 


The winter 1934 & 85 is the only time Halls has ever used P. D. [public 


domain] to winter on. He also summered his stock for the most part on his own a 
holding. However he wants summer range on P. D. to give his pasture a rest. 


‘The same report also states that Mr. Halls had 10 years prior use on - 
- the public domain in district No. 6 in T. 30S., R. 23 E. (Dry Valley). 

These two statements are so patently anconsistant that the report is of 
no evidentiary value with respect to the question of the appellant’s 

use of the public domain during: the priority years, and the reliance 
in the hearing examiner’s and the Associate Director’s decisions on the 
statement in this report as.to use in 1934. and 1935 without, gone me 
_ the 10-years prior use statement was erroneous. | 
‘The hearing examiner’s decision refers to the jeans, at the fate | 


ip on October 10, 1946, of two persons who used the range in Dry _ 


Valley during the pr jority period. Mr. Cecil Jones, an intervenor im 
the 1946 hearing, testified that 1933-1934 was the first year during 
which he saw Mr. Halls run cattle in Unit 1; that Mr. Halls had about 


30 cattle, but the witness didn’t know a heres Mr. Halls had sheep - : 


- (transcript of hearing on October 10, 1946, pp. 19, 20). Mr. John ~ 
Perkins, a witness for the Bureau at ae 1946 hearing, i testified that _ 
he had observed Mr. Halls’ operations to some extent, that 1933 was 
the first year which he remembered Mr. Halls’ stock being in Dry 
Valley; that he couldnt say for sure that Mr. Halls did not use the 
area before that time; that Mr. Halls had between 40 and 60 head of 
cattle during that time (transer ipt of hearing on October 10, 1946, 

pp. 21-23). In summary, two persons who were in the area during 
the priority period remember 1933 as the first year in which sy ee 
Mr. Halls’ cattle using the range in Dry Valley. | 
Mr, Halls testified that he started buying cattle in 1927, that he had 
80 head of cattle and. 5 or 6 horses in Dry Valley in 1930, that his cattle 
grazed in: Dry Valley in 1929 and each year since that time (pp. 28, 

38,40). Judge Keller testified that his best recollection was that Mr. 

Hails purchased his cattle before the pr 10r ity years; that he thought 
in 1932 or 1933, Mr. Halls began running cows in Dry Valley, but did , 
not remember whether Mr. Halls had cattle there during the winter 
of 1931 (pp. 48, 44): J udge Keller testified also that a State well in 
the area was drilled before 1934 which corroborated Mr. Halls’ testi- 
_ ‘mony and other evidence in the record that the appellant’s stock were 
. using the range in Dry Valley before 1934 (pp. 35, 36, 56). 

_ The testimony of Mr. Jones-and of Mr: Perkins in the 1946 hearing 

and that of J udge Keller in the 1952 hearing i is independent: evidence 
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ae in support of the appellant’s past MiOnY and of the sommehsinate t prop- Pe 


Ee : erty report of J une 10, 1938, that the appellant used. the rangein Dry me 
.-° Walley during the priority, year, 1933-1934. . The only evidence that. 


the range was not so used during. that period 1 is the appelanuas state- -_ 
~ ment in ‘his 1935 application concerning previous use. ._ 


There is almost no independent: evidence (other than. the official a ae 
“ files) of Mr. Halls’ use of the range during the year 1982-1933. since. - 
~ the testimony of the witnesses as to such use is inconclusive. Mr. 
Je ones. and Mr. Perkins remembered. the 1933-1934 winter grazing | 


tn Season. as the. first time Mr. Halls’ livestock had. used. Dry Valley. —_ 


Judge Keller’ Ss. testimony that. he thought Mr. Halls began running 


cows in Dry Valley. in 1982 or 1933, but did not remember about the 


e winter of 1981 casts doubt on. the : accuracy. of the recollection of Mr. 


‘Jones and Mr. Perkins on this point.. Consequently, any question as 
to 1982-1933 will have. to be resolved by weighing the appellant’s 
_ testimony and. the evidence in the official files, including the com- 
~~ mensurate property survey report of June 10, 1938, and the: appellant’s | 
affidavit of August 3, 1938, ‘showing the same use. of the range during 
the 1932-1933 priority year as was shown for 1933-1934, against the 
appellant’s negative reply to the question in his 1935. application as 
__ to whether he had previously used the lands covered by the application. 
The Department has held that the cancellation of a grazing permit, 
issued upon showings accepted as sufficient to satisly the require- 
ments of the Federal Range Code, and upon which grazing privileges 
have been granted over a ‘term. of years, is-not warranted in the — 
absence of clear and convincing | ‘evidence that the base property upon: 
_ which such privileges were predicated was not. qualified under the 
range code and that the action in granting the permit was clearly — 
erroneous. John D. ‘Assuras-et al., A-24268 - (May: 24, 1946). When | 
Mr. Halls’ answer on the 1935. application j is Considered: with his testi- | 
mony as to what he probably. meant by the answer; and it is remem- 


we bered that when the application was filed, the grazing district had not — 


- been established, that no departmental regulations were in effect, and 
that procedures in. granting licenses were highly informal, 6 it seems 


unreasonable to give very mouch. weight to this answer on. the 19385 


application. Mor ‘eover, since the appellant completely | refuted the | 
statement by later aflidavit and by testimony to the contrary, and gave — 
_ a plausible explanation as to what he may | have intended by the'state-— 


‘ment, which explanation, is. consistent with the. preponderance: of 


 6In the departmental decision, George Ouran and ‘Sons, “A-28584 (April 28, 1943). ‘the | 


Ea informal procedure. involved in the issuance of. grazing. licenses during the first few years BS g 
after the enactment of the Taylor Grazing Act is discussed. There is no reason to suppose. 


that applicants in Utah Grazing District No. 6 were required in.1985 to show a more exact © 


_. eompliance with a Federal Range Code which was. not. then in: existence than “were persons. 
oe aling similar applications in other districts. 
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| eyidenes:. in the ee | showing some use of the range sanind the | 
priority years, the statement in the 1935 application loses its probative 
force. It follows that the conclusion in the hearing examiner’s and 
the Associate Director’s decisions to the effect that thie appellant did 
not use the range in connection with Halls ranch during the priority 
“period is not supported by probative or substantial evidence where, 
‘as here, the conclusion is based upon the appellant’s refuted answer in 
the 1935 application. The weight of the evidence in this record, con- » 
‘sisting of the appellant’s testimony, the official grazing files in the 
‘ease (except the 1935 application), and the independent evidence of 
‘witnesses shows use of the range during 2 consecutive years in the 
priority period (1933-1934 and 1932-1933) necessary to make the 
- “Halls ranch lands dependent by use. Accordingly, the determination 
in the Associate Director’s decision to the effect that the Halls ranch ~ 
lands were not qualified base will be set aside. | | 
In summary, the determinations in the Associate Director’ S secien 
that the Wood ranch and the Halls ranch lacked dependency by use 
and that the cancellation of all of the appellant’s grazing privileges 
‘was justified were erroneous because a consideration of the evidence 
in the whole record does not support those determinations. Cf. Uni- 
—wersal Camera Corp. v. Labor Bd., 340 U.S. 474, 487-491 (1951). It 

_ should be noted, however, that the conclusion in this decision that 
_ the Government did not show that the Wood ranch and the Halls ranch _ 

- were not used during 2 consecutive years of the priority period in such . 
3a way as to invest those lands with dependency by use does not amount 
ito a finding that Mr. Halls is entitled to all of the grazing privileges | 
authorized by the 1943 permit. The decision on the substantive issues. 
raised in this proceeding is limited to a determination that the can- 
_ -cellation of Mr. Halls’ 1943: permit in its entirety was erroneous on the 
merits in the instant proceeding in which the Government had the 
‘burden of proof. Should the appellant later apply for grazing privi- — 
leges, further evidence might properly be required of him as.an appli- 
cant, even. though such evidence was not required in this cancellation 
proceeding in which.the appellant had the benefit of the doubt about 
‘such matters as Mr. Wood’s control of the Wood ranch after the sale 
of the ranch necessary to show that Mr. Wood used the ranch as base 
property for the Wood sheep during the year 1930-1931 and evidence 
of the required use of the Federal: range during the prOnty year 

1932-1983 in connection with the Halls ranch. 

For the reasons discussed herein, not only was the ehecelln von of 


the appellant’s grazing permit for lack of priority improper on the | 


merits, but the cancellation was put into effect immediately, contrary 
to departmental regulation, and the action was unlawful under the 
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oe - Administrative Dieedure Act, thas wrongfully doprivink: ae coe - - 


‘ pellant, of the use of the range to. which he was entitled under the a 


- permit, pending decision on. appeal from the notice of cancellation. 


- Although the expired permit will not. be re- -instated now, the appellant fae ~ 
is entitled to the use of the range of which he was. unlawfully deprived = 


a : : by. the notice of August 4, 1950. . In the circumstances, the Department 8 ee 

holds that use of the range for 2 winter grazing seasons, in accordance 
es with the erroneously canceled permit, of which use. the appellant was. 
_ wrongfully deprived, should be granted now to the. appellant, such use a 
a e to be subje ect to any pr ‘oportionate cut in numbers shared by. other: users. 


; in the area.. It:is further directed that ip the appellant should apply ; 


. ~ sistent. with this ee 


7 for grazing privileges to begin after the use authorized by this decision, — — 


© he‘should, in no event be penalized as'a result of the fact that he has ~ a; 
not: filed an application. during the period his appeal from the cane. ~ | 


cellation notice of Angust 8, 1950, as been ‘pending ef 43, CFR 
161.6 (9), 19 FR, 8957)... ? 7 
- Therefore, pursuant to the ee dolezated: to the Solicitor e : 
| i Secretary of the Interior (sec. 23, Order No. 2509, as. revised; 17. 
FE. R. 6794), the decision, of the Associate. Director of. the Bureau of 
Land Management is reversed and. the. case 1s remanded for action con- 


“Epatonn tT Frivz, bo S 
3 Peputy Solicitor. ae 


| "OWNERSHIP oF BIG CREEK c FISH. HATCHERY AND ) OTHER | is, ) 
hn i TT. | _ FACILITIES . ge eee, ciate 


| Statutory ¢ Construction: Adintnistrative Construction—Statutory. Constrac- ; 
tion: Legislative History—Wildlife Refuges and Projects 


re “Act of May 41,1938 | (52. Stat: 845), as. amended; “did. not contemplate that title a oa 
to. Columbia. Riyer fishery. facilities: constructed on State- owned lands would: yo * 


> as pass to the States. so ee eee 
_— M-86204 oe | 7 | PS : be E Ss oo at | Suprennem 1 2», 1955. 


- To THE Dnecioe Bien. z AND See Senvrce.. 


You have requested the views of this office. on: the ees of fia: : m : | 
ery facilities constructed ‘under. the provisions of the act of May TL,. re ty 


1988 (52 Stat. 345), as amended. ‘The question arose originally on. the. es 


request of the State of Oregon for reimbursement: for payments to the = 


“State Restoration Fund.” ‘The State Restoration Fund was estab- a 
a lished to. cover the cost of f replacing or rebuilding State p propery that = 
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had been lost, ‘damaged, or Asstroyed by fre, smoke, explosion, storm, 

| flood, or earthquake. a 

"The act of May 11, 1938, authorized and directed ihe Secretary of 
the Interior to establish one or more salmon cultural stations in the 

3 Columbia River Basin in each of the States of Or egon, Washington, 

and Idaho. It also authorized. the. ‘Secretary to conduct investiga-. 
: tions, engineering and biological surveys, and experiments for the pur- 

pose of conserving the fishery resources of the Columbia River and 

its tributaries and “to construct, install, and maintain devices i in the 

Columbia River Basin for the improvement of feeding and spawning 

conditions for fish, for the protection of migratory fish from irrigation 


projects, and for facilitating free migration of fish over obstructions,” a 
and lastly, to perform all other activities necessary, for the conserva- , 
~~ tion of the fishery : resources of the Columbia River Basin. Itshould. _ 


be noted that this authorization followed almost immediately the | 
Bonneville Project Act of 1937, for the obvious purpose of relieving, 


| | if possible, the damaging stecis of the Bonneville Project on the fish- 


ery resources of the Columbia River. Subsequently, when additional | 
dams on the Columbia River were proposed, several efforts were made 


to coordinate the activities of the fishery agencies of the States‘of Ore-__ | 
gon, , Washington, and Idaho, and those of the Fish and Wildlife Serv- 


ice to preserve the fishery runs of the Columbia River. It’ is well 
known that little progress was made toward developing a coordinated 


plan primarily because each of the agencies had different. views on, . . 


- first, what ought to be done, and secondly, which agency ought to— 
_ assume the responsibility for the impending damage to the fisheries. _ 
Amendment of the act of May 11, 1938, by the act’ of August 8, 1946 
(60 Stat. 982), had for its sole purpose establishment of a fr amework 
on which a coordinated program could be built. - : 
One of the problems encountered in attempting to coor dinate fia 
several fishery programs was the inability of the Fish and Wildlife 
Service to contract. directly with the State agencies to carry out cer- — 


tain phases of the program. Thus, section 2 of the 1938 act was 


- amended to provide that the Secretary of the Interior could enter into 
agreements with the States without regard to those provisions of sec- 
tion 5 of Title 41, United States Code, which require advertising for _ 


_ bids. It was expected, as was developed before the Committee on — 


| Appropriations of the House of Representatives for the 80th Congress 

during its consideration of the Civil Functions Appropriations for the 
_ Department of the Army (1948), pages 548-594, that duplication of 
_ effort in carrying out the Columbia River fahevies program could be 
avoided by permitting the Secretary of the Interior to utilize and pay | 
_ . for the services of the several States i in developing biological data, in 
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: s : stream clearance, and j in ae functions. i Shee words. the ‘several ‘ : | 
~ phases of the program could be parceled outso as to utilize the existing . 


facilities, research as well as. construction, of the States of Oregon and 


: | Washington. ‘Idaho was not an active participant at this stage of the — | 
_- program. - There also. was introduced by the 1946. amendment, three 
other features: which were intended to place the States and’ Federal an 


| Government ona cooperative | basis. ‘First; the obligation’ of the Sec-. 


a retary of the Inter ior to maintain fish hatcheries and similar facilities: — 


was deleted. Next, the States were required, to provide the necessary: a 
"title or interest in lands which might be needed in connection with any: — 
28 construction. or improvement | prog ram by ‘the. United States. Lastly, 
the: Secretary of the Interior was authorized to construct facilities om c 


| . and to improve, these State-owned lands. es 


The question of the relationship of the State t to the Federal Govern “be 


- Peg ae 


a Saat briefly iefocs the: Committee on i Appropristivns in ecaneceah, - “ 


— with the 1949 Civil Functions Appropriations Act at. page 586. After: mee 


: a outlining the then proposed hatchery construction program which ; 
included the Sandy River Hatchery owned and operated by. the State 


a of Oregon but: peng. rehabilitated under the. proere we. find as _ a 


: - : f following. discussion : 


es $175, 000. ‘Is that a new i Tigtchery? | 


MR. DAY. Sandy River is an id hatchery being. rehabilitated and ge oo 


: eg enlarged. © , a 
MRE ‘CASH. Iti is. omnea byt the State of Oregon? oh eeerety ~ 
“MR. DAY. That is right, . an eta = 
—. , MR. CASE. Is it. proposed there that the $175, 000 is p40. be > expended’. fat 
a by the Federal Government or be turned over to the State. of Oregon? 
MR. DAY. The State of Oregon would serve as constructor for the: ae 
Federal Government to. do the’ Job. Cees 


“While the 1946 amendment aiithorizes thie’ sombunigtion with an . . _ 


| ~ funds of facilities on lands not owned or controlled by the United 


States, it required. that title to such lands should be obtained by the : 


ee States without cost to the United States. Primarily, this authoriza- 2 
“tion. was intended to be utilized in that. part of the program which 


Por ‘called for the improvement of. potential spawning ‘streams. through: L 


“the: removal of barricades such -as logjams, rock ledges, ‘and fall i. 
: “obstructions too. high to. permit the easy ascent of ‘migrating fish. 5 tn oe 


Pas s Such: improvement work required only temporary’ use of the sites. ~ 


ae The provision, of course, also was available in connection with the: ae 


construction of new or improved fish hatchery facilities. . 


da Although the United States did not require, in subsequent, agre 2e- os 5 
ments ‘covering. the construction or reconstruction of fish: hatchery - 


s - facilities that title to lands on 1. which the improvements were to be made = me 
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be omen ks ine United States, it does not euilee: chat ne facilities | 


constructed or reconstructed with funds appropriated to the Depart- — 
ment. of the Interior under provisions of the Civil Functions Appro- ° 


- _ priation Bills became the property of the States. On the contrary, it. 


is clear from the legislative history cited above as well as from the 
agreements with the States that the land acquired or owned and made 
available by the States:was to be held by them in trust for.the purposes 
of the act, at least until such time as the Federal Government subse-_ 
quently authouized the disposition: of facilities constructed with. ~ 
Federal funds. Ownership and administration of the newly con- 
~ structed.or reconstructed facilities then became a Jom venture between. 
the States. and the United States. .- | 

~The total program at Big Creek involved the ere of the 
hatchery facilities. The first work was begun under an agreement 
dated November 24, 1948, which was amended once in 1949 and twice | 
in 1950 to add additional facilities. A further agreement of October 
18, 1950, provided for the construction of 12 concrete rearing ponds, 
alteration of 9 existing rearing ponds, and the construction of head- 
works and a water supply line. A contract dated April 23, 1952, cov~ 
ered the construction of new buildings, including those for hatchery, 
refrigeration, utility, 3 residences, the construction of 9 new ponds, 
and other facilities.. In each of these construction contracts it was. 
provided that the Director of the Fish and Wildlife Service would. 
reimburse the State for the value of the work performed as. determined. 
“by the Director, not necessarily the cost of the work as expended by 
the State. | 

‘Beginning in about the fiscal - year 1951, requests 1 were made for 


| 7 Federal funds to cover the cost of maintenance of the enlarged Big: 


Creek and similar facilities, even: though the 1946 amendment. had: 
deleted from the act of May 11, 1938, the Federal obligation to main- 
tain these facilities. At least until that time there had never been 
complete agreement between the State and Federal agencies concerning 
the respective obligations of these agencies either for construction or | 
maintenance. To illustrate, the following i is quoted from the “Budget, 
Fiscal Year 1954, Lower Columbia River Fisheries Development Pre. 
gram, Civil Wanctions Appropriation, Prepared. by Department of 
the Interior, Fish and Wildlife pene for Department of the ay, : 
Corps of Engineers: es 25 

The operating costs of the facilities and activities, whetiee Federal or State, 
reflect only the additional recurring costs resulting from the construction of new | 
or the enlargement of existing facilities. Operation and maintenance funds for | 
State or Federal facilities and activities in operation prior to-the inception of. the 
Lower Columbia River Fisheries Development Program: will continue to be pro~ 
vided by the respective agencies. 
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oe Opertion: and andint matics costs: are ‘shown: only through F. Be 1965. At a a 


a a time an. appraisal will be made of -the success of the program in mitigating. up- ae 


oe stream: losses of salmon, provided that all program. facilities. have then been in. os 


i? : a full ‘operation for five years. In. 1965, on the basis of the appraisal, it will pe xe : 
determined if the operation’ and maintenance of the: State-operated’ units will ~ 


_ : _ thereafter be the shalstueliaas of the State bbe or will continue to be financed i | 2 : 
eee by the Federal government.» ee ee ee 
oe vs Fhe ‘first ‘agreement: éonitetnplating Federal aiainténancs® “of: the rs 
a a tage Big Creek facility’ was executed. 1 in’ 1951 and obligated: the 


| _. Federal’ Government: to pay the sum. of $20, 000, apparently the. total — aN 


cost of operating the: hatchery i in that year. “The next one, June 17, 
1952, estimated that the total cost of operation would be $37,414, aid: ee 

that the United States would’ pay as its share the sum’ of $23, 644, | 

"Again, these maintenance agreements contained a provision’ that the 


value of the services, to be reimbursed should be ‘determined by the. 
- Director. It is true that the Preliminary Project | ‘Statement and 
- Plans, Specifications and Estimates for Operation contained a refer- 
‘ence to the fact’ that. prior to the enlargement. of the Big Creek Hatch- 
ery facilities, the’ cost of ‘operating the hatchery was approximately - 
$18,770, and it, is ‘also. true that the estimate has remained: unchanged 


an the 1953 and 1954 maintenance agreements, However, there 7 1s DO 


continuing ‘obligation on the part of the United States to pay all 


 orany part « of the costs of Operation i in excess of $13, 770. Asa matter a 


of fact, the original statement. referred to indicated that this: sum. was 
| a7 minimum obligation of the State.’ Bo te | 
Any question regarding the use or’ availability of Fedral. funds f fee . 
maintenance, which may be raised by the repeal ‘j in 1946 of the. basic 
maintenance authorization, seems to have been resolved, at’ least an-— 
tually, by the appropriation | of. funds for: such purposes. See 
 Isbrandtsen-Moller Co. v. United States, 300. U. a 1989, ae (1989), 
| and Brooks v. Dewar, 313 U. S. 354, 361 (1941). 
aa Gi view of the joint interest of the State and the Unita States 5 in 
the reconstruction and enlarged Big Creek facilities, there i is no objec-- 


tion, of course, to the State carrying whatever insurance it deems 


i : advisable to protect: ‘whatever interests it has in the properties. “How-. >. 


= ever, that is an expenditure that must be borne by the States and. the 


—— States cannot properly be reimbursed. by the United States for any : yp ; 
ere expenditure i im 1 connection with such 3 insurance. — - z eee 
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Oil anid: Gas Leases: 4 Cancellation - 
Where a noncompetitive oil and gas lease is committed. ‘to a unit agreement, 
the unit operator is not entitled to notice of default in terms of the lease 
' prior to the cancellation of the lease. 

Oil and Gas Leases: Reinstatement : 
An application by a unit operator for the reinstatement of a canceled non- 
competitive oil and gas lease committed to the unit agreement is properly | 
denied where the basis: of: the: application for reinstatement is that the 
unit operator did not receive notice of default. prior to the cancellation of 

~ the lease. 


oil and Gas. Leases : fandk gab; ect to Leasing - 


“Whére a noncompetitive oil-and gas lease is canceled. and the cancellation 
noted on the tract books of the land -office, ‘the: lands formerly: émbraced 
-in the lease. immediately become available for leasing by others. unless they . 
are on a known geologic structure of a | producing oil or gas field or are ce | 


+ oil a Gas pense “Applications rscbt 


. ‘The first. qualified applicant for land available for oil and” gay easing’ hal | 
a: statutory preference right to a lease: af a lease is: to be: issued: for ‘the 
_, land, which must be honored.. | 


: Oil and Gas Leases: Applications 


"An application for ‘a noncompetitive oil and gas lease ‘filed after the cancel: “ 


lation of a. former lease on the same lands and the notation of the can- | 


cellation of the former lease on the tract: books is not prematurely filed 
even though filed prior to the expiration of the lease. meer of the can¢eled 
ae lease fcr whieh. the rent hau been _ | 7 


APPEAL FROM THE BUREAU: oF LAND. MANAGEMENT 


This 4 1s an n appeal to: the Secretary of ie Interior. by the Zion Oil 
Cotipang, unit: operator of the Wyoming Anticline Unit Agreement, 
from a decision by the Associate Director of the Bureau of Land 
Management, dated December 21, 1954, which affirmed the action 
of the manager of.the land office at Cheyenne, Wyoming, in denying 
the: application of Zion Oil Company for the reinstatement of can- 
celed oil and gas lease Evanston 026215. pases | 

As of June 1, 1950, noncompetitive oil and gas lease Evanston 
026215, covering 559. 60 acres of land in secs. 1 and 12, T. 25 N.,, 
R115 W., 6th P. M., Wyoming, was issued to John F. Howard, indore 
’ section 1 of the act of J uly 29,1942 (56 Stat. 726). This act provided. 

‘that. upon the expiration of ‘the 5- Bie term of any noncompetitive 
364605551 en Cb. . 62 I, Da No, 9 
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oil and gas Tease issued. pursdant’ to fe provisions of the’ act. ot = 
August 21, 1935 (49- Stat. 614), amending the: Mineral Leasing Act cas 


Le ayaa, 


lease coaataned m accoriance with applicable statutory and: regit: : - 


| latory requirements should, ‘upon application, be-entitled. to.a pref: 


erence: right over, others.to a new. lease for, the. same. lands;. except 


2S . those” Janda: which; -on: the: expiration: date; of: the lease, were within — | 


the known geologic structure. of a. ‘producing oil oF ‘gas: field. The — 


~~ lease was executed for Mr. ‘Howard. -by. the: Colorado. National: “Bank = 


; of Denver,, as Conservator of the. estate of Mr. ‘Howard, who had been 


adjudged a. mental incompetent... Under. the terms “of ‘the. lease,, the 
. lessée was obligated: to pay ‘to the United: States “ ‘m advance. oni the © 

— first day of the: nionth ‘in- which thé: lease i issues” a rental: for ‘the: first 
lease year at the rate of 50 cents peracre. No rental was due for 

the second and third lease years... The’ rental due..in: advance. forthe 


fourth..and fifth. years was-at: the rate of 25 cents ‘Ber: ACER: Section = 


| >] 2 (a) of the lease provided that: ee a ene 


* = se “where. a ‘pond is not. otlierwise ‘required, a 1 $1.0 000 bond ‘niust be ‘filed 7 


for compliance with the lease. obligations not. less thas. 90 days. before ‘the ‘due date an | 
of the next: unpaid » annual rental, but. this” requirement may be’ “suceéssively” os 
2e dispensed. with by payment of each successive: annual rental t not. less. than 90. Saye ere 
io prior, to its due date. : | —. 


| : Section: 1 of the Tease p: provided :: 





It the lessee shall not comply with any of ite’ me ovisions ‘ot the act or - the roca 


| tions thereunder or make default in the ‘performance. or. observance of any of the. 
7 terms, covenants, and. stipulations hereof and such default shall continue for.a _ 
period of 30 days after service Of. written ‘notice thereof by ‘the: lessor, ‘the lease ~ 


2 may be canceled by. the Secretary. 0 of the Interior in accor dance. with seetion 81. of 
the act, as amended, ee = | | ; 


The second paragraph oe eection: 31 oft oe Mineral aes he as | 


7 amended on August 8, 1946 (30 U. 8. G., 1952 ed., Sec. 188), provides : ae 


Any lease tasued after August 21, 1935, undér the provisions ‘of section 17 of this. 
Act. shall’ be. subject: to. cancellation: by: the: Secrétary. of: the, Interior; after: thirty ‘ 


days’ notice upon. the,failure. of the lessee to comply, with any of the provisions of 


| the lease, unless or. until the land covered by. any such lease. is known, to ‘contain . 


valuable deposits of. oil or ‘gas. - Such notice in advance of ‘eaticellation shall be | 
sent the. lease. owner by’ ‘registered. letter - directed ‘to the: ‘lease owner’s record : 


post-office address; ‘and in case’ such’ ‘letter shall. be returned. as undeliver ed, such 
notice shall. also be: posted . for a period of. thirty. days. in’ the: United States. Jang. 
“y office for the district 4 in which the land. covered by. such: lease is. s situated, ror. in the eh 


ove NE age & Bp Pear of Poa 
ara ee Sas a a 
Be ell owe RE BPS os 
mG PE” St Dickie! le Se BO ge 





Bayete oa is. & _ september 20, 1955 . te ne aed 

| event “that there is no. district 1 land: office. for such district, then in the e post 0 office : 

| nearest such land? — 

On. February 8, 1954, Mr. Howard: ee the Go ae of his | 
estate, was billed for the fifth year’s ‘rental under his lease,. for: the 


Paw 


made to that notion a defanlt notice ae feent i registered letter - dated: 
- March 12, 1954, to Mr. Howard in care of the Conservator of: his estate, 
informing him that the filing of a $1,000 bond, or the payment of rental 
_ for the fifth year of his lease, beginning J une 1, 1954, in the amount’ of 
$140, was due without notice; ‘that. the ences was thorafore i in default j in 
this. respect; and. that if the default. continued. for 30 days. from. the a 
| receipt of the notice, the lease would be canceled without further notice. | 
The notice was received by the Conservator on’ March 19, 1954, as 
_ shown by the return receipt card i in the case record. No. action was 
taken by the Conservator i in response | to this notice and on May 24, 1954, 
~ the lease was canceled. | 


Thereafter, on May 25, 1954, Estella Pp. ‘Steele’ fied’ an offer £6 oo 


. noncompetitive oil and ‘gas lease oy youme 027 7684) covering the same 

land. 

On August 6, 1954, the Zion Oil Gétapbay; a as ‘the unit operator of the 
lands subject. to:the Wyoming Anticline, Unit Agreement, including | 


the lands covered by the Howard; lease, tendered. $140 in payment of the Z | 


fifth: year’s: rental under the Howard lease and on September 13, 1954, 

the. Zion Oil Company applied for. the reinstatement of that: iease. At: 

is. from. the denial of the application of the Zion Oil Company for : 

reinstatement of the lease that this appeal i is ‘taken. roe 

| ‘The fact that the Howard lease was in default on March. 12, 1954, is 
not disputed. Nor is the fact that. notice of default was. served on. the | 

Conservator of Mr. Howard's estate. ~The only. question im. issue is 


‘The pea contends ae as unit operator of the Weoming . 


cline Unit Agreement, approved by the Acting. Secretary. of the Inte- 


| rior: on. October 26, 1938, it. was entitled to receive the notice of. the 2 Bt 


| rental due and the ‘default notice; that, because it did not: receive: the: 
default notice, the. action taken on “May. 24, 1954, in canceling the lease: 


was ineffective; and that, the land was. not available for leasing. on 7 


>. he second Sam eeu of: section 31 was: further: amended ti the ‘act: ot July 29; 1954, 
me | 68 Stat. 585), ‘by, the. addition of the following sentence : gp OP ae Kins 


“Notwithstanding the provisions of this section, ee upon 1 failure of a eases  s 
to pay rental on or before the anniversary date of the lease, for any lease on 
ei which : there is' no well. capable of, ‘producing oil or gas ‘in paying quantities, the © 
_ Jease shall. automatically terminate by. operation of law: Provided, however, That: ._ 
“when the time for payment falls upon any day in which the proper office for — - 
-, Payment is not open, payment may be received the next. official Working day pnd." , 
Gad Shall: be considered ‘as’ anely ‘made. 7 


- “B72 "DECISIONS. oF: THE: ‘DEPARTMENT OF: THE INTERIOR 62 LD. 


a : “May 2 25, 1954, when: the Stesis application ¥ was filed because the rental 


ie “under the Howard lease had been paid for the fourth year, of the lease . 


ae = which did not end until May. 31, 1954. 


~The: sppeliant oan ay section 18° of the unit agreement high 7 


aor provides: 


se That ‘Operatary ‘on pehalt of the’ pospective cpetmitttess: and leseéiis; shall pay ea" 
- ” ‘allrentals and royalties. due the’ United ‘States: on account of lands subject to. ; 
__. this agreement ‘and shall distribute the cost thereof to.the second parties con-. + 


ee formably with their respective rental and royalty. obligations.. On request of any . os 


| | - second party,. Operator shall pay other royalties on his: behalf i in accordance with 
a-sehedule furnished by him. and. charge the cost thereof to. his account ; “pro- 


: ‘vided; that Operator shall. incur thereby. no responsibility to any royalty’ owner, | 


igs bat such responsibility shall be: and remain an. obligation of the second parties. | 


and. to the “A pproval- -Certification-Determination” executed by the | 
Acting Secretary, . and. attached. to the agreement, which states that 
the ‘Acting. Secretary. approves the agreement; determines that the | 
| plan of development and operation of the Wyoming Anticline con- . 
a templated i in sald agreement. Is necessary and advisable i in. the public 

o interest ; and certifies ae 7 


a. that each and every lease heretofore or hereafter issued fOr a period 


~ Of twenty years for lands of the United. States ‘subject to said agreement from 
the effective date thereof, and: concurrently. therewith, shall be modified to con- — 


- form with this agreement’ and shall be continued - in’ force beyond ‘the: twenty 


7 years specified in the lease, and until the: termination of said agreement. 


: ‘The appellant argues that, inasmuch as section 13 provides" that the 
“Operator shall pay all rentals. due the United States, the terms of 
. the Howard lease were, in’effect, modified to make the operator pri- 
marily responsible for the payment of the rent on time. The appellant 
also calls attention to the facts that rental payments in the past have 


. been:paid by the appellant and that the. application for Mr. Howard’s 


- preference. right, lease was submitted by K. P. M., The., the former : 
_. unit operator; as attorney i in fact for John F. ‘Howard: 
~ None of these factors, however, imposed upon the Secretary of the 
Interior any duty to notify the unit operator when the rent under Mr. 


- * Howard’s lease was due or to serve upon the unit, operator the 30 days’ 
“notice required by the statute and the Howard lease to be served upon . 
a the lessee prior to cancellation of the lease for default. Soa 


~ Ever since the amendment of the Mineral Leasing Act to authorize 


| - a the Secretary, of the Interior to-cancel oil and. gas: leases on lands” 
-.. not known to contain valuable deposits of oil or gas,? the Department ise 


. has construed the statute : as requiring the 30 days’ notice of default to - ; 
fe hoe be given’ only. to. the record titleholder... In Bert: 0. Peterson etal, 
a 58 I D. 661 (1944), the Department had for consideration the appeal 3 





fy al 2 The ‘ ‘provision was: ‘first ‘ineorporated in section, at. of. the. ‘Mineral 1 Leasing. Act by the 


a te _ Smendatory act of. sedis 21, ‘1935. ie, CPN. 
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of the: Midwest t Holding Company, whose application pe the. rein-— 


statement of the Peterson lease, canceled for nonpayment of rent, had as 


been’ denied. Appellant in that case, who had entered into an oper- | 


ating agreement with Peterson, approved by the Department, under f —" 
which the appellant had the right to develop. the lands for oil and Me ae 


gas purposes and under which the appellant was bound to pay all | 
costs and expenses of development, including rentals and the costs of 
all bonds, argued that the term “lease owner” as used in. the statute — 


was intended to include anyone interested in the substance of the — 


- Jease, whether by direct assignment, sublease, operating agreement, or 
any other similar instrument which had the approval of the Depart- | 


ment and that all such persons were entitled to the statutory notice 


“of cancellation. The Department held that the requirement of the — 
statute is met by service of such notice upon the record titleholder of 
the lease. The Department’s position was upheld by the United 
States Court of Appeals for the District of Columbia in Peterson 
et al. v. Ickes, 151 F.2d 301 (1945) 5 cert. ee 326 U. ‘Ss. 795. The 
court said: | | | _ e.* - 

* * * the Deiareaa becasue the working aes with Midwest asm: 
sublease and not an assignment and in the opinion affirming the Land Office, the . 
‘Secretary said: “In the eight years which have. elapsed since this. statute was 
enacted [amendment of 1935], several thousand oil and gas leases have been 
canceled pursuant to. the authority granted therein. In all these cases, the 
Land Office has sent notice of cancellation to only the record title holders.” The 
reasonableness of this ruling is apparent, for. if we were to accept: appellant’s 
contention that lease owner was intended “to include anyone with.an interest in 
the’ leasehold” acquired with the Department’s knowledge and approval, the 
Department would be required in every instance to examine all interests held 
in leases to determine to whom notice should be given, a situation which would 
be burdensome, if not impossible, to comply with in cases of overriding royalty 
interests where certain rights are transferred and other rights TEROEVER oy. halt 
a dozen or. more different interests in the same. lease. 


’ Nothing i in the present, appeal serves ‘to’ distinguish. this case ‘from 
the situation presented in the Peterson case. While it is true that _ 
under section 13 of the unit agreement the operator assumed the re-_ 
sponsibility for the payment of the rent, the section itself 1 recognizes 
that the obligation is that of the respective lessees. That provision 
does not provide for notice to the unit operator of the bonds or rentals — 
due under the respective leases nor does it. change the terms of leases” 
committed to the agreement. ‘The provision quoted: above from the 
_. “Approval-Certification-Determination” executed by the Acting” Sec- 


retary does modify the ‘terms of certain leases committeed to the | 


agreement but this modification extends, as the provision recites, only 
to 20-year leases. As the Howard lease is a 5- mueae ies its terms were 
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; o : not affected i in. any) manner ‘by, the provision. ‘Ana: although Zion Oi ae 
“ ‘Company, which company, Ih 1952, ‘assured ‘the responsibilities ‘of 


Be unit’ Operator , ‘under: the agreemeéiit; ‘undoubtedly paid ‘the rental: for > 
“the fourth: ‘year of Mr. ‘Howard’s lease; nothing ji in the record indicates ~~ 


oa : - : : ‘that: this payment: was ‘madeée after’ notice’ to the ‘unit: operator. * The 
te ‘notice of'the fourth - “year’s: ‘tental: payment: dué under ‘the ‘Howard 


e lease, like the notice of the fifth Merle renital: ‘due, was: s sent to: “ 7 ~ 


a « ‘Conservator of Mr: ‘Howar d’s’ estate. 


The fact that: the application: for thé: pr erection right | Jade’ ‘sited : 


WF to Mr. Eloward' was. submittéd: ‘by: Ke par ‘M., Inc. : ‘(the appellant’s e 3 i. 


. predecessor": as unit: operator), as: ‘attorney: in’ “fadt for’ Mr: Howard, 


‘can'‘avail the appellant’ nothing. ‘The’ application: for the preference cae 


a Tight lease: was Imade in’ ‘the: name of John’ F. Howard, or, “if deceased, 
~ ‘his successors, heirs ‘and | assigns. It'recites that K. P.-M., Inc.) ‘is: the | 
approved unit’ ‘operator of the’ Wyoming: Anticline Unit Agr semen; . 

that’ K. P: M:, Inc., is the owner-of an oil and ‘gas operating ambeoinent, 


‘dated November 16; 1940; from John F. Howard, by assignment from 


“Miller Robert: Paylor (the: first’ unit operator). ‘covering ‘the lands 
- applied: for; that efforts. had been made to contact. Mr. Howard: but 
that these efforts had: failed.and that pursuant to the operating agree- 
ment: of November ‘16, 1940, Mr: Howard constituted Miller Robert 
7 ‘Taylor and his successors ‘and | assigns ds his “true and lawful attorney 
in fact to take all necessary. steps before the Department i in connection. 
with the leased lands.” Although the manager: evidently. considered 
the application submitted by K. P.M. Ina, as a timely. application : 
filed'on behalf ‘of:the “record titleholder” andet the act of J uly: 29,. 
- ‘1942he ‘required the lease to be executed by the Conservator ‘of Mr. 
| Howaid’s estate after he leartied that Mr. Howard had been adjudged 
‘a. mental incompetent... - 
While ‘the appellant does a state that it Lae sucsceded! to. the , 
| vights of K. P. M., Inc., under:the operating agreement and:as‘attor- 
- ney-in-fact’ for: Mr. ‘Howard, At: implies that. this is so. Assuming 
such. to be’ the. facts, the situation: js not:.unlike that presented, in 
Theora A. Gerry, Leaa Oik Corporation, A-26319 (October 8, 1951). 


-Theré, a. lease. had been issued to Miss-Gerry, who had, like Mr. How- | | 7! 


ard, executed an operating. agreement which had received: the approval 
Of: ie Department: After cancellation of Miss Gerry’s lease for 


= failure. to-pay the rent, Lexa. Oil. Corporation,: which had succeeded 
to the interest of the. Midwest. Holding Company. under the operating 
ae agreement; applied. for the reinstatement. of the lease on-the. ground. 
that. under the. operating agreement. Miss. Gerry had appointed | Mid- 
ae west and its assigns her attorney-in-fact, “with full. power and. author- ik 
ne ee Aty. to.take any. such action. before: the: Department. of the Interior 
os as s Lessee might be gg aaa to take on ae of Contractor DMid weet] 


oo ti 


ne a. yes September 20, 1955. | 


as eae 1D a name and on behalf of Cpe foe dhe “USe. > and 
benefit of the. parties hereto *,;*.*.”: It was. asserted. that. ‘Lexa, ‘as 
attorney-in-fact for Miss Gerry, was, entitled to notice of the proposed 
cancellation of the. lease. “Lhe Department,.relying on. the Peterson 
case, supra, held that Lexa was not entitled. to notice of. the proposed 
cancellation of the Gerry lease. 

Therefore I conclude that Zion Oil Company was not entitled to 
receive notice of default under the Howard lease and that its appli- 
cation for the reinstatement of that lease was properly denied. 

. Qne other matter. requires. consideration. . The. appellant contends 
that the Steele application” was filed prematurely since it was filed 
on May 25, 1954, prior to the expiration of the fourth year of the 
Howard. inves on May 31, 1954, for which the rent had been paid. | 
Even though the rent had been paid forthe fourth lease year, the — 
lease Was in default for thé failure to file a:bond not’ less than'90 days 
before the’ due date of the next unpaid annual rental. ~The lease: was. 
therefore subje ect. to. cancellation, after proper notice, prior to the 
- expiration of the period for which the rent had been paid. “When the 
lease was canceled and its cancellation noted on the tract books of the 


local office, the lands; unless they were on. a, own: preleee: structure - : 


eb 


(which the lands involved in the al pce ine were soos imaee, 7 


- diately..became available for leasing to others. 43 CFR 192.48; 19 | 
F. R.9015. If the Steele: application. was filed. after the cancellation: 
of the Howard lease had been noted on the tract books, it was not 


prematurely filed... If Miss Steele is the first qualified applicant for 


the lands, her statutory preference right to a lease, accorded by section 
17 of the ‘Mineral Leasing Act, as amended (30, U. S..C., 1952. ed:, sec. 
296), must: be honored if a. iene is to be issued. 0. 7’. ‘H egwer a als, 

62 I. D. 77 (1955). Miss Steele must, of: course, satisfy the require- 
ment of the Department. that she: file evidence that she has’ entered 
into an agreement: .with-the unit operator for the development and 
operation of the lands under and pursuant to the terms and provisions 
of the unit agreement or a statement giving satisfactory reasons for 
her failure to enter into such an 2 aa 43 CFR 192. 415 19 
FF. R. 90138. : 

Finally, it i should be el that no ee was oo by the Con- 
servator of Mr. Howard’s estate from the default notice which was 
served upon it.) Nor did the Conservator apply for the reinstatement 
of the Howard lease. The Department has recently held that even 
where a lease may have been: improperly canceled a lesseé who fails 
to appeal from the cancellation of his lease loses his ‘rights under his 
| Tease and that his lease may be reinstated only i in the absence ot inter- : 
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ws ‘yeniig rights. 0. i. Heguwer et aly ) supra. pee also Charles D. E d. ; . : 


a _monson et al., 61 1. D. 355 (1954). 


“Therefore, ‘pursuant to the authority dialowated to a Solicitor: i. 


: the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 | | 


F. R. 6794), the decision: of the Associate Director of the Bureau be _ 
- Land Management i is affirmed. rae & a ae 


73 Revs Anse, 7 
ne - Solicitor. 


ere “THOMAS FE ‘McKENNA, “FORREST H. LINDSAY 
- A27157 ae : Decided September 30, 1955 


Oil and. Gas Leases: Reinstatement _ 


‘The reinstatement: of an oil‘and gas lease which has been terminated. amounts | 
_toa restoration of the lease to the. position that it: panes oud and in . 


TWRbt te 


| termination of the lease ; it: ‘does not constitute the, issuanice- Of: a new Tease. e . , 


= ou and Gas Leases: Reinstatement... re a, EP Ee cod : 
‘Phere is no authority. in the setvewiiy of the Interior to reinstate an ‘oll and Sad 
“gas lease which has been relinquished. - ets ~ ee. 


| = Oil arid Gas: Leases: Relinquishments: 


One: ‘who voluntarily. surrenders: his oil and gas lease: ‘by: filing a written. re- - 
- linquishment thereof, in ane appropriate land office, cannot withdraw his | 
~ relinquishment.. Sy ees — cee ae nat ie, eal An ens ee & 


a ‘APPEAL FROM THE BUREAU oF LAND ‘MANAGEMENT | 


This is an appeal to. the Seoretary of the. Interior by Theda Rr are 


- McKenna. from a decision dated. January 24, 1955, by. the Associate 


ae Director of the Bureau-of Land Management, which affirmed theaction. _ : 


of the manager of the land office at Santa Fe, New: Mexico,’ in rej jecting pee 


Mr. McKenna’s offer for a noncompetitive oil and gas. lease on lots 3 | 


~ and.4, sec, 35, T.14.S., R. 38-E., NM. P..M., New Mexico, under. the 
~ provisions. of section 17 of the. Mineral Leasing Act, as. amended (30 
UL S.-C. 1952 ed., sec. 226), and in reinstating. and extending non- 

competitive oil and gas lease Las Cruces: ee betes ‘the same a 


_ Jand. | . 
_ Oil and gas ee Las Gruces 0691 18 was al to Forrest H Lind- oe 
: say as-of July 1, 1949, for a. primary term of 5 years. ‘Section. 5 ofthe | 
lease provided that the lessee could surrender the lease by: filing in 


the proper. land office a written. relinquishment, in triplicate, “which — ied 


‘shall. be effective as of the date. of filing.” . The. section required. that | 
any. such relinquishment be. feed. bya a. statement that all avers _ 
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“anda moneys: ane cha payable to the workmen employed « on 1 the tand : 
| es ate had been paid. « >. 7 
— . On June 24, 1954, Mr, Lindsay. filed a eel somes ‘6f that lease 
in the Santa Fe isa office. The document filed in triplicate by Mr. 
Lindsay was entitled “Surrender and | Relinguishment of Oil and Gas | 
Lease.” It stated: uke ig oo Rate ci ae 
oe « hereby surrender and relinigutah’ iisthe Umea States alee iene duo antl 
interest in’ ‘and to ro and Gas Lease, Sepal Muamnber aS cruces 069118, the: Tangs 
described : as follows!) # #0 :#> BS 8 
cL certify’ that all esl te and sahira due the United States under said ‘eases 
have been paid. ~ 3 
That no’ operations have been céndtieted « on any of the above deserihad: lends 


embraced in the leasehold, no workmen have been earn sea no wages ae 


or other : moneys due workmen remain unpaid. 


—- OnJu une 29, 1954, the manager 1 received § a cian from Mr. uidses 

| requesting ee to ignore the relinquishment. of the lease and to extend 
or renew the lease for another 5-year term. __ 

— - By-a. decision dated June 30, 1954, sent, by registered i ads re- 

: ceived by Mr.. Lindsay on. J oe 6, 1954, the manager “accepted” the 

“withdrawal of the relinquishment.” 2 He allowed Mr. Lindsay 30 days 


from the. receipt of that decision within which to refile his application 


for an extension of the lease. on the | proper form and to pay the sixth 
year’s rental. Mr. Lindsay. filed his application. and paid the rent on — 
July 9, 1954, and on July. 26, 1954, the manager extended the lease. | 


In the meantime, on J fuly 1, 1954, Mr. McKenna filed his offer. The <— 


McKenna offer was rejected by. the manager on October 8, 1954, be- | 
 eause the lands were covered. by Las:Cruces 069118. 

_.. Mr. McKenna contends that’ the. manager had no ‘authority to. Te 

eta the Lindsay lease and that the reinstatement and extension of 

_ that. lease was in derogation of. Mr. McKenna’s. preference right to a 


lease, as the first qualified: applicant, for a lease on the land formerly. EOF 


~ embraced in the Lindsay lease. - 

_ The question whether a Pelguiehiaant of an a and gas lease 
may be..withdrawn and the lease reinstated appears not to have been 
considered by the Department since section 30 (b) was added to the. 


- Mineral Leasing Act: (30 U.S. C., 1952 ed., sec. 181 ef seg.) by section _ 


8 of the act of August 8, 1946 (30 U: S. C., 1952 ed., sec. 187b). me 
case 1s therefore one of first j impression. 

Section 30 of the Mineral Leasing Act, as originally enacted on 
February 25, 1920 (41-Stat. 449), provides that the lessee of any 
deposit. leasable under that act, may, in the discretion of the Secretary 
of the Interior, be permitted at: any. time to make written relinquish: 
ee - 86460552. at | a 
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< ment of, all rights ae a Tbase Aer that upon acceptance thereof : | 


i. ‘the lessée shall be relieved of all future obligations ‘under -the lease. 


Sete accrued at the date of the sreumanitelinen’ eles added. 1. 


Section 8 of the amendatory: act of August 8; 1946: ‘added: anew 
| section to the Mineral te eet Act, designated aS. section 80: {): = 
it. provides: ete eee Pe | ee ee 
ON othwithstanding any provision 1 to ‘the ateeey in x peetion: 30 her eof. a lessee 7 

. may at. any time make and. file in the. appropriate land office a: written: ‘Telin-. | 


‘quishiment of all rights under. any. oil or gas. lease issued under: the ‘authority. of 


: _ this Act. or of any legal ‘subdivision. of. the area included within any such lease. 
Such relinquishment shalt be effective as of the: date of its filing, subject to the 


‘continued obligation. of. the. lessee and his surety. to. make payment. of all. accrued esas 


rentals and royalties, and to place all wells on. the. lands to be. relinquished in oe 


: condition for suspension or: abandonment ‘i in accordance with the, applicable. lease fs: 
~- terms and: ‘regulations ; thereupon: the lessee shall be released. of all obligations 
_ - thereafter accruing ‘under said lease: with respect: to’ the. lands relinquished, but 

no such relinquishment. shall release such lessee, or his bond, from any liability 


f for. breach of any | obligation ‘of the lease, other than an. obligation. oe ‘drill, > 


rat oo) 


= weapeet to. the acceptance o alinguighmarta’s of Taagee fasuid: jpnistiant : 
to the provisions of the Mineral Leasing Act, other than oil and gas... 


| leases, he has no discretion to accept or reje ect a relinquishment ofan | 
oil and. gas: lease. * “The relinquishment of an, oil and gas lease takes — 


- effect, not: upon the acceptance by. the Secretary, as is the’ case with a | 


‘other relinquishments, but. upon. the date of its filing 3 inthe appro- | 
priate land office. No action is required by) the Secretary ‘to give 


effect. to. the ‘relinquishment. “The section confers’ ‘upon an oil and. a 


- gas lessee ‘an absolute right: to surrender his Tease.» “That right i is tiot — | 
dependent. upon any action by the Secretary.” ‘Nothing i in the section — s 
suggests that: once e that right. has been Sxercised it — be ignored by i 


the ‘Secretary. : 
' It has been: sigpested that ecanbs thie statute bes nit: : spebisleally 


a = preclude the reinstatement of relinquished oil ‘and . gas: leases, ‘Such 


4 leases may be reinstated, in proper circumstances in ‘the: absence: of | 
7 intervening rights. : “What: the “proper circumstances” may be. is not 


a indicated. | An analogy: i is drawn between a ‘canceled oil-‘and‘ gas | ‘lease. : . 
and a relinquished Tease. | ‘The Department: has’ held that the Secre- _ “ ; 


tary has: implied authority to reinstate a canceled oil and gas lease 


‘in the absence of intervening rights (CA Mu artin Davis et ‘a., A-26564 : 
- (J anuary 12, 19538) ). In my opinion, the analogy i is not sound. 


_| As I conceive it, the reinstatement ofan’ oil and. gas” lease is the fe 
restoration of the lease. to the status it occupied : prior‘to its termina: | 


tion. Tti 18. not the'i issuance of ‘a new lease because, if it, were, there. 


_ would seem tobe no basis for j issuing Jess than’a completely new lease _ ce 


| with a new full 5-year term carrying. all the rental and: other provi- 
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sions of anew dehaae if reinstatement, then, | ‘is ae yevival Of a lease, 
reinstatement in effect is a rescission or wiping out t of the action which 
had caused the lease to be terminated, S.3 | 

Turning to the situation of a canceled: oil and gas ees under sec- 
tion 31 of the Mineral Leasing Act, as ‘amended. (30 U.. S. C., 1952 
ed, sec. 188), an oil and gas Tesce 1s. subject to cancellation by: the 
: ‘Secretory, of the Interior after 30-days’ notice upon the failure of the 
lessee ‘to comply with any of the provisions of the lease... The can- 
cellation of an ‘oil and gas lease is in the discretion of the Secretary 
and action is required by the Secretary. to effect the cancellation. In =. 
reinstating the canceled. lease the Secretary, i in effect, rescinds his own 


action and places the lease in the same status that it would have occu- — a 


- pied had no cancellation been made. He reinstates the lease only in 
the absence of intervening rights after the lands have become avail- — 
able for leasing by others. See/. Martin Davis et al. PUEr es Fy of. C. T. 

Hegwer et al., 62 T. D. 77 (1955)... 


_.. No action is required by the Becca in n connection. with anode oe 
_ Michie In fact, he is precluded . from interfering © with the voluntary 


act. of the lessee. Thus, once a relinquishment i is filed, there i is nothing | 


upon which the Secretary. can act. -Relinquishment 3 is purely. auni- 
lateral act on the part of the lessee:.-Therefore, to hold that a.re- 
— linquished lease can be reinstated would be to hold that the lessee has 
power to rescind his relinquishment. I can see no more reason for — 


holding that section 30: (b) invests the lessee with such authority than 
that section 15 of the act of August 8, 1946 (60 Stat. 958), gave a lessee } 
__ the power to rescind an election to come under that act... 

In Seaboard Oil: Company of Delaware, A-26246 (January 18, 
1952), an oil and gas lessee filed a statement under section 15 of. the | 
act of August 8, 1946 (60 Stat. 958), electing to have its oil and gas | 
leases’ governed by the provisions of the amendatory act of August Oye t 

- 1946, rather.than the law in effect prior thereto. The. lessee later re- — 
- quested that its election be disregarded. The Department held that, 
_ once an election is made, the authority of the section is exhausted: and | 


that an election, once made, cannot be revoked. Nothing in section _ 


80 (b) suggests that a ee once effectively filed, can. 1 be - 
revoked by the lessee. ei | 

The only other -way to hold that: a. relinquished: ee can ‘be: re: 
ear is to hold that the Secretary of the Interior, unlike the lessee; 
has: authority to undo the lessee’s act of relinquishment. J-am, unable 
to perceive any rational basis upon which such a ruling. could be based. 
I do not.see how the Secretary can pace an act over we he pone 
| apeorntely no control. — eo | Peg | 
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“Therefore, it must be’ concluded that ent a icees files. his eee 


- = -Aiahiment of an oil. and’ gas ‘lease’ i in the ‘Appropriate jand office, he as 
_ exercises ‘the: tight: granted’ to hin’ by. ‘section 30° (b) ‘of. the Mineral 


a Leasing | Act; he voluntarily . ends ‘his: lease’ relationship : with.the | 


oe oe United. States as of the date of, the ang 6 of the e Felintjaishiment and a me 


o a persc on ie aebites: to doquire % an’ fait aii! gas as on the ‘tana 


"Accordingly, it Was error ‘for. the: imanager to reinstate the Tindéay 


| i 7 2 fade” The: reinstatement, ‘having been’ improper,’ it’ follows that he a . 
= ; extension of the reinstated lease was also i improper. 9. coats 
“Tf Mr. McKenna was the first qualified applicant for: a “Tanae < on: thé oes 


| oe ind after it ‘becanie. available for further leasing, his: statutory pref- a 
erence ‘right, accorded’ by ‘séction’ 47 of the. Mineral’ Leasing’ Act,as 


s “ ‘ amended, must be horiored, if the land i is sto be leased. es Le A equoer 7 


et aly supras 


oe _ Therefore, peti a the. authiortiy’ delegated 4 to the: ‘Solicitor by = 7 
ee “thie ‘Secretary of the Interior (sec. 28; Order: No. 2509, as revised’; 17 


: FSR. 67 94), the decision of the: Associate Director a the. Bureau. of: 
oS Yiand Management i is reversed, Mr. Lindsay’ s ledse as extended-is can: 


oe - ¢eled, and the case is ‘vemanded to the. Bureau ¢ of Land ‘Management ae 
coe for further action cotisistent,v with this decision. Se ate 


_Epatonp T. Ferra, - | 


peor pe eee: PES. 5 ed 
shed ae ee ae ihe a ys olict tor. : 
c fern. ou why F 1 2 fipt 8 : : ee ee ‘ — a Z F . 
ata See ie eee ee ewe ie 24 es 





_ APPLICABILITY. oF PUBLIC SALE. ACT 70 ALASKA 


- Alaska: ‘Sales—Public Bales : Generally» 


“Section 2455, Revised Statutes, as. amended (43 wu. S., o sec. ‘am, was ex- A 
“tended to the Territory. of Alaska by section 3 of the act of August 24, 1912 a 
 (3T Stat. 512; a8. U. SS Co sec. eres and 1 now. r-applies | to that uae 


: oe Le ee os oe oS | Ocross 1 10, 1955, 


Re To THE Director, Bunnav OF -Lanp Manscmmenn, 


By reference from you ne am. in receipt. of certain’ jarsee onde . 


cas wherein your Area Administrator: for: the: Territory. of Alaska has 


a requested: a. ruling. on. the question. whether. the Public Sale: Act, as . = 
amended, (section.2455, Revised: Statutes; 43 U. S.-C. sec. 1171); some: oe 


— times called the Isolated Tract. Act, is applicable: to»Alaska. It ap- “s 


— . pears. that, the Area, Administrator Das: penne inipoeaneds for ‘i 


‘Apolated't tracts filed under that. act. 
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; ihomnueh oer has, tailed to” disclose any. y departinental viling | 
on; this question.? ; However, that. is. not. surprising | as until recent 
years: there-had not: been sich: an extension of the public land surveys | 
to lands in. “Alaska, followed by: -sufficient increase of population : and ws 
 Jand: disposals, as would create isolated. tracts to any extent. ie ae 
“The original. Public Sale Act which. authorized. the sale. of jsoldted | 


as a disconnected tracts was that of August 3, 1846 (9) Stat. 1), , eliacted: 


before. the purchase of Alaska.’ Section: 5 of the act was ‘later. coded % 
as section 2455, Revised Statutes § and. as ‘amended i is now ‘section 1171, 7 
‘Title 43 of the United States Code.:: Neither the original act nor. ‘the 
present. section’ 1171 mentions: either States. or Territories. Each , 
authorized :sales in: the land office districts in which the isolated” or. 
disconnected tracts. were situated. However, such districts Were e@S- 
. tablished and sales made under the act. in the various territories. be- 
fore they were admitted into the Union. So far as I have. been able 
to find, the applicability. of the act. through its own force and. effect 
to the various territories before. they were admitted into the Union, 
was, hever questioned. Of, course the aet. did not apply to areas 
opened by. special. acts of Congress only to certain types of disposals 
“spelled out” in the acts. A general act must give way to a special 
act, if there is a conflict between them, unless Congress indicates 3 in 
the special act that the general act is to. prevail. > Hence, : other acts 
were POCESOEY in order to make the Isolated Tract Act apply to those 
-areas.® 
Since the passage of the. act May ive 1884. (23 Stat. 24), the 
Territory of Alaska has been an organized Territory.” Section, 1 





1 General and Office letter of February 26, 1930, closed withdrawn isolated tract appli- 
cation Anchorage 07325 and: the local office- was informed that copies of the regulations 
and application forms for such applications. would not be furnished because “‘the Isolated 
Tract ‘Law has not heretofore been held to apply to ecaapeai and 3 in ‘the’ absence of a: auling. . 
Ghercander " 
‘By’ decision of April 8, 1942, the Getieral: Land Office’ held isolated tract. application 
as applying to lands. in Alaska and here is nothing in ‘Séctlon: 14 of the Act of. AS une 28, 
1934, which indicates it is intended to apply to Alaska.” -No appeal ‘was taken.. geo ae. 

- By letter of October 30,: 1953, Senator. Cordon | Was. informed. bY. the, Bureau. of Land 
Manapencat that section 2455, Revised Statutes, applied to Alaska. . 

2 Alaska was. purchased from Russia, under the treaty of March. 30, 1867, ds Stat. 589). 

~8 Revised. Statutes of the United States enacted by Congress in 1874. < 


4 See page 173 of Public Domain listing Jand offices from 1800 ‘to 1880. General ‘Land anes 


Office-serial. registers show many. isolated tract. cases for’ lands in Arizona and New Mexico, 
patented before those territories were admitted into the Union. vans es : 
5 Section 5204, Sutherland Statutory Construction, 3a ed. fet ee eee hes 
% See the acts of April 24, 1928 (45 Stat.. 457; 43° U. Ss: C, gee. 11718), “May 23. 1930). 
- (46 Stat. 377 ; 43-U. S. C.. see..1171b),,; sMay 18, 1926 (44 Stat: 566; 43 U. S.C. see. 1176), 
February. A, 1919 (40. ‘Stat. 1055 ; 43. U. ae om ‘see. 1172), May” 10, 1920. (41 Stat. 595; “433 
U. S. C. sec. 1173), May 25, 1920. (41. Stat. 623; 43 U. S. Cc. ‘See. 1174), and August, 11, 
1921 (42 Stat. 159; 43 -U. S. C. sec. ALT5). - . 
7 Rassmussen. vy. United States, 197 U.S. 516. ( 1905). Binns Vv. United States, ‘tod: 1. Ss 
, 486 (1904). Steamer. pesmi v. United sar 163 U. S: 346° (1809), 
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os Sof the act established’ the Territory a as a el ond: judicial district aa - 


. section. 8 declared that’ district a land office district. Section 8. and 


| - section, 27 of the act of June 6, 1900: (81 Stat. 329),-each contain a. 


: | s provision. that ‘ ‘nothing contained i in this act shall be construed. to put e., 
in force in said. district the general land laws of the United States.” 
The act of. August ¢ 94, 1912’ (37 Stat. 512; 48 U.S. Cvsec. 21), which 


| , established. the. ‘Territory of Alaska, éontains no ‘provision that the — 
~~ act shall not be construed as putting in force in Alaska the general land ~— 


oe : laws « of the United States, as did the acts of 1884: and 1900: On the 
‘other hand, section 8 of the act (48 U.'S. C. sec. 23), provides’ that _ 


| - “The Constitution of the United States, and all. the laws: thereof which | 


= 7 : ‘are. not. ‘locally’ inapplicable, shall have the same force’ and @ffect 
within the said: Territory as elsewhere in the United States.” Prior 


to that act, at’ least, eight acts had been passed establishing other terri- — . 


tories and each contained substantially the same “provision as: ‘that : 


contained i in.the section 3. The provisions in. the eight acts’ were 


coded as section 1891, Revised Statutes: 3° Section 1891° provided that 


- 6b he Constitution ‘and all laws of the United: States which are not. os 


ae locally inapplicable shall’ have the same force aiid effect within: all. 
~.--... the organized: Territories, and in‘every ‘Territory hereafter organized ae 

a as elsewhere within the United States.” > —s 
No oO decision has been | found ‘defining precisely the: meaning of 4o- fos. 
7 cally inapplicable” as used in section 1891; the eight acts‘mentioned 
_ above or in section 3.of the act of August 94, 1912, supra. ‘However, ee 


xe an act of Congress has been. held “locally inapplicable” toa territory os | 


| organized under an act: containing. a provision similar to that cotitained — 


oe o in’ section 3 of the act of August 24, 1912, supra, ‘because: the act of - oS 
; — Congress: applied only to. surveyed. ‘Tands. and no public land. surveys” ; 
had been. made i in the particular territory ; “because the act of Con-> o 


-. “gress, which tepulated proceedings of. the. United States courts, was 


. of special application to those ‘courts 5 22. ‘because: the act made grants s 
only to States in existence. on. the date of the granting act.and the 


ne particular territory - was hot then: a State; * 18. because the act’ expressly a 


ere to a ie territory: 8 and by. a later act the land involved _ - 





8. -Révised. Statutes of the United States éhaioted by Congrese'J 2) une 222, 1 1874, 


a, 2 Section 1891 and certain’ ‘other ‘sections of the. Revised. Statutes were repealed by the 


ee act of March 8, 1938-(47 Stat; 1429), as being obsolete. ~ 


“s ‘0 'There is a good discussion . of. ‘the meaning. of “Jocally: ihappticable” in’ ‘the “Attorney 
7 General’s Opinion of June 29; 1915 (30 Op. Atty. Gen. 887 ye bed Se a 
- 1 Stark v. Starrs, 6 Wall. A402. (a, Ss. 1867).° ae ees 

“4 Hornbuckle v. Toombs, 85.U. S. 648 (1873)." ee oa 

‘B Rice ¥. ‘Stowe City: & St. Paul: Railroad 00., ‘0 U. S. 695 (assay. te ee 
SS Te Northern Pacific. Railroad Company, 27. L. “D 505 (1898) ; "depdirtinealtat instructions 

of May” 10, 1904 e ri i D. ee ; see atoms General's § Opinion of yay. 31, mae a Op. 

Atty. Gen. , EL). - oe Te ee er ee ee ee Be 
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or tain other ae of Congress have been held not “locally Sunpillinile” 
within the meaning of a provision s similar to that in the section. 3, con- 
- tained in ‘a territorial organization act. and that by the: provision. the 
act, of Congress had been extended to the particular territory.* 
“The above-quoted -provision. of section: 3.of the act of August 94, : 
1912, supra, was cited. by.the United. States Supreme Court in support 
of its decision that a certain section of.an Article of the Constitution 
of the United States had been extended to the Territory. of Alaska.% 
The provision hasbeen. held. to have. extended to the ‘Territory of 
Alaska, ‘the: general right:of- -way. acts of March 3, 1891, (26 Stat. 
1095; 43 U. S.C. sec. 946), February 15, 1901 (31 ‘Stat. 790, 43 
U. S. C. sec. 959), and.March 4, 1911 (36. Stat. 1953; 43 U. S. C. sec. 
961)2* The similarly worded section 1891, Revised: ‘Statutes, has 
been held to have extended to the Territory the general Indian Allot- | 
ment Act of February 8, 1887 (24 Stat. 390; 25 U.S. C..sec. 331) 1° 
-the-Forest Exchange ‘Act of March 20, 1929. (42. Stat. 465; 16 U.S.C. 
sec. 485) ,?° and the Highway Right- on Way Grant made by section 
2477, Revised. Statutes (43.0. S. C. sec. 932).2. However, as late 
as 1921, the Committee on Public Lands of the House of Repre- 
sentatives of the 67th Congress. was of the opinion that the Isolated 
Tract and certain. other acts did not apply to the ‘Territory. of Alaska, 
The committee in its report of October 27, 1921, on H. R. 8842, a bill 
_ .providing for agricultural entries on. oil, gas and. coal lands, which. 
after. amendments,, eventually became the act of March 8, 1922 (42 Stat. 
415; 48 U.S. C. sec. 376), stated that the provisions of the act of 
July 17,1914 (38 Stat. 509; 30 U. S.C. sec. 121) : 


x Ae would not fit Alaska, because all of the non-mineral land. laws of the United 

States are not’ applicable to Alaska, Congress. having purposely extended. only. 

certain of the laws: to that Territory, such as the homestead and. homesite 

laws, but not. extending to Alaska the numerous serip laws which apply to the 

| United | States, the timber and stone act, the pre-emption law, the isolated ‘tract 

“Taw, and. various other: ‘more or less ‘speculative: forms’ of. public land ee 
tion.” ; co 


15 Hoffman v. rey Gane 41 Pac, 566, 573 (Okla., 1895) ; : United States ¥: 
MeMillan, 165 U. S. 504, 511. (Utah, 1897). . _ 

18 Mullaney v. Anderson, 342 U. 8. 415 (952). 
17 43 CFR 74.24 (b). 

18 B0-Op. Atty. Gen. 387° (1915): En Ee oe . 
. “Nagle v. Untied States, 191 Fed. Add (1911) ; ; See Seeretary’ S$ opinion of February 24, 
1932 (53-1. D. 593). . 

2 Opinion dated January 18, 1950, by the Solicitor of the Department of. Agel ctive, 
followed by the Department of Interior’s approval of exchange selection Anchorage 013672 
__ynder the act of 1922. The. opinion is based partly on section, 1891, Revised Statutes, and 


is partly, on the wording of the act of 1922. 


en United States v. Rogge, 10 Alaska’ Reports 130 (1944). o Boo 
. 8 Prior to the act: of August: 24, 1912 (87 Stat. 512: 48 U. 8. Cc. sec.. 21), re omertend 
laws had been extended to Alaska (act of May 14, 1898, 30 Stat. 409}, Certain of: the . 
townsite laws had been in effect since. the act of March 8, 1891 (sec. 11, 48 U. 8. C. ‘see, 


355). 
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a ~The Spor farther sated in | referring to the. act of 1914 that. te ad 


“General Land Office holds that it ddes not dipply'to Alaska: >The De: 
i partment’s “favorable ‘report: on’ H. R.-8842" did ‘not: mention.:the act : 


ae of J uly: 1%, 1914, supra. Neither ‘1 ‘in the: ‘committee’s: nor in‘: the. De- | 


7 a : partmient’s report on H.R: 8842 or in ‘the: débate on the bill-is: there. ee 
ce anything indicating that. either’ section | 3 'of the: act: of August OES 
fe 1912; supra, or. section’ 1891, Revised Shatiitetsy was given: oy consid sate 


oo exiihination of the: lepiclative file’ concerning i 60; hich: after, 8 


: - atnendments, became the said’ act of J uly" 175-1914,: disclobes: that the < 


‘ete “Departine nt recommended- that the’ billbe tinde: applicable -to ‘all 


i of the public lands, excepting: thése in Alaska. In a subsequent: report — 


i. the Department omitted any reference: to Alaska. - ~The-act of July 
_ nee 1914, is. silent. as to that ‘Territory. ° “However, the first. regula- 


% tions under the act expressly state that the act’ does not' apply to: the — 
Territory, and the current. ‘regulations also exclude’ Adaska.?4 
Of course the ‘Committee on. Public Lands in’ ‘its’ consideration: of 

HR. 8842. ‘found it necessary to determine whether the-act of July 
ag, “1914; , SUpTC, ‘was applicable to the Territory. “Tf it was, enactment 
_ of the pill was necessary only as to coal, as the act of 1914 provides | 
for’ agricultural entries on lands containing oil, ‘gas and certain min= 
erals ‘other than coal. "However, ‘the Isolated Traet Act: had:no rela- 
3 tion, to HH. “Ry 8842. and there was no’ “necessity: for the: committee. to 
determitie. whether’ that*act: was’ applicable to the: Territory. ‘There: 
: fore, T do. not: think that the: commiittee’s ‘statement. in’ its report: of 
October ‘27, 1921, need ‘be. accepted ‘as its considered: judgrhent and 
as controlling with respect, to the question ~whether'the- Isolated Tract — 
Net is ‘applicable to the Territory.” » At. best, the committee’s. state--- 
ment might be considered strongly’ persuasive if: there: existed any 


ee consistent: line of departmental or court decisions holding that: during. 
the course of the years Congress has established a policy’ that in order | 


a for an act to: be: applicable to the. ‘Territory of Alaska, the act must — 


expressly so provide, | But I find no such holdings. 6° On the other 
hand, the fact that. Congress found. it. necessary to expressly provide. ; 
-, in each, of the acts of 1884 and 1900 that.at should.not be construed.as 
putting in force in the Territory; the general land laws ofthe United 


. States indicates that no such policy was ever established. by Congress ; ee 


_ otherwise it would have been secs. to insert such provisions im. a 


os those acts. 


BB Regiletious j of ‘March 20, 1915. (441 L. D. 32). 
443 CER 162. 22—102.33. 
— * See Bate Refrigerating Co. Vv. Buleverger, 157-UL Ss. 1, 42. (1894). nae . 
8 This also seems. ‘to have been the opinign of the ener General “(90 op. Atty ‘Gen, _. 


887). 


2008 
i 
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-y Gnd no reason: ceiher in n the: Isolated Tract. Act ot 1846, its aimed: .- 

pa or elsewhere, for questioning the legality of the: disposals of 
public.lands under that act in the various territories before they were 
admitted into the Union, as soon as the extension of the surveys into 
‘the. territories and. the availability of. isolated. tracts permitted. 

Neither do I find any reason for making any distinction between those 
territories and the Territory of Alaska. “Although that Terr itory 


Was acquired after 1846, a. general rule of statutory construction is 


: ‘that. an act is prospective | in its. applicability and that its applicability 
~ is not confined to things in existence when the act: was ene: at "That. 
| rule seems applicable here... 3 : 

The rectangular system of surveys of lis apne ise was salanded 
_ to the Territory of Alaska by the act of March 8, 1899 (30 Stat: 1098; 
- 48 U.S. CO. see. 351). The extension has been followed: by. sufficient 
_ disposals of public lands in such patterns as to create isolated or dis- _ 


connected tracts to which the Isolated Tract Act would apply.That 


act contains nothing limiting ‘its scope to public lands.in any partic- - 
ular area and it otherwise contains nothing to justify a conclusion 
that. it is. ‘locally inapplicable” within the meaning of those words as 
used in section 3 of the act of August 24, 1912, swyra. I think that 
any doubt should be.resolved:in. favor of ‘the applicability of the act. 
to the Territory. Therefore, in the absence of any convincing reason _ 
to the contrary, I must conclude that the act’ is part, of “all laws” of 
the United States which section 8 provides shall have the same force 


and effect in the Territory as elsewhere in the United States. Con- 


cas sequently, the Public Sale Act, as amended, Is now In. full force and 
| éffect i in. Alaska, i. | : | 


wile Roum Amaesinoxs, 
| : Solicitor. 


7 APPEAL OF THE PELTON WATER WHEEL COMPANY AND BYRON 
| _ JACKSON. COMPANY | 


| IBCA-16 oa pags "Decided October 22, 1965 


Couiracts: ‘Unforeseeable Causes 


' Article:5 of the standard. form of Governnient sappy contract, which prevents 

- the Government from. charging the contractor with excess costs when delays 
are due to unforeseeable causes beyond the control and without the fault. or 

.: megligence of the contractor, is: snot strictly eee in determining \ whether 


- @ Section ives Sutherland Statutory Construetion, 3a ea. 
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‘the contractor is , éntitied to the Benefit oe ‘escalation clause By reasons’ Sof 


“guch. delays, ‘but the PEOvieiOn. of the’ ‘contract may. nevertheless be: applied x Ff 


- by analogy.. 


Contracts: : ‘Unforeseeable Causes Contracts: : “Subcointractors' and’ Suppliers 
_ Insolvency af, a subcontractor or supplier ts is not an unforeseeable, and, excusable _ 


- Contracts: ‘Daleye of Contractor—Contracts: Cinngee 


_ Delay. in. the. completion. of ‘pumps. due. to. additional model. tests. ‘voluntarily. : : a : 
~ undertaken by contr actor in. order to discover cause. of vibration i in the pumps. rhe 


: ig not an excusable cause of delay entitling the. contractor tothe benefits of 


an eSealation clause, even though technical problems of unusual difficulty may 
. have been involved in the manufacture of the pumps, nor can:adjustments - 


2 7 “made: in. the: pumps. “be held to: constitute changes: which: would. entitle the 
yet contractor - to extensions of. time. by way. of. an. equitable adjustment. under ae 


_ Article 2 of the contract when the: contractor Yoluntertly, accepted the vespon- = : | 


: - sibility for making the changes. 


: Contracts: : Tikes Verdes: ‘Performance 


~ When the. specifications’ limited: the’ ‘application’ of an éecalation’ ‘clause. to ee: et 
- period from bidding to shipment, the: ‘contractor is not entitled. to the benefit a 


of the clause beyond the period’ when shipment. was due, even. though after — 


ce installation of ‘the > pUMpS, it was. found. that {adjustments 1 were. 2 HeCESEATY. i“ -_ 


BOARD: OF conTRACT APPEALS 


: “The } Pelton Water Wheel Company and Byron J acon core “oo | 


7 ander Contract No. I2r-16882,, dated May. 28, 1946, with. the. Bureau 


| of Reclamation, agreed. to. furnish’ six pumps . for the Grand Coulee Oe S 


. pumping plant, Columbia Basin Project. 1 The contract was on. U. Sn 
standard from of supply contract No, 32, revised J une 18, 1935. The oe 


7 pumps were to be the largest in the world, involving new and: intricate _ 
features, and Schedule .2 of Specifications No. 1128 provided that a _ 
~..model should be constructed, model tests made, anda report of ap- 


_ proved. model tests with: prototype drawings. furnished..within- 280 — in * 
calendar days after- date of: recelpt-of notice of award of contract. oe 


Notice of award was received by the contractor on May 31, 1946, and 


a notice to proceed with manufacture was received on ‘Deceinker 16, 1946: on es 


By Change Order No. 1, dated. February 26, 1948, the acntactor was — 
allowed 274 calendar days? additional time for performance - of work 
_ under the contract. The dates thus established for final completion, | 
~ actual final shipping dates, and the number of* days’ delay: for each — 


pump, are shown by the following tabulation ‘i ‘in: the on of ae aig 


and decision of the ‘contracting: officer dated October: 5) 1053 > 


1 The: two ar udeatone pertorihed: the wonEnaee ‘ag a 4éint venture, and,: thetetore,, the ne et 2 


. term “contractor” will be used: to peprescnt oe eennye 


gap) pETON WATER WHEEL CO-ET ALS ° 887 
7h ate | Raiden Castes | | | 


Due date as | pirat ship-- |. Calendar ° 


aes eran all . ping date .|. days delay - 

First pump__.---..-----------| 8-748 | 58-49 | 8-26-51 | : 687 
Second.pump:......---.-------| 10-6-48.|. 7-7=49 4-7-51 | - 639. 
Third puiip 22sec css oncele 12-5-48 9~-5-49 | 10-19-51 774 
Fourth pump__..--.-----------| 2-38-49] 11-449) 12-6-51| 762 —| 

Fifth pump_... 2 2---2-------=| -4-4-49. 1-38-50 4—J—52 .. ..819 


Sith punp jut. eee ee kaa 6-83-49 | 3-4-50 | 7-25-52 | = 874 


These delays and the question of their excusability arise under Par- 
Spraeh 24 of the specifications, which provided for escalation be | 
respect to the cost of labor and materials, as follows : 7 


Sixty (60). percent of the original total contract price for any éompiets anit 
of apparatus and for the spare parts included in the contract shall be subject 


~ to adjustment at the completion of the. contract to compensate for changes. in 


‘the cost of labor and: materials during the’ period: of time from and. including — 
the month in which bids were opened to and ‘including the month in which ship- 
- ment of such complete unit of apparatus or of the spare parts included in the | 
‘contract is completed, exclusive of the time intervening between the month in | 
which bids are opened. and the month within which notice to proceed is issued. | 
The contractor had originally sought to have this provision made ap- 
plicable up-to the date of actual completion of the contract. But the _ 
‘Comptroller General of the United. States held in the case of Zhe | 
Darby Corporation (B-105694), dated May 4, 1955, that the applica- 
tion of a similar escalation clause was barred by delay ; in the comple- _ 
tion of the contract unless “the delay was caused by the Government 
‘or otherwise was excusable under the terms of the contract.” The 
Comptroller General based this decision on the ground that there was. 
“no. valid reason, in law or equity,. for requiring. -the Government to © 
‘assume the burden of-price increases. occurring after. the final date | 


of. delivery would: have been made but. for-the: contractor’ s own fault = 


or negligence.” After this decision was rendered, the contractor took 
the position that there were other excusable delays than those allowed 
by the contracting officer in his findings of fact and decision of the — 
contracting officer dated October 5, 1953, and that it should, therefore, 
have the benefit of the escalation lance for such additional periods of - 
time. 

-Prior to the j issuance of the findings of fact and decision of the con- 
tracting office, the contractor had given proper notice of a number 
‘of causes of delay which were alleged. to:be. excusable and: beyond. the © 


| control of the contractor. These causes: were set out in a letter from 


the contractor dated December 15, 1952, and identified by epee 
ically a ate appendices hereinafter referred to. 
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~The contracting officer considered the causes. sof ‘ddlays advanced = ae 


the contractor. and found: some ‘of. them: to be’ excusable under the | 


terms of the contract. He, accordingly, granted certain extensionsof == 


time which | are siminatized! 3 in’ ae ca ie of. fact: and decision as 


: Ss | follows: 





; : | pup data. ei ene “Revised: eco ee 
:.< .. . | extended by | delay feaione “tract com... 
se; ROEC: ee cL aes - dar: oe : ppletiond date a 

; Second: _pump_ Sees pas eeeyey pecan seem  F=T-49 © _ . a 288 — 4-21-50 
Third’ chain Cer a eae a | Q-B-49 | 445.4 11-24-50 
Fourth. pumps 22-2 l av neee le cele T1449.) 445). 1-28-51 

| Fifth pump_-------2-42---<¢ pe-ceteceepe]) Ir8580- | 4a | BOS 
| Sixth Scam kaneis eae AS ese 





“h. letter: dated Nowmen 3 1958, ‘the contractor filed - its ‘hotles: of | 


a. appeal. from ‘this decision. but ‘subsequently requested that a-hearing == 


| : ‘on the appeal be aera until: the: Daly ae or, had been: acted. ae 
oD oe a oar 


“Therefore, it: was “hot, aul Ta une 90, 1955, that a ree was held 


2 — on. this appeal, and, this was. in the nature of an informal conference : fs 


at. ‘the. Denver. Federal Casitar,, Denver; Colorado. AML three mem 


‘tractor was s represented by. Byan. wE ‘Sweet, Bag: o. OF Los ‘Angéles, — : 


a California, anid the Government by Merlyn E. Modig, Esq; ‘Attorney- at 
Advisor, of the Denver office of the Department of the Interior.- ~ 


2 The conference resulted i in. ‘the simplification of the issues. and a : <s 7 
- ‘eduction in ‘the number of claims. The contractor approved. and - 


fs ‘acquiesced in the findings’ ‘of ‘fact and: decision of ‘the contracting sed 


‘ae ‘officer, dated. October 5, 1953, as to Item 6; “Appendix C; Item 7, ; ‘ . 
. Appendix: ‘D; Item 10, ‘Appendix G; and ‘Tem 12, Appendix Ht (6) 


oe ‘The. Board, without formal’ decision, but with no: objection’ on. ‘the 


part of contractor’ s counsel, eliminated Item 4, “Appendix: A, ‘and! md 


_ | Ttem_ 3B, Appendix A (ce) thus: affirming the “Contracting officer's 7 7 | 


“23 Te ‘confeietios. ‘was adjoumed. ‘with, the ‘ahldaintahding that the os 
” “contbactor would have the opportunity to: furnish additional evidence 

and supporting legal authorities as to its remaining claims. Pur-. 

‘suant to such understanding, counsel for contractor. submitted. under. _ 


_ ‘date of J uly ‘p 1955, additional evidence of factual material relating os 


“to claims identified : as Item 5 , Appendix B; ‘Ttem 11, ‘Appendix. H( g); aa 

ae and Item 14, “Appendix sm (a), and filed a ‘supporting brief dover 
E tng these ‘three items as welll’: as Item 8, ee XE, and Item. %, aa 
oe a ame ale ee : | 7 3 
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7 The iter aid hist submitted by. the. ponttacton: was seonaidered 
by the contracting officer. with the-result, that. supplemental findings : 
of fact-and decision. were issued under date of July 21, 1955. Addi- — 
tional extensions of time were granted therein as to ine 5, Appendix 
_ By and Item 14, Appendix H (d),.although not in the. amount. re; 
qirested, and any.extension as to Item 11, “Appendix, H (a) was denied. 
The contractor, by letter dated August. 2, 1955; accepted.as satis-. 
factory the supplemental findings of fact and decision in their 
entirety. ‘This letter read in partias follows: 
. The Contractors, The Pelton ‘Water Whee! Company and Byron Jackson Co.,. 
hereby accept these findings as satisfactory, with the understanding that the 
acceptance of these findings in regard to the above referred to matters will not 
in any way affect action of the Appeal Board on the remaining items of claim. 
~ Asa result of the Denver conference and the supplemental findings 
of fact and decision accepted as satisfactory by the contractor, there 


remain: for consideration by. the Board only't two 6 claims; Hert 8, AD. a 


pendix E E, and Item 9, , Appendix. KF. 

The Government and the contractor’ ‘have’ assumed that the. .excus- 
ability of the contractor’ s delays should be determined + in accordance — 
with the provisions 6f Article 5 of the contract. In his findings of 
fact’ and decision of October 5, 1953, the contracting officer pointed 
out’ that. this provision only: defined “excusable delays as applied to- 
assessment of eXCess costs an the event of termination of the con- | 
tractor’s rig ght to proceed for failure to. deliver within the time speci- 
fied. in Ariclé 1,” and that the contractor’s right to proceed .had not 
been. terminated in this case. The contracting officer’ considered, 


_ nevertheless, that “Article 5 of the contract is the appropriate article 


from which it. may be determined yoy the contractor is in default : 
for delay.” ” | 
_ ‘Under Article 5 delays are excusable whet ne to Ae er ae 

_ causes: beyond: the control-and without the fault or negligence: of the - 

. contractor, including, but not restricted: tO, acts of God or the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine . 
restrictions, strikes, freight embargoes, and unusually severe weather, 
and delays of a ‘subcontractor due to such causes * * *” How- 
ever, since Article 5 is applicable only to the determination of excess 
costs, it does not extend in express terms to delays involved in the 
application of an escalation clause. If delays may be excusable, it 
is only because the Comptroller General has held in effect that the 
implied condition which is to be read into the escalation clause is 
limited in its scope to delays which are not due to the fault or negli- 
gence of the contractor. Since this, in its essence, is the purport of 

Article: 5, the Board assumes. that it is ; the intention of the oe 
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. (glen General that it shall ‘be ‘applied by analogy. Presumably, 


a also, a oe would be’ excusable if ‘thie’ contracting ‘officer’ ‘ordered. : 


: contract provides: for’ an. equitable adjustineit’ ee ‘ugh ‘changes | 


- cause. an increase or decrease in the amount due‘under this contract, 7a 
or in the time required for its performance -* *°. *.” ‘In the light 


| of: these: considerations,. the. Board will: separately: examine ® the: ore ; 
i remaining items of claim. pe hes - an 


Tres 8. Appexprx E- 


arcs this item’ of the claim. the contractor aka y an Seon a se 


120 days in the time fixed for. performance of the contract, because. of 


> the insolvency of its subcontractor, Christison Engineer’ ing Company. coe 


The contractor alleges that this company “had been in business fora 


- number. of. years. and had been. doing a substantial amount of sub- es 


contract. work. for the Pelton Water Wheel. Company during this | 


- _.. time;” and:.that- it--was. selected. because. of its. close proximity to. the 
. Byron. Jackson Company plant. ‘It is further alleged that, although vo 
at the time the contract: was made “there was no question as to: the oes 


: solvency. of this company,” it ran short. of working capital and was : 
~~ forced. into. involuntary bankruptcy. as the result of the action of a i 


: disgruntled. creditor with the result. that its operations. were closed ~ | 
down,.and_ its assets liquidated, at a sale in. which the Pelton. Water — 


- Wheel. Company acquired. them. The Christison Engineering. Com- : 


pany became. insolvent,-on March 17, 1948, but, its assets. -were not ~ 


| Begun -ed. ‘until September 22, 1948... | a 
It is the contention. of the contractor that the. cule of the 2 

| “gaboontractor, was. totally. unexpected, and beyond its control, and, —— 
a therefore, constituted an unforeseeable cause of delay. The. Board 


readily understands that the contractor, may, have been. taken, com- | 


<8 pletely by: ‘surprise: by: the-sudden: and unfortunate development. i in the — 


-subcontractor’s financial affairs, but it does not necessarily. follow . 
| that. the delay. which resulted therefrom was excusable. 
This. is the first time that the Board. has had advanced before it 


- the ‘proposition that. unexpected insolvency of a subcontractor -is an. = 


_ excusable cause of delay i in the. performance of a contract. - Both coun- | 
gel for the contractor and counsel for the Gover nment admit that they , ae 


= have found no cited, legal authority. on this precise point, and. thisis — 


; Impressive in itself, for there undoubtedly: have been. many instances. 
where financial. difficulties affected the performance of a Cove iene a ga 
cg contract. _ 


In the ubeeaes oF a compelling precedent, ‘the Boake can acd a 


ae hase for finding that the rather common occurrence of financial diffi- : - 


culties and insolvency. constitute an excusable cause of delay. ‘Such —s 
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Py a holding. arould open 1 the door to ab: entirely 1 new aan very considee 
able field of excusable causes of delay, and would, in effect, tend to 
| weaken substantially the. performance of Government contracts. 
| Although no cases involving bankruptcy of a subcontractor as an 
excusable cause of delay have been called to the attention of the Board, 
it has been held that delays occasioned by the financial difficulties. of 
a-prime contractor are not excusable? The reason for this doctrine 
__ is that capacity and readiness to perform are the essential obligations 
of a contractor, and financial difficulties are extraneous to the contract. 
_ As the Supreme. Court of the United States has said in Carnegie 8 teel 
Company v. United States, 240 U. S. 156 (1916) : “Ability to perform 
a contract is of its very essence. . It: would have no sense or incentive, — 
-no assurance of fulfillment, otherwise ; and a delay resulting from the — 
absence of such ability i is not of the same kind enumerated in the 
- contract—is not a cause extraneous to it and Be of the en- 
| gagements and exertions of the parties.” 

The contractor apparently conterds, however, thatthe situation 
should be differently regarded if the financial difficulties | are those of 
a subcontractor. ‘With this the Board cannot agree. : It is. well settled 
that. the failure of a supplier to perform an obligation. i is a normal 
hazard of. business which a contractor must face. Delays of a sub- 
contractor do not excuse the prime contractor from performing on 
time unless the subcontractor’s difficulty itself results.from an excus- 
able cause under the contract. .. As: the subcontractor had put itself in 
a position. where it could be forced into bankruptey, it was legally at, 
fault. . 

The contractor ike upon two recent cases in which a of sub: 
contractors in performing their obligations appear to have been held 
to excuse the prime contractor, although the subcontractors may have 

been at fault. The erensinces in these cases appear to have been 
highly exceptional, and should be confined to their own facts. The - 
question of the excusability of the delays in these cases arose, moreover, 
in connection with the assessment of liquidated damages, It has been 
held that. provisions for liquidated damages should be strictly con- 
‘strued.® ; “But the present case involves an. escalation clause, the appli- 





'2See Buegeleisen. TIA Joseph Buegeletsen Cansei. BCA No. 45, December: 15, ‘1942: 

1 CCF 15: Kieteman T/A Cinder Supply Co., ‘BCA No. 189, Division No. 2, September 29, 

19438, 1 CCF 704; Reliable Barret Company, Ine., BCA No. 1310, Division No. 1; March 28, 

1947, 4-CCF 60, 271; eNaethem Laboratories Lua: =ee No. 101, November 22, 1949, 

~ 4 CCF 60, 800. . 

& Walsh Brothers v. United States, 107 ct. Cl. 627, 645 (1947 Vid. F, “White Engineering 
Corp.,:64 I. D..201 (1953). 

4 Krauss v. Greenbarg, 137 F. 2d 569 (3d Cir. 1943) ; : Walsh Br othe: Y. United States, 


107 Ct. Cl. 627, 645 (1947) 5 Harria v. Covington Hosiery meee? inc., BCA No. 260, Divi- 


. sion No. 2, November 28, 1949, 4 CCF 60, 806. . 
<< 8 See Tobin v. United States, 103° Ct. Cle 480, 492 988) * Climatic Rainwear Co. ve 
‘ United States, 115 Ct. cL 520, 567 (1950). 
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ean of which oa oie in increasing as contract, price 6 cthe: | 


2 Government, and the traditional. principles | governing delays. OE aaBe 
| contractors should not be relaxed j in such:a case, ~ Some weight should a 
be given’ ‘also to’ the circumstance ‘that bankruptey is not included ss 
_ among the: “specific causes: which ‘are ' ‘enumerated | in the provisions floes 
= governing. the excusability of: délays i in’ the standard forms of. Govern- ee 
ment contracts. “While it is true’ ‘that these are ‘not intended. to be 


exclusive, and other causes ‘of delay have been. recognized,’ ‘the enumer: 


- ; - ated causes have at least a. greater prima facie validity. ‘Under all the of a | 
ae - | ciréumstatices of the present case the item of claim based « on n the bank- ree 
Bee ruptey of the subcontractor must. be rejected. - DON sa ee i ts yt I 


Trem, 9, APPENDIX FE 


“The é éonteactor’ ‘gala an ‘extansion of 365 ‘élend days isi inig a 


-— | : | item of claim, asserting t that it. was delayed to’ this extent: by conducting eo 
me voluntarily additional model tests and by making certain modifications 
in the pumps, as directed by the: contracting officer.“ This claim’ item 


oe . swas denied by. the contracting: officer primarily uport the ground that E 


the additional : model’ tests: and. changes caused ‘Do. Piecke in the ~ 


manufacture and shipment. ‘of the pumps. . 


Tt is undisputed that, when the first pump, ta ‘was installed at t thé 7" ee 
- ‘Bite vibration difficulties were ‘encountered in the : pump discharge dines: 5 = 
_. The: contracting officer believed the trouble to be i in the. pump, ‘while ao 
the contractor felt the vibration was caused by improper design a and. ae 


4 lightness of the: penstocks, for which it had‘no responsibility. 


~The contractor reassembled. the original model at its. hydratilic teat: . ae 


= ing facilities i in Los Angeles, California, and began. a series of tests a 


- which were to extend over a period of more than a year in/an ‘effort to 
correct the vibration problem. . Itis admitted that'these tests failed to 
| determine the cause of the vibration.” Meanwhile the Bureau of Recla- a 

mation took steps to strengthen the penstocks and recommended cer-. 
-tain: modifications: i in the pumps. atthe site, to. which the contractor 


co agreed. The result was a satisfactory performance and. acceptance of. a 


the: pumps by the. contracting officer, although. more than a year had. | 
7 elapsed between the dates of actual shipment. and final installation. cand 7‘ 
: acceptance . thereof. The contractor contends that this delay. was. 


caused by acts‘of the Government and urges that: the delay be excused ae 


under the provisions of the contract. — - | 
_ The causes of the original vibrations th. the pump and ae line : 


7S cannot easily be determined from the record... ‘Similarly, which correc: | 
tive measures were most effective and to whom ie credit is s due tor te Bae 


. initiating | them i is not apparent 1 from the record. 


= See, for instance, H. Bz ‘Nelson. Construction ‘Company ve United States, 87: Ct. CL. 375, = | : 
386_ 89. (1938); ‘cert. ‘denied, 306 'U. Ss. 661 ; Bury, Parepreator: Gompony,. CA~189 (October we 


19, 1953), reported in 61 I. ‘D. 215, 
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“The eontradtor: points out that these pumps were dia ee in 1 the 
world and of a new and complicated design. Some of the literature 
in the record states that no pump of comparable size had ever been 

manufactured anywhere, and describes the problem of developing the 
proper mechanical design. ‘The inference is that the contractor _ 
should be given. special consideration for undertaking by its contract 
the solution of a new problem. of great magnitude and intricacy. _ 


The Board feels that the decision of the Supreme Court in the case 


of Carnegie Steel Company ° v. United States, supra, makes this posi- 

‘tion untenable. In this case the steel company encountered difficulties 

in undertaking to produce, for the first time in history, face-hardened 

_ armor 18 inches in thickness. Delays in successfully manufacturing 

the product. resulted and liquidated damages were. assessed. The 
| Court held that the delays were not, excusable and stated: 


- It will be observed | that the point in the case is a short one. It is whether 
' the causes of delay alleged in the petition were unavoidable or were of the char- _ 
7 acter described in the contract, ‘that is, “such as fires, storms, labor strikes, 

action of the’ United ‘States, ete... Fhe contention that the:alleged:causes:can -be 
; assigned to such category creates some surprise. It would seem that the very | 

| essence of the promise of a contract to deliver. articles is ability to procure or 
make them. | But claimant says its. ignorance was not. peculiar, that it was 
_. Shared by the world and no one knew that the process adequate to produce 3 
14-inch armor plate would not produce 18-inch armor plate. . Yet claimant 
‘shows. that its own experiments demonstrated the inadequacy of the: accepted 
formula, A successful ‘process was therefore foreseeable and discoverable. And 
it. would seem to have. been an obvious prudence to have ‘preceded. manufacture, 


. if not engagement, by experiment rather than risk failure. and: ‘delay. and. their. 
7 consequent penalties by extending an. old formula to a new condition. 


Thus any. delay which may have been due to the unusual and difficult 


os technical problems involved 3 in the work cannot be the basis for extend- 


ing the escalation period. . 

As for the possibility that the aa astnents made’ in the pumps may 
_-have-constituted. changes which would entitle the contractor to exten- 
sions of time by way of an equitable adjustment under Article 2 of 
_ the contract, the contractor has offered no proof to support such a 
conclusion. Indeed, by. performing the work which was involved in | 
the adj ustments without protest, it would seem that the contractor 
voluntarily accepted the responsibility for undertaking it. The con- 
tractor argues, to be sure, that its failure to protest was based upon 
considerations of business policy, and. it may also be true that its 
acceptance of responsibility for any changes may have been motivated — 


by. the assumption that this would not necessarily waive its right to — . 


the benefits of the escalation clause, since it had not: then been deter- 
- mnined that escalation could not be allowed during any period of inex- 
| cusable delay. Tts motives, Pores; cannot affect ne conclusiveness 


| concerned. 
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pebs ‘. 


- of. Its decision, 80, far. as its egal rights under Ue contract ct ere es 


_In any avait, it would: seem, : ‘a8, ‘ttideed, ‘the contracting officer: held 


= a in. declining - to. apply. the escalation clause to this item of claim, that a 
. neither manufacture nor shipment was in fact delayed: becatise of ‘the 


= additional model. tests. da making the contract, the’ parties were, of 
- course, free to provide for escalation of the cost of labor and materials a 


i for any period of time, or in ‘connection: with any phase of perform: Se 


ats ance. The benefit of the escalation clatise did hot have to extend to _ 


Cr ae 


oe respects. ’ Tindie paragraph py of the specificationd: the applicatibl aE - 


the escalation ’ ‘clause was. carefully. limited’ to the. ‘period’ from the. 


jaonth of bidding to the month of shipment of each complete unit of ae 
| ‘apparatus. - The specifications also. ‘provided. for. ‘the testing and. aH 


: ceptance of the pumps after they - were shipped and installed.’ “But 
these provisions, far from hegativing the conclusion that the’ benefit 


of the escalation clause Was limited to the period whe shipment ' was. i 


| ‘due. under. the terms. of the contract, confirm. It. Tt ‘it, had. been.. in= 


7 tended: to: ‘provide escalation. for-the period required. for the comple: ae 


| tion of the contract ib would:have ‘been: easy to-so: provide. Instead, ae) 


escalation’ was” provided up to the ‘period “of the completion ofthe _ 
Pe ‘shipment. . ~The pumps were ro Jess. complete within the meaning 


of. paragraph § 94. of the specifications. because it was. ‘found upon. in- 


_» stallation: that’: adjustments were:.needed.- - Moreover, the contractor 
shipped further pumps -after the: initial unit was. found: not to-be 
2 operating satisfactorily, and it seemed’ apparent’ that: additional work 
in the field would be required. ‘This would seem to be some indica: 


tion that the contractor attached the’ same: ‘importance: to: the act of - 


| o shipment’ as‘did the’ contr acting officer. - The Board “must: conclude, “i : 
_ therefore, that the contractor was not entitled to! the Fenn of the ae 3 


i escalation. clause with ayy to this’ item of its claims. ce 


“ Conotas SION 


* hevakove, pursuant to ‘the authority. jalogetea- to the Board of or - 
- Contract Appeals: by. the Secretary of the Interior (sec. 24, Order cree 


No. 2509, as amended; 19 ¥. R. 9428), the decision of the contesting ae 
"a officer; pales the claims of the appellant, is affirmed. . py 


_Titeoporn H. Haas, Chairman. 
Tuomas GC. Barouxxor, au ember. 


Wu Snactz, Mu embe er. 
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“ ETHELYNDAL McMULLIN ET AL. ee 
INTERNATIONAL MINERAL & CHEMICAL CORPORATION : 


“227170 . 0) Decided: October 20, 1 1965 Bout 
ge Claims: - Generally 


- &- conflict between, a. lode claimant ‘and a placer claimant. is an aes. claim 
* within the meaning of Rev. Stat. 2325-2326 and ay be made ee basis of - 
an adverse suit as provide: therein. i te a : 


Mining Claims: > Gener ally - 


“A suit pending - -between two mining claimants prior as ce ‘time when oné 
_... Claimant. files, aD. adverse claim against the other claimant undér Rev, 
Stat. 9326 mey, under proper circunisiances, be considered as an adverse 
_., aetion brought under that section, and where the highest court of a. State 
yas: specifically” held, in a suit’ involving the same parties and. the same 
- ‘mineral deposit, that the suit in the:State courts constitutes such an. adverse 

. action, the Department will accept. the. State court's holding. 


Mining Claims: Generally 


Where an adverse suit: br ‘ought ina State eourt, Hiisaant to Rev: Sint 2326 
has terminated in a: judgment adverse to the applicant for: a. mineral’ patent, 
he may not proceed further before the. ‘Depar tment. with bis. eer and 
"his aEpuCation must be rejected. see ee 6 | 


- APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


mihelndal McMullin on: hee. own | behalf. onde on “hehale: of athe: | 
claimants has appealed to the Secretary of the Interior froma decision 
_ dated December 13, 1954,-by the Director of the Bureau of Land. 
- Management which held for rejection’ so, much of their application . 
. for a placer mineral-patent as conflicted with certain lode claims now 
7 held. by the International Mineral & Chemical Corporation. _ 
“On August. 2, 1934, McMullin, for herself and her co-claimants, 
filed mineral application Pueblo 056087 for. the Mica: Hill Placer 
_ No.1 mining.claim, covering the NUSW44, NZBSES, see. 14, T. 18 S., 
Rh. 71 W., 6th PL M., Colorado. ‘Publication’ was made from Sep: 
tember 20 to N ovember 22, 1934, | : 
On October 15, 1934, the Colorado Feldspar Company filed a protest ‘ 
against McMullin’s application and on November. 14, 1934, it filed 
an adverse claim, Pueblo 056222, under Rev. Stat.. 9306 (30 U. S.C. 
1952 ed., sec. 30) against the application for a placer Patent. The 
_ company claimed that it was the owner of certain lode mining claims. 
covering part of the land included in the placer ope eee and that 
-such-lode claims. were prior valid claims: 
‘Prior to these events Ralph. H: J Magnuson. and: Westin’ Feldspar 
Millin g Company, operators under. a lease from the Colorado Feldspar 
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Company of one of the lode locations, had, on ae une » 26, 1934, filed: an - - 
~ action in the. District Court for the Eleventh Judicial District: of the 


ve - State of Colorado in. which the lode:and: ‘placer- claimants. were. inter- - | 


pleaded as defendants. - The plaintiffs in the court action sought to 


_ have determined. the proper party to whom they should pay the royal: - - 


ties due under their. lease. 


By a decision dated February 21, 1986, the District. ‘Couré: found , e 


ae ..that: the-lode: claimant. was entitled to. possession of. the Jode claims 


and to the royalties. Upon appeal, the Supreme Court of Colorado 


affirmed in substance the decision of the District Court. # thelyndal | 
| : McMullin et al. v. Ralph: Magnuson et al., 78 P. 2d 964 (Colo., 1938). 


7 - Land-Management.i mn W. 


Meanwhile. on March 12, 1935, the (Cotnmiasiones of the General 7 


| “Land | Office (now the Director of the Bureau of Land Management), 


in response to a request for instructions. from the register. of the land — 
office; directed: the register to suspend. action on. the lode claimant’s 
protest and all other action on the placer application for patent pend- 
ing final disposition of the adverse claim. Upon appeal, the First 
_ Assistant Secretary. affirmed the action of the Commissioner. . Colo- 
“nado” Feldspar® Gaepeeny. We “Ethel pnedal Mt: oMellin, (Bio), Ap teeH 
(October 2,-1985).. | S | 

After the decison: of the Goloredo Santana: Conk it appears that 
the lode claimant remained in. possession of its lode’ claims and con- 
tinued to mine them. It did not. attempt to have the claims pep ee | 
_ to it under the: provisions of Rev. Stat. 2326. 

--MeMullin, either personally or thresh. an. natok: scfotonily 
| asked several times in 1939. and.1940 that the Department take. some 
further action in the matter. ‘She was informed that no further action 
could'be taken until a copy of the judgment roll in the adverse suit 
Was filéd-as required by Rev. Stat. 2326 andthe pertinent regulation. _ 
In 1948, further informal ‘inquiries were made on McMullin’s behalf. 

Finally on September 18, 1950, McMullin filed with the Bureau of — 
| ashington a: copy ofthe. judgment. roll and a 








document entitled “Petition and Brief of Placer Claimants, Ethelyn- | 


dal McMullin et al., for Reopening and Completion of Proceedings ; 


“4 upon Mineral Application (Pueblo 056087) for the Issuance of Patent — 


- upon Mica Hill Placer Mining Claim Number 1. ae An Munch. 1951, : 
| McMullin filed'a supplement to the brief. 3 
> By a decision dated: March 17,.1953,. the resistant “Direstor: ee the 
‘Barexi of Land. Management directed the adverse. claimant to. submit _ 


within ‘30 days “such showing as it may desire with respect to the Gat oh 


_ - character of the [mineral] deposit.” 


Within the time allowed the Tnternational Minerals & Chemical 


; ‘Corporation submitted, a showing i in which it stated that it was the | 


successor in interest of the or oe lode. claimants and raised several | 
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| obj ections to the aceon of March 17, 1953. ‘Thereafter it. filed a 

Supplement to its first showing and the placer claimant filed-a reply | 
brief. | 
In His ney of ‘December 48, 1954; the Director held the placer | 
application for rejection subject to the miacer claimants’ right to show 
within 30 days that the areas outside the boundaries of the lode claim 
are mineral in character and ene ect to location and pent under the 
placer mining laws. | 

From this decision the since claimants have duly. eaieen this appeal 

The brief outline of the lengthy proceedings in this matter has indi- 
cated that this appeal involves a conflict between. a placer | claimant 


and a prior lode claimant. over the right to the same mineral deposit —— 


where a local court has held the lode claimant is. entitled to the right 
of possession in a proceeding held by. the court to. have been brought 
pursuant to Rev Stat. 2326. . 


Because the effect of the decision of the Calratio Suaeue Court 


upon their rights is one of the obstacles that the placer claimants must 
— overcome, they have at the outset asserted that a conflict between a lode 
and: placer claimant does not come under the provisions of Rev. Stat. 
9326. They base their Teeny upon an. panalysi of the ee eleuye | 
history of the mining laws... | | 

There is nothing in the language OF the statute to indicate that-a lode | 
| against placer conflict does not fall within its terms. Furthermore — 
the Department and the courts have consistently and apparently with-. 
out question treated such conflicts as falling within the terms of Rev. © 
Stat. 2326.1 Therefore, in ‘view of the plain language of the statute 
and the practice of. the Department and the courts, there can be no~ 
. question at this date:but.that a pe ce conflict, 1 is an adverse claim 

- within Rev. Stat. 2326. ena! 

"Fhe ‘appellants: next contend that the: ein aes in ie Ginn 
_ courts was not a statutory adverse suit because the suit was instituted 
_ prior to the placer claimants’ application for a patent.and no proper 
pleading was filed within the 30-day period afer the adverse claim was 
filed nor was an adequate pleading filed after the expiration of the 
_ 80-day period and during the pendency of the suit, nents a plead: 
_ ing filed within the statutory period. | | 
_ It seems well established that a suit aiding betwosh ds parties 
prior to the filing of. an adverse claim.may, under proper circum-~ 
1 Alice Placer Mine, 4. L. D. 314 (1886): Apple Blossom Placer v. Cora Lee Lode; 14L:D. . 
641 (1892) ; : ‘Aurora Lode ¥. ‘Bulger Hill and. Nugget. Since ae 23 L. D. 95. RTSPE) : 
 Olipper Mining. Co. ¥. ‘Searl. et al., 29 L. Dy 187- (1899). - =. 

Bennett: Me -Harkrader, ‘158 U.:8.°441: (1895).; Clipper: Mining. Co. v. Bu Mining. ail Land 
Company, 194°U. S. 220 (1904); Cole v. Ralph, 252 U. S. 286° (1920); Duffield v. San 


| Francisco Chemical Co., 205 Fed. 480 (9th Cir. 19138) ; ; San Francisco Chemical Co. v. 
Duffield, 201 Fed. 830 (8th Cir. 1912). 


9» 
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_ stances, be. considered + as an cen ‘brought. ander. Rev. Stat. 2396. : 


oN orthwestern Lode and Mill Site: Company,'8 L.-Ds487. (1889) 5 ‘Jones: ne 


- vy. Pacific Dredging Co. won Pac: 956: (Idaho, 1908); McMullin v. Mag- 7 


 RUSON, SUPTA; 8 Lindley on Mines Ce ed. ee sec. af oe see ° Ohrisimann Va 


- Yonkers, 56 I. D. 34, 87 (1936). : 
~The Supreme Court of: Colorado. ail nae re upon “ve sore of A 


: 7 the suit: in which: the: -parties: Here’ -were interpleaded : (McM wblin Re 
Magnuson, supra), , and then it specifically: held-that there-was no ~~ 
necessity for the lode claimants to bring a separate. adverse. suit and 


- that the pleadings - were amply: sufficient: to. raise the oe issues. m 

| support of the lode claimant’s adverse-claim. > | | 
Where 2 court of “competent. jurisdiction’ Rag: es ruled: ona | 
_ question: relating tothe. timeliness ° ofsa. statutory adverse suit, the — 
_ Department 1 has. "refased: to take any “proceedings in the case until the _ 
suit has. terminated: | Catron et al. Vv. Lewishon, 23 Li. D: 20- ( 1896); 
Gypsum Placer Olam, 37 L. D. 484 (1909). In Richmond Mi ining Co. 


-¥. Rose et al., 114 U. Ss. 576, 582: (1885), the. Supreme Court held that _ : - 


a what constitutes: the commencement of an. action ina. State: courtisa 
; ‘matter of State law. After quoting the latter case, the’ First Assistant — 
Secretary in the: Gypsum. Placer Claim case (supra) intimated : ‘that 


the question of. the timeliness: of the- institution. of: an’ ‘adverse. aa ee 
“a after a State court has ruled upon the question is not’an open-one.,. | 


~The same considerations, apply: to the question:of whether’ proceed: _ 


ings in a State: court’ were: sufficient to: satisfy: the requirements: of ~ 7 
—- Rev. Stat. 2396." “The placer claimants have not cited; nor have-we 
been able. to find, any case In which. the Department has held;:after 


a State court-has ruled that.a suit before’ it was sufficient to constitute _ 
a proceeding under. Rev. Stat. 2326, that the Peperanent would con" 
sider the suit not to have been of: that nature. : i 


Since the Department would necessarily have: to fly upon” thew: os 
statutes of. a State: and'the decisions: of its.courts.to’ determine whether pat 


in-any case: an ‘adverse: suit was timely. brought and the - pleadings . 
theréin ‘were: sufficient, “at would seem that,’ when the highest: court of 


~ a State has held in’ the very suit with which: the Department. is con- 


= cerned that the: requirements of Rev. Stat: 2326-have:been satistied, oe 


= the Department ought: to. abide by’ the: court’s’ determination. ° 


‘This view 18 me tania a aed dace that one. the iaaeeas groglation a 


. provides: 


-  Wliere an Snares laim ‘has: been filed’ ‘but. no. suit! coniinenced eee the ine 
applicant for patent. within the statutory period, a. certificate to. that. effect by. 


- the. clerk. of the State. court; having: jurisdiction. ‘in, the ‘case, , and also. -by. the - bs: 


cas elerk of the ‘district court: of the.’ United States: for. the: aac in | which. the 
| daim is situated, will be e required.’ 43 CFR 185, 83: wee 
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har, a. eine court. ee held that : an adverse suit. was ; timely com- 


- menced, it: is. difficult to see how .a.patent applicant who contends — 
. that it was not, can obtain the requisite certificate. : Without the cer- 


tificate the Department ‘will not: resunie’ “consideration of the patent | 
application. _.Thus it. appears that the regulation recognizes that’ the 
State court’s view as to the timeliness of suit ought to 7 controlling. 
‘In its decision of August 2, 1935, which in effect affirmed the view 
of the Commissioner- that the: lode: claimant’s- protest. against the 
placer patent application ought to be suspended unital the a ere 
suit was terminated, the Department, stated: ; 4 
: a. ox In fact the Department is not. advised that : a. ante has en timely 
instituted. by the. adverse claimant, and it. possibly may be shown by the ap- 
plicant for patent in the manner prescribed in section 88 [now 483 CFR 185.83} 
of the Mining Regulations that the: suit. was not timely filed, so that the De- 
_ partment: could resume jurisdiction over the controversy, and consequently no 
occasion *: would: arise a Co eee ‘the: Scope. . es e ERC: of .a .court’s 
| judgment. se oma fg ge a ee : 
The placer ee da not ne a ‘isalt of the: provisions of 
then section 88 nor has it yet filed the certificate required by that 
| regulation. Instead it has attempted. to restore the jurisdiction of 
_the.Department over its patent application by filing a certified copy. 
of the. judgment roll in the very suit it contends was not a statutory 
adverse suit. I-can find no warrant for this procedure... The placer 
applicant must either. rest content with the judgment of the Colorado 


_ Supreme Court. that a. proper. adverse suit. was instituted and decided 


or file a:certificate in compliance with 43 CFR 185.83 from the proper 
State court. to the effect. that no such suit was commenced within the 
required time... : 3 

_ It is. concluded. that: the litigation:§ in: me Colorado. courts was an. 
| adverse suit within the terms oe Rev. Stat. 2326. | 
In view of this conclusion, there remains for sonciders iain the 


a question of the status before the Department. of the placer claimants 


as the losing party in the adverse suit. This i issue was fully discussed | 
in the Department’s decision of. October 2. 1935, as follows :. 


= While itiis true:that. the: Gover nment may: not be pound: by the finding. of thie | 
court as to the. placer or lode character: of the land,.as.the case may be,. and may 
refuse a patent to.the successful litigant in the adver se proceedings if. it is con- | 


- cluded upon due inquiry that title to placer deposits is attempted to be acquired 
ae lode location or’. vice ver SA, it is } also true that the unsuccessful litigant has | no 


_ ae had Jurisdiction to decide and which it did decide in its awa of the right 


of possession. . In the case above. mentioned of France and M cCarn ¥. Travertine | 
Products Corporation [A-10082, J anuary 29, 1927} it is believed that it was there 


>. said comocely 
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_ “Tt does not follow ‘that. the Land Department: must ee. the judg . 7 
‘ment of the court as to. the locatability of the land under the placer min- ee 3 


ing law, but it does follow that the parties: to the suit.and their privies Boba eee, fe 


ag ‘to all: matters invelved:and settled in. the. suit. are bound thereby. 7 “i - 


Last Chance: Min:.Co..v. Tyler. Min:.Co., SUpTa.: LST U. 8. 683, 604] a F nok | 


: the case last cited the Court Said’ (p: 695);"— ae a te 
‘After such suit has been commenced and the defendants bave been : ee 


made parties thereto, and the court has proceeded to judgment, will ' 


the defendants be heard: to. say that that judgment: amounts - to. . | 7 a : 
nothing? We are clearly of ‘the opinion this cannot’ be tolerated...) bee a8 


are that the judgment was in all respects regular, that it was conclusive he an - 
as to the particular: ground. in controversy, and binding by way: of ” ee 
ie estoppel as to. okie A Rade necessarily determined ae it ie 
~~ [Italics supplied.]-_ ee | Be ewe ta, pats pares 

ae “The lode claimant. cannot ehetdfore: be heard i -dispute,: in an: er i 
a4 tempt to. support it location, the findings. against. it, and it. cannot by «: 
ag way of protest, contrary. ne ae 53 ofthe Mining Regulations, - ‘pres 2 
: serve a. surface conflict -. lost: by. the. judgment. of: the: courts): 
in. an: adverse: suit.” AS. stated i in ae on Mines; section’765, ‘so: far: AS ic. 
the premises. thus applied for are involved, the former patent applicant. oe 

is. eliminated from the proceeding, except that he may appear as a pro-. 
testant and raise such questions as were not properly determinable by... 

the court.. Usually the matter rests thereafter between the Govern: 
ment and. the adverse claimant. 799: ee 


‘The same. rule applies: where the. adverse claimant is ‘unsuccessful in the suit 
and seeks by protest to raise issues s determined i in the adverse ‘Proceeding between 


him and the patent applicant. | . : | 3 
The placer claimants are ‘not now before ie Depitineit as. pro: 
testants but as petitioners: for the reopening and.’ completion: of pro: | 
_ ceedings upon their application. for a mineral patent: upon Mica Fall 
Placer Number 1 mining claim. Having been the losing party. in-an. ~ 
adverse suit, they cannot. proceed. any further with their patent ap- 
“plication So” ae as-it-covers:the: lode. claims:and. their patent, applica- 


- tion; to: thatextent, must be rejected. Brienv. ut oft? of et al. 35 LD D: 82 : 


(1906). 


— - In view of the fiidings set out abive; Ti is not necessary 1 now to. 5 detée? < | : 
mine the effect of the judgment. i in: tha adverse suit upon the Depart | 


ment’s authority to adjudicate the validity of' the lode locations, iis. 


- cluding the question. of: whether. the mineral. deposits i in the lode. loca-.. eo : 
tions are subject to placer or lode location, upon‘an application by the 


lode claimant for a patent or ina contest instituted by: the Governtnent ies 


7 pursuant to 43 CFR, Part 222. 


Therefore, pursuant to the eer dolagatad to the Slicioe a fhe ss : 
Sp Secretary of the Interior (sec. 23, Order No. 2509, as revised ; Bye F. BR. 
oe Bis the Director’ s decision of December 18, 1954, is s affirmed. | 


"Epson T. Pere 


rey 8 olicitor. | wee ae . 


NORTHERN PACIFIC RAILWAY CO.-ET AL. = 401. 
NORTHERN PACIFIC RAILWAY COMPANY, RALPH L. | BASSETT EZ 
| A-27114 af i Decided October 20, 1955 
Public Lands: Jurisdiction Over—Surveys of Public Lands: . Genarally 


An island which was stable land inthe Yellowstone River when Montana became 
a State did not pass to the State upon its admission to the Union but re- 
mained public land subject to disposition under the public land laws. 


Surveys of Public Lands: Generally 


When in the course of a survey the banks of a river are meandered, the area 
within the meander lines is segregated from the survey and an island within 
the meander lines, otherwise unsurveyed, is not surveyed public land. 


Railroad Grant Lands 


Although title to an unsurveyed island ina navigable r river r passed to a raiinoad Lo 
under its grant upon. the filing of its map of definite location of its line, a 


patent confirming its right to “all” of the section in which the island is _ 


~ located, did not confirm its right to the unsurveyed island. since the pevene 
confirmed the railroad’s right only to sur veyed public land. 


Railroad Grant Lands 


A railroad’s claim to an unsurveyed island within the primary limits of its | 
grant is one of the types of claims which the railroad has relinquished under 
a release filed pursuant to the arensportation Act of 1940. 


: Rules of Practice: Private Contests 


Tt is proper to reject an application for a eonted? where all the factors upon 
-which the claim to a contest is based are shown by the records of the Bureau 
of Land Management. ; 


Administrative Procedure Act: Hearings: 


The provisions. of the Administrative Procedure Act. relating to henines are 
not applicable ‘to proceedings before the. ‘Department involving the. right 
of the Department to determine whether an island was. omitted from the 
original survey and to] issue an oil and gas lease for such island. 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT — 


The Northern Pacific Railway Company has appealed to the Secre- _- 
tary of the Interior from a decision dated September 28, 1954, of the 
Acting Director of the Bureau of Land Management, which affirmed 
the dismissal by the Area Administrator, Area-3, of its protest against 
the issuance of a noncompetitive oil and gas lease (Montana 011522) 
to Ralph L. Bassett for an unsurveyed island in the Yellowstone River 
in sec. 17,T.14.N., R. 55 E., P. M., Montana. 

Section 17 les within ane primary limits of the cea of odd- 
numbered sections made to the Northern Pacific Railroad Company, 
the predecessor in interest of the appellant, by the act of July 2, 1864. 
(18 Stat. 365), and the joint resolution of my 31, 1870 (16 Stat. 378). 

868616—56—1 
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; The sailroad. filed. its: map “of. definite: ipeutiok of | its Hine: opposite 
-’ section 17 in the General Land Office on June 25, 1881. <* 
Section 17 was surveyed i in 1882 and the plat of survey was approved 
~~ on. September 26,-1883. According. tothe plat, the. Yellowstone: 
River runs completely through section 17, entering the section at 
the southwest. corner and, leaving it in the eastern half of the northern 
boundary. The shores of the river are meandered and the section is 
divided into 7 lots and several regular subdivisions, with a total 
| acreage of 898.68 acres. . The plat of survey does not show an island 
in the present position of the island in question but indicates three 
sandbars in its place. _ . 
On May 20, 1884, the icnilvoad filed list No. 8 for Tande within 
_ the primary limits of its grant which included, among a great num-— 
~ ber of other sections, the “Whole” of section 17 containing 398.68 


aoe acres. . On May 26, 1896, patent No. 15 was issued for “All of section 


_; seventeen containing three hundred and ninety-eight acres and sixty- 
eight hundredths of an acre.” . Patent No. 15 included an neercenie 
. area of 654, 226.84 acres. 


Zz ‘Under the date February 28, 1941, thé lay filed a release pur- : 
suant to section 321 (b) of the Transportation Act of 1940 (49 U.S. C.,. 


1952 ed., sec. 65(b) ) in which it relinquished all claims to lands a, 8 


granted to it by any act of Congress except, among others, lands which — 


had been. patented o or * certified to it in ‘aad of the construction of. its ie 


=< railroad. a 
On May 8, 1953, Bassett filed an offer to ieee for oil a gas. Mi oe 


: tay 011522) pursuant to section 17 of the Mineral Leasing Act, as 


amended (20 U. S. C., 1952 ed., sec. 226), for an unsurveyed island ~ 
comprising 73.50 acres in tee 17. The land office: manager fee i 


the lease on June 8, 1953, effective July 1, 1953... 
OnJd anuary 12, 1954, the railway Aled a protest against the j issuance | 


of the Jease in which it alleged that. title to the island was in it. | 


Thereafter, on January 26, 1954, the railway filed a document in 
apparent compliance with the pertinent regulation relating to applica- 
tions to contest (48 CFR 221.2;.19 F. R. 9057). By.a decision dated 
May 7, 1954, the Area ‘Administrator, Area 8, denied the railway’s 
protest. Upon appeal to the Director of the Bureau of Land Manage- 
‘ment, the decision of the Area Administrator was affirmed and the 
railway has duly appealed to the Secretary of the Interior. : 
The railway company contends that the island was patented to it | 


1 The State of ‘Montana had ‘also filed a protest vedttiat the. ieee after it had been 


_. issued, which was dismissed by the manager. The State appealed this action. to the 


Director, who affirmed it. The. State. has not appealed to the Secretary and thus must 
be deemed 1 to have Gaye eneiaaaes in: the Director’ s decision, irae 
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along with the rest of section 17 and that the release had : no effect 

upon its title tothe island. 

A preliminary question is whether title to the: island er to the 
State of Montana upon its admission into the Union in 1889. The 
familiar rule is that upon the admission of a State to the Union title 
to the beds of all navigable rivers within its boundaries passes to it 
(Scott v. Lattig, 227 U. S. 229, 249, 244 (1918)) and that islands — 
arising in a river thereafter are not public land (State of Oregon, 60 | 
I. D. 314 (1949)). However, islands in existence at the time when a | 
_ State is admitted to the Union, whether surveyed or not, remain publie 
land of the United States (id.; Moss v. Ramey, 239 U. S. 538 (1916) ). 

Although the 1883 plat of survey indicates the island as sandbars, 
a chart of the Yellowstone River prepared by the Corps of Engineers, 
_ United States Army, and apparently based on data secured as of 
October 23, 1878, shows an island in the river covering a part of the 
same position as is occupied by the present island. The chart also 
shows the north end of the island covered with brush and timber where - 
the present island has the heaviest timber. The railway has also sub- 
mitted a map prepared by its predecessor in 1881-1882, which shows - 
an island in: the same position as the Corps of Engineers’ map and 
indicates brush throughout the length of the island. A field exami- 
nation conducted in 1954 concluded, on the basis of the Corps of Engi- 
neers’ chart and the railroad map and the existence of trees of probably 
more than 60 years of age on the island, that “a part of the island has 
been in continuous existence above mean high water mark, and sup- 


 -porting brush and timber since prior to the date of the original survey 


and the date the State of Montana was admitted to the Union in 1889.” ' 
- It is therefore concluded that the island was in existence when 
Montana was admitted to the Union and was then public land of the - 
United States subject to disposition under its laws. | 
This conclusion leads to the consideration of whether the United 
States has disposed of the island or, having disposed of it, has re-_ 
gained title to it and may now aecoee: of it again. | 
The island is within an odd-numbered section of feed within the 
primary limits of the grant made to the railroad by the act of July 2, — 
1864. The effect of this grant has been summarized in a recent ae 
partmental decision, which also was concerned with an unsurveyed. 
island within the PENDALY 1 limits of the grant to the railroad, as 
— follows: , 7 | | : 
ae By section. 8 of that act, there were granted to the company, in — 
praesenti, and within certain limits, the odd-numbered sections of public land, 
not mineral in character, which were not reserved, sold, granted, or otherwise 
appropriated, and which were free from preemption or other claims as of the 
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time oe the line of the railroad was. , definitely 1 Iocated. ° Section: 6. of the 


et. provided that, after the general route of the railroad should be fixed, the 


| odd-numbered sections, thereby. granted should not be liable to fale, entry, or 


a oe preemption, except by the company. 


~The line of the: railroad’ was definitely located 1 in ihe: area ok: he: island in 


2 avesdon! in the early eighties. . 2 There is. nothing in the records of the ae; 


a Department: ‘to’ indicate that the Jand was at that: time reserved, sold, ‘granted, | 


a or otherwise appropriated,. or. that. it. was subject to preemption, or other claims _ . 
or. rights. This being: 80, the island ‘passed. to. the railroad romans unless ite & 


var was mineral. in character. Floyd Hamilton, 60 I. D. 194 (1948). 


‘The decision pointed out; however, that although the bial: 2 ; - 
os island there involved had passed to the railroad, the railroad. gave up 
Po ES claim, to the island when, no patent having been issued: confirming 


the railroad’s title to the island, the railroad filed a release under the 


‘Transportation Act of 1940, supra. That act provided for the elimi- ; 
nation of preferential trafic rates enjoyed | by the United ‘States 3 in 


connection with certain of its railroad transportation requirements. 
Section 321 (b)-of the act required that before any carrier by railroad © 
which had received a land grant might take advantage of the benefits _ 
offered by that act, it must release “any claim it may have against the ° 
United States to lands, interests in lands, compensation, or. reimburse: 7 
ment on account of lands or interests in lands which have been granted, 
. claimed to have been granted, or which it is claimed should have been 
granted to-such carrier or any such predecessor in interest. * * *,” 
Section 821 (b) provided for certain exceptions from the release. ‘The 
only exception material here i is that nothing in section 821 (b) should 
be construed as requiring any carrier to reconvey to the United States _ 
_ lands which had been theretofore patented or certified toit, Itshould | 
be noted that under section 321 (b), a railroad, by filing a release, gave 
up its title to any land that had previously been granted to the rail- 
road, if a patent had not been issued to the railroad confirming its 
| title to the granted land. - | 
Thus, unless the island involved ‘in this appeal comes wih this 
- SS ouoe the appellant must be deemed to have released its claim to 
it, for a claim to land, surveyed or unsurveyed, falling within the 
“primary limits of a. railroad grant plainly comes within the terms of +: 
_ the statute and the release. - Floyd Hamilton, supra. | 


‘Therefore, we must determine whether the island j is included within | oe 


| the patent granting all of section 17 to the railroad. 


- Since it is well established that a patent can convey or confirm | 


title only as to surveyed land? it must first be decided whether ” | 
| island. was surveyed, at the time when the patent, was issued i in 1896. 


_ 2 Rust-Owen Lumber Company (on Rehearing), 50 LL. De 678, 683. 1928) “Horne Po at 


. Smith, 159 U. s. 40, 45 ate 
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The 1883 5 plat of survey indicates that the surveyor Pocaied all the 
corners of section 17 except the southwest corner, which in its regular . 
J position would have been in the Yellowstone River. In lieu of this 
“corner, the surveyor located a meander corner on each bank from each 
of which he ran meander lines to other meander corners at the points 
where the northern line of the section crossed the river as it left the 
section. Thus, although three corners of section 17 were established 
and the section lines run almost completely, the section was divided 
into two parts by the meandered banks of a navigable river. ; 
It is well established that a meander line run in the survey of 
particular portions of the public domain bordering on a stream or 
other body of water is not run as a boundary of the tract surveyed,. 
but for the purpose of defining the sinuosities of the bank or shore 
and as a means of ascertaining the quantity of land within the sur- 
_ veyed area. In preparing the official plat of survey, such line is repre- 
sented as the border line of the water and shows ordinarily to a 
demonstration that the water course and not the meander line is the 
boundary. Railroad Company v. Schurmeir, 7 Wall. 272 (1868) ; 


Whitaker v. McBride, 197 U.S. 510 (1905). The rules andthe excep- 


tions to them have usually been stated in cases concerned with whether _ 
tracts outside the meander line but attached to the mainland pass with 
a patent of the mainland. Compare Producers Oi Co. v. Hanzen, 
238 U.S. 825 (1915), and Jeems Bayou Fishing and Hunting Club v. 
Uméted States, 260 U.S. 561 (1928), with United States v. Lane, 260 
U.S. 662 (1923). Our problem, however, is to determine whether an 
island within the meanders is to be considered as having been ne | 
when the section lines were run. 

Besides furnishing a method of computing the upland acreage, a 
meander line also marks the limits of the Government survey. In 
other words when a survey stops at the margin of a navigable river, 
the land, presumably the bed of the river, within the meander lines is 
eed from the public lands and is not considered to have been 
_- surveyed. Lee Wilson & Co. v. United States, 245 U. S. 24, 29 (1917). 

_. Applying this rule to the facts in this case, I must pone that the 
1882 survey and the plat based thereon returned as surveyed land in 
section 17 only the two tracts, the one terminating on the left bank of 
the river and the other on the right bank, with the area in between, 
the bed of the river, having been segreg ated from the survey and left | 


i unsurveyed. This accords “with the statement made in Floyd Hamil-_ 


ton, supra, where the situation was somewhat. similar to the one in 
this matter : 
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7 *, =F CAlthoneh: ae. section’ lines ot section’ 29 were. es the ames 


‘a lines of the island were not Tun, sand the island was thus left unsurveyed. ee 
(P. 195. ) | | 2 re a | 
-Tslands which lie eae ihe eden lines on uavieable: or non- 
navigable rivers and which were omitted. from the original survey 
have.in many cases been held to remain public land. subject to later 
survey and disposition by the: United States. Scott v. Lattig, supra; 
Bode v. Rollwitz, 199 Pac. 688. (Mont., 1921) ; Moss v. Ramey, supra; 
State v. Oregon, supra; Emma 8. Peterson, 39 L. D. 566° CITT... 

The railway urges that cases such as Scott v. Lattig are distinguish- 
able because in them only lots abutting on the river on one bank were 
conveyed, not the entire section as here. It urges that the rule is 


‘otherwise where an entire section is conveyed citing United: States v. 7 


State Investment Co. et al., 264 U. 8. 206 (1924), which held that, 
after a tract of land has bean. surveyed and patented by the United | 


= States, its boundary cannot be affected to the prejudice of the owner — - 


by surveys and rulings of the Land Department. ‘This case was con- 


cerned with whether a boundary of a private grant should be where _ 

the first Government. survey placed it on the ground and according to 
which the patent was issued or whether. it should be located according ae 
to the calls for distances. Tt sheds. no light: upon, the problem involved — 


in this matter. ae 


The railway’s case is ee ecu on the proposition that, al- 
2 2 houbh: the island has never been surveyed, the island was included | 
in the patent issued to it because, when the railroad. applied for the — 
_ | patent, it included the “Whole” of section 17 in its List No. 3andthe 
4 patent was issued to it for “All of section seventeen.” This contention : 
* As effectively refuted by cases involving essentially the same situation. _ 
In Chapman & Dewey Lumber Oo. v. St. Francis. Levee District, 
232 U. S..186 (1914), there was a controversy as to whether 8,000 acres a 


of swamp Jand had. been. patented. to. the State of ‘Arkansas j in 1858 
pursuant to the Swamp Land. Act of 1850 (9 Stat. 519). The 8 000 - 
acres were included in a township the exterior lines of which were 
sur veyed 1 in 1840 and 1841. These lands, however, were excluded from — 
the survey, were meandered as if they were a lake, and were designated 
on the official plat of survey as a meandered body .of water called 
“Sunk Lands.” The plat bore an inscription that.the surveyed lands 
totaled 14,329.97 acres (a regular township contains 23,040 acres). In 
1858 the State of Arkansas requested that the township be listed and 
patented to it as swamp lands, the State describing the township’ as 
containing 14,329.97 acres. A patent was issued to the State for “The 
whole of the Township (except Section sixteen), containing thirteen 
qnousane, eight hundred and fifteen acres. and slaty: ‘seven hundredths 
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of an acre * * * according to the official . plats of survey of said 
lands * * *.”3 In fact, the Sunk Lands: were not a lake but only 
- temporarily overhowed isd: _ 

The lower courts held that the ons “The ‘ibis of the Rownahin: 
(except Section sixteen),” as used in the patent, embraced all that 
was within the exterior lines of the township, except section 16, 
whether surveyed or unsurveyed and even although meandered and 
excluded from the ne The Supreme Court held to the con- 
trary, stating— : 3 oe Ue 


Of course, the words in hie patent emhe whole of the Township (except 
' Section sixteen)” are comprehensive, but they are only one element in ‘the 
description and must be read in the light of the others. The explanatory words 
“according to the official plats of survey of said lands returned to.the General | 
Land. Office by the Surveyor General” constitute another element, and: a very 
important one, for it is a familiar rule. that where lands. are. patented accord- 
ing to such a plat, the notes, lines, landmarks and other particulars. appearing 
thereon become as much a part of the patent and are as much te be considered- 
in determining what it is intended to include as if they were set forth in the 
patent, * * * The specification of acreage is still another element, and, 
while of less influence than either of the others, it is yet an aid in -ascer- , 
taining what was intended, for a purpose toe convey upwards of 22,000 acres 
is hardly consistent with a specification of 13,815.67 acres.. * *. * Giving to 
each of these elements its appropriate influence and bearing in mind that. the 
terms of description are all such as are usually employed in designating sur- 


veyed lands, we are of opinion that the purpose was to. patent the whole of | 


the lands surveyed, except fractional. section 16, and not the areas meandered 
and returned, as shown upon the plat, as bodies of water. That it is now 
found * * * that these areas ought not to have been so meandered and 
returned, but should have been surveyed and. returned as land, does not detract 
from the effect. which must be given to the plat i in. ene what was intended 
«to pass under the patent. (Pp. 196-197.) . Rae 


In Lee Wilson & Co. v. United States, supra, a eere situation | 
was presented. There again a plat of survey of a township showed 
a lake which was meandered and thus excluded from the survey. The 
State of Arkansas filed a selection of the township as swamp land, 
giving the acreage of the township exclusive of the area of the lake 
as meandered (858.60 acres). A. patent was issued in the language 
of the patent in the Chapman & Dewey Lumber Co. case, the patent 
reciting the acreage of the township exclusive of a school section and . 
the area of the meandered lake. Over 50 years later, the Department 
investigated the survey, found that there had been no lake, and 
ordered the area of the fictitious lake surveyed. In the intervening 
period, the State had assumed that all the. land in the es 
whether surveyed or. r unsurveyed, had passed to it. 


8 Section 16, a school section, had already passed to the State. Its acreage, 514. 30 acres, 
deducted from the 14,329.97 acres, left the figure of 13,815.67 acres used in the patent. 
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| Holding that ae patent, did not include the. mnsurveyed a area of the * 
. “lake, ” the Court. said: 7 


It thus becomes apparent that the subject of the sateotie felntes solely ; 
'- -to the: ‘unsurveyed. area resulting. from the erroneous. assumption. as to ‘the 
existence of a lake and embraces only 853.60 acres.. It also is: certain that ; 

as the result ‘of the concurrent findings’ of fact by the two. courts. and the 
admission made by the parties there is no. controver sy as to the facts concerning 
the error. committed’ as to the_ supposed lake, leaving therefore to. be decided 
only the legal questions which: arise from the admitted. facts. LAS. a means ~ 
Of putting | out of. ‘View - questions which are not debatable we: at ence state 
two Tegal. propositions which 3 are indisputable because conclusively settled by 
previous decisions. : 

First... ‘Where in a survey : of the public. aeninin’ a body Of water: or lake is 


ci . found to exist and is meandered, the result of such meander is to exclude the 


B19, 


| area from the survey and to cause it ag thus separated to become: subject to the 
| riparian rights of the respective owners abutting on the meander line in ‘accord- | 
ance with the laws of the several States. Har ‘din v. Jordan, 140 U. 8S. 811: . 
Kean v: Calumet Canal Co., 190 U. S. 452, 459; Hardin v. Shedd, 100 v~. 8 nes 


Second. But where ‘upon ‘the attic: of the existence of : a ‘body of water 2 


a or lake a meander line is ‘through fraud or error mistakenly run. because there Se 


_ is no such body of water, riparian. rights do not attach because in the nature | 
of. things » the ‘condition “upon. which they depend does not. exist and upon. the 
discovery of: the mistake it is within the power. of the Land Department of: the 


- United: ‘States to. deal. with the area which was excluded from the survey, to _ 


cause it to be surveyed and to lawfully dispose of it. Niles v. Cedar Point Club; | 


os. 175 U. §. 300; French-Glenn Live Stock Co: v: Springer, 185.0. S. AT Security 7 


Land & Eaploration Co. v. Burns, 193 U. 8. 167 ; ee é Dewey Lumber Co: °°. 
oe Me St. Francis Levee District, 282 U. S, 186. icine sae ts 
** eit ig #¥ * insisted that although the patent expressly” ‘referred — 


= : to the plat: and’ survey. and purported only to grant. the acreage surveyed as 


reduced by the exclusion from the survey of the body of the lake, that: becomes ~ 
negligible since the. right of the State depended upon the grant made. by the . 


ee Swamp Land Act, the selection made under that act and the. approval of that 


selection by the Act. of. Congress. of 1857, all of which must. be considered. in 
ae determining the ‘grant made to. the State and give rise when. considered to the 

irresistible implication that. all: the. land embraced in ‘Township: 12 passed to 
the State, - - Concretely stated: the proposition is this: That..as the selection. 
made by the. State was. of Township. 12, the. exterior bounds ‘of that township 
became the, measure of the. ‘State’ s title irrespective of what. was surveyed or 
unsurveyed within those exterior lines. But it is at once obvious that this 
proposition rests. upon a contradictory assuinption, since it treats. the designation 
of Township 12. as the measure of the rights” conferred ‘and immediately: pro-. 
ceeds to. exclude from view: the ‘eriteria . by which alone . the existence | and — 
significance of the insisted upon designation (Township 12). are to.be determined. “ 


Aside from this, ‘however, it is further apparent that the contention disregards 


the very basis. upon which | the decided. cases. upholding the doctrine ‘stated... 
in the second proposition: rest, “which is that the effect. of a ‘meander line. is . 


_ to exclude absolutely from the township the area. meandered and to cause there- 


fore its nature and - character to. depend. not: upon the exterior lines. the 
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township but upon the condition existing within those fined made manifest: 
and fixed by the necessary: legal consequences resulting from the meander line, 
This conclusive view is clearly pointed out in Chapman & Dewey Lumber Co. v- 
St. Francis Levee District, supra, pp. 196, 197. And that case also, p. 198, com- 
_ pletely answers the argument that although the land was not embraced in the 
selection, was not included in the township because unsurveyed and did not 
pass by the patent or the selection independently considered,:-it yet must be 
treated as having passed to the State under the Swamp Land Act of 1850 
beause it was eligible to be selected under that act. | | 


In Rust-Owen Lumber Company (On Rehearing), supr a, Phe.o orig- ae 


inal plat of survey showed a lake covering a portion of sections 20 
and 29. ‘A new survey showed that instead of one lake in the two sec- 
tions there were two small lakes with a large body of land lying 
between the two lakes which had not been surveyed in the original 
survey. The new survey was protested by the Rust-Owen Lumber | 
Company which claimed title to all of section 29 by transfer from 
the grantee under an act of Congress whereby the entire section was _ 
granted to the State of Wisconsin for railroad ee The De- 

partment held: | 


3% = The Department is not disputing the equitable title of the railroad 
company or its transferee to all of Sec. 29 under the grant, but the patent con- 
. veyed legal title to the surveyed land only, and it is the duty of the Department 
* * * to have the omitted area surveyed and a properly » issued. 
* # * (50 L. D..678, 683. (1924).). 


The same view has been expressed by a State court. Te Steckel v. 
Vaneil, 141 Pac. 550 (Kans., 1914), which involved title to an unsur- 
veyed island j in a navigable river, the court held: _ | | 


~ A part of the land in controversy is situated within the boundaries of a sec- — 
tion which was conveyed by the state to the Atchison, Topeka & Santa Fe Rail- 
road Company in 1893. The plaintiff contends that his own prior possession 
eutitled him to a recovery as to this tract, inasmuch as the defendant acquired 
nothing by his purchase, because the state had already parted with its title. The 
state in deeding to the railway company “all of” a certain section. would not be 
regarded as parting with its title to everything within the boundary of the sec-_ 
_ tion. It could not absolutely divest itself of the title to the bed of a. navigable | 
stream, But apart from this incapacity it would not be deemed to intend such 
a divestiture. Such a conveyance is to be interpreted with reference to the gov- 
ernment. survey, and the natural inference is that its purpose was to pass title 
to the tracts there shown, with an implied reservation of the bed of the stream, 
including any unsurveyed islands. This view. finds additional support in the 
fact that the railroad company has deeded away, by specific description, all the 
_Jand in the section shown by the survey, and has never (so far as shown) made 
claim to any of the land in dispute. [Italics added. ] . 


The four cases just discussed clearly establish the proposition that 
the mere fact that a patent in terms recites that it covers “all” of an 
entire section or township does not alone import an intent to CONEY: all 
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the ind in he Section or ae whether the. land i is ae or un- . | | 


- surveyed. These cases and. the other cases cited also clearly establish 
the proposition that the area beyond a meander line or the shore line a 


at represents is excluded from the survey and is unsurveyed., ‘Tt fol- 


7 lows that an island otherwise unsurveyed within the meanders of a 


_ river cannot be deemed to have been surveyed when the section lines — 


-and the meanders of the river were run. Therefore, as the. patent | 
confirmed the railway’s title only to surveyed land, it did not confirm — 
its title to the island. Until it should be surveyed and patented the _ 

- railway had only a claim to this island. By its release filed under the — 


‘Transportation Act S 1940 Pine rerny has ee its aan to 


the island. | 
~ Since the autwar has no esis in ie Aaa its ee hased | 

- upon its claim of ownership, against the 3 issuance of. Be oil and gas 
lease to Bassett was properly dismissed. © oa 


The railway also:contends that it is aititled. to a. ut hearing — 


* under the rules of practice relating to contests. ‘The pertinent provir | 


i: -, sion of the regulation provides: 


a) Contests may be. initiated by any person” seeking + ne acquire title to, or: | 
claiming an interest in, the land involved, against a party to any entry, filing, or | 


other claim under laws. of Congress relating to the public lands, because of _ 


priority of claim, or for any sufficient. cause affecting the legality or validity 
of the claim, not. shown by the records of the. Bureau Land sages usp 
(48 CFR 221.1 (a) ; 19 F. R. 9057.) = ; 


In this) matter, all the. factors upon: which as ee Ss anit to. ‘ihe 2a 


oo. island are based, the map of definite location, selection list No.3, Patent — | 


No. 15, and the plat of survey of 1883, are shown by the seconds of the | 
- Bureau of Land. Management. ‘Under such circumstances, the regula- _ 
tion does not grant the railway.the right to initiate a contest. The _ 
ee Lewas Company: et al., 61 I. D. 368, 373. (A-27021, August: 10, 1954), 


The appellant 1 further urges that it is entitled to a hearing pursuant a 


ee to the provisions of the Administrative Pr ocedure Act. cc WeSC e 3 
1952-ed., sec. 1001 et seg.). However, the provisions of section 5 of 5 


~ that act ae limited to: cases of: adjudication “required by statute to be | 


ee determined on the record after an opportunity for an agency hear- — 
ing * * .*,” There is no statutory provision for a hearing with | 


7 respect to the authority. of the Secretary to determine whether public — 


land has been omitted from the original survey or to issue oil and gas 
leases. Consequently, the provisions of the Administrative. Procedur Qa. 


_. Act do not apply to _ Prosser: See Me ary Volk. ot al. A-26601 rs 
(May 5, ROBB): us ; 

 » In its:notice a appeal. ihe ere sthiag that 05 was error. foe the | 

| Acting Director to issue his decision before it had. an : opportanity to 
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submit a brief in support of its contentions. . The rules of practice 

provide for the filing of briefs by a pérson appealing to the Director. 


48 CFR 221.69; 19 F. R. 9061. The ey had ample opportunity 


to submit a br io 
In any event, in its appeal to the Secretary it has filed a brief and a 
reply brief in which it has had an opportunity to support its position 
to the fullest extent. There is no indication that there are matters of 
fact or law which it has been unable to present for the consideration 
of the Department. The final authority to allow or dismiss the rail- 
way’s protest lies with the Secretary, who may exercise his supervisory 
authority at any stage of the proceeding. The appellant, having had 
an opportunity to present its case fully at the highest level in the - 
Department, cannot rightly complain of defective consideration below. 
Lhe Texas Company et al, na Levi A. ve hed €b ah, ‘61 1D, 
145 (1958). | | 
Therefore, pursuant to the ee delegated to the Stes by — 
_ the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 


_ FE. R. 6794), the decision of the Acting POGOe of the Bureau of Land - 


Management; 1S. aflirmed. 
-Enmunn T. Frurz, 
Deputy Solicitor. — 


; -HALVOR F. HOLBECK 
27200 szDecidded November Lh, 1955 
| Oil and Gas Leases: “Applications: : 


Where an application, for an oil and gas 3 lease covers ‘unsurveyed. land in the 
bed of a nonnavigable lake and: the United States is only one of several 
owners of the upland,. it is proper: to require the applicant to submit an 
agreement with the owners of the upland adjoining the federally owned 
uplands as to the boundaries of the land applied for or to demonstrate 

. exactly what portions of the lakebed belong to the Wnted: States. 


O11 and Gas Leases: Applications—Boundaries 


In describing a tract of unsurveyed land in a lakebed by metes - and bounds 
in an oil and gas application, it is sufficient to use the meandered lakeshore 
asa part of the ie a without giving. bearings and distances. 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Halvor F. Holbeck has appealed to the Secretary of the Interior 
Ak a decision dated February 14, 1955, of the Associate Director, — 
- Bureau of Land Management, hich affirmed the action of the man-- 
ager of the Billings land office holding for rejection, in its entirety, 
. his noncompetitive application (BLM (ND) isa to lease for oil 

| and gas certain lands in North Dakota. ors : 
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Holbeck’s ania filed o on n Ja anuary. 1, 1953, ee seven. fects a> a 


“in secs. 25, 26, 27, T. 164 N., R. 73 W., th P. M,, North Dakota, which _ 


are. within: ‘the cere Boundary: Reservation: created. by. the a 
Presidential Proclamation of May 8, 1912 (87 Stat. 1741), lot 2, sec. 29, S iaie 


| and’ an-unsurveyed area in a lakebed bounded by lot 2 on the north. 


| Holbeck’s appeal is apparently confined to so much of the Associate on ; 
| Director? s decision as rejected his application for the unsurveyed lake- 
 bed.t. This tract is part of the bed of a small meandered nonnavigable = 
- lake, surrounded by. at least six lots, five of which have been patented | 
without an oil and gas reservation to the United. States. ‘The other 
lot, lot 2, is public domain and has been included in an outstanding a 


. oil and gas lease issued to. an ee who filed for it ee to the ; cS 


a appellant. 


It is well ectublished that the title to the bed of a ie esis a 


ie : lake surrounded by public lands remains in the United States until. 
it disposes of the abutting land. William Hrickson, 50 LL. D: 281, 283 


(1924). When the United States disposes of the uplands, the effect — 
- of its grant to riparian owners is to be determined by the law of the 
_ State in which the land lies, unless a contrary intention. is shown. 


= Hardin v. Jordan, 140 U. 8: 871, 384 (1891) ; United States v. Oregon, 


295 U.S. 1, 27 (1985) ; Oklahoma v. Tewas, 258 U.S. 574, 594 (1992). 


- Under the law of North Dakota, a grant of uplands bondenag on a” 


‘nonnavigable lake conveys the land lying under the bed of the lake | 
to the owner of the uplands? — | 
_ -In view of the fact that lot 2 is the only ee remaining in the 
public domain, the United States has title only-to that part of the bed 
of the Jake riparian to lot 2. A.W. Glassford. et -al., 56.1. D. 88, 91. 
(1937). This portion of the lakebed is unsurveyed. Consequently, 
applications to lease it for oil and gas must describe: the area applied. 
- for “by a metes and bounds description connected with a corner of the 

~ “public land* surveys by course | Pe distance snared 43 CFR a 
192 42° (d).: | | <a 
| | Holbeck’s application, a as s amended, described the land d applied for . 
as follows: 


* Gommenciae at thie northedst' corner of ce section 29, T. 164 R: oe - 


Wes 5th PM, thence west 20 chains, thence south 9.6 chains, more or less, to the point of 
if - intersection with the meandered ‘north bank of a ‘small lake, which» point. is the 


_ true point of beginning, thence south 12 chains, thence west 20 chains, thence _ 
north 12.8 chains, more or less, to the point of intersection with the north bank | 
' of said. lake, thence. eastward along. the meandered. bank of: said: small, lake : Bion 


. distance: of 26. 0 chains, more or TEBE, to the true point: of. beginning. 


_J. he Jana ‘within. the boundary. ‘vegervation, was, properly. rejected in accordance With 


. a the ‘Department’s decision | in Eart de Boehme et. al., 62 I. D. 9. (1955). . Since lot 2, sec,” 
, 6 29, is “included: within’ a lease. issued on: J uly 1, 1958, to a prior applicant, ‘the: ae 
- Was properly rejected, as to it. 


|. . 2 State v. Bruce, 86 Ne Ww. 24 330 , D.,. 1949) 3. ‘Ovark. Mahoning Company & State : 
| BTN. W. 2d 488, 492 (RD. 1949). ae | Ae | 
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The Associate Director held that this description was insuftieient | 
and held that— | : | | | 

we  * 70 coumderudion ‘will be given to the issuance of a lease for the 
available lake bed unless the offeror submits an agreement with the riparian | 
owners of the lands adjoining lot 2, section 29, or it is shown to the satisfaction | 
of the Department what. specific portions of the lake bed applied for belong 
to the Federal Government ~ metes and bounds cesrriviios and: area) and 
not to private owners. 4“ 

- The appellant ubends that he hai to identity only the land he 
has applied. for, not the part of the lakebed owned by the. United 
States; that the acreage can be computed and that he is not required 
to. compute it; that as a private person he cannot reasonably be 
expected to aecouate with the ee land owners; and, finally, 
that his description is proper. 
~ In other words, the appellant. urges that so meee as his. application 
describes the area applied for by metes and bounds, it is sufficient 
and the burden of determining exactly what portion of the land he ~ 

has applied for is public domain then falls upon the Department, 
which then can reject his SEP ication a as to the areas that are not | 


=) public domain and allow it for the rest. 


While this procedure may be sound in the sine case, it is by 
no means clear that it is proper in this situation. The apportionment 
of the lakebed of an irregularly shaped lake among the several ri- 
parlan owners is not without difficulty and complications* In a 
recent case, the Supreme Court of North Dakota held that the bound- 
ary lines of lands abutting a nonnavigable lake “ * * * are 
‘fixed by extending from sek end of their respective meander lines, » 
lines converging to a point in the center of the waters. * * *” | 
Ozark-Mahoning Co. v. State (supra, fn. 2). If this rule were fol- 
lowed, the portion of the lakebed remaining in the United States would 
be of a drastically different shape from the rectangular area Holbeck — 
described in his application, While this rule may be suitable for 
lakes whose length is approximately the same as their width, a dif- 
ferent rule is cae followed where a, ae 1s mueh longer than it is 


 . -wide.* 


With these difficulties j in mind, the Depieens has held. thet an 
applicant seeking a lease covering public lands in the bed of a non-- 
navigable lake must show what portions of the lakebed belong to 
the United States (A. W. Glass jord, et al, ere) or submit an agree- 

4 See Clark “Surveying and Boundaries” (1989, ed.), secs, 281, 305, 328 ; Hardin Y. 


Jordan, supra, 397-398. 
4 Ibid, 
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- ment as te: the Boundaries: aide ihe riparian owners “of ‘the lands: ee 


* - adjoining the vacant lots of public domain ( Wéltiam Erickson, supra) ie ae 


In assaying the fairness of these requirements, it is well to remem- _ 


ber that the issuance of oil and gas leases, even when the public a 


land is. available for such leasing, i is committed to the discretion of | 


the Secretary and that. he may refuse to issue a lease when to do so. 


- would not be in the public. interest. Karl J. Boehme et al. (supra, 
- fn. 1). The appellant here asks the Department to undertake the. _ 
- apportionment of a. lakebed to determine the boundaries: of the portion » 


to. which the United States has title, an area of. approximately BO ee 5 


acres. In view of the fact that there is no. indication in the record 
that there has been: any oil.or gas discovered which would drain the © 
public land, that the. expenses of a survey would exceed the rental, that 
the United States is to some.extent protected by the lease that has 
been issued on lot 2, and that the area applied for is quite small, the 
Department might well reject the application on the ground that the 
issuance of a lease, under such circumstances, would not: be in the 
public interest, | 

As an alternative, the Associate Director offered the appellant an 
opportunity to have his application considered if he would either sub- 


“mit an ‘agreement with the riparian owners of the land adjoining lot a 


2, or show to the satisfaction of the Department what specific portions 
of the lakebed applied for belong to the United States. — 

These requirements are in accord with prior departmental pee 
in similar situations and are proper. 

One further point remains. The manager. held that Holbeck’s : 
description of the lakebed was deficient because “Bearings and dis- 
tances were not: given all the way around the unsurveyed tract.” 
‘Holbeck had described the northern boundary of the land applied for 
as follows:.“*. ® thence eastward along the meandered bank of: 


said small lake a distance of 26.0 chains, more or less, to the true point — | 


of beginning.’ It seems to me that.in a metes and. bounds description 
the use of a meandered lake shore as a boundary is entirely adequate. © 
Therefore, pursuant to the authority. delegated to the Solicitor: by 
oe the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
= ahs F, R. 67 a , the. decision of the Associate Director is afirmed... 


- Epmowp T. Farr, | - 
4 de Solicitor. 


L. N. HAGOOD - a s 7 fe 7 | 415 
LN. HAGOOD _e- 
STANDARD OIL COMPANY OF CALIFORNIA ai 
A-27211 _ | Decided November 15, 1955 : 


Oil and Gas Leases: Rentals 


Where the rental due on a noncompetitive oil: and gas lease has been paid by, 
_the operator under an operating agreement. approved by the Department, 
and no evidence has been submitted that the operating agreement has been 
terminated in accordance with its terms respecting termination, it is proper 
to refuse to accept a payment from the lessee aa the same rental. - 


Oil and Gas Leases: Operating Agreements | 


Where the lessee and ‘the operator are in dispute as to whether their operating 
_ agreement has been terminated because of the failure of the ‘operator to 
comply with its terms, the courts rather than Ene - Department are e the proper 
ee to determine the controversy. . 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT oo 


LL. N. Hagood has appealed to the Secretary of the Interior from a 
‘decision dated April 20, 1955, of the Associate Director of the Bureau — 
of Land Management, affirming the rejection by the acting manager of 
the Sacramento land office of his payment of the fifth year’s renital on 
ee ea oil and gas lease Sacramento 042802. 

Hagood’s lease, which was effective as of October 1, 1950, is a en 
ence right lease based on lease Sacramento 034851 and issued pursuant 
to section 1 of the act of July 29, 1942 (56 Stat. 726). During the 

term of lease Sacramento 034851 the Bureau of Land Management, on 
October 20, 1947, approved an operating agreement between Hagood 
and the Standard Oil Company of California under which the latter 
was designated the operator of the lease. The operating agreement 
provides in paragraph 24 that it shall apply to Sacramento 034851 and 
any lease which may be issued pursuant to a preference right of the les- 
see and, in paragraph 38, that the operator shall pay all rentals on the 
leased lands payable under the lease to the United States of America. — 
_ On September 11, 1958, Hagood paid the fourth year’s rental, due on 
October 1, 1958. Thereafter, Standard submitted a check in payment 
of the fourth year’s rental, which the manager returned on September 
28, 1953, with a letter stating that Hagood had already paid the rental. 
The next year Standard paid the fifth year ’s rental on June 28, 1954. 
Later Hagood submitted a check covering the same rental. This 
check was returned to Hagood with an explanation that Standard had 
already paid the rental. Hagood resubmitted this check with a request 
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93 that. Standard’s eat be refanded and his shee accepted, The 


weed 


manager again returned Hagood’s check in a letter dated July 22, 1954. _ 
Thereupon, on July 30, 1954, Hagood filed an appeal with the manager: | 


addressed to the Director of the Bureau of Land Management. with a 
which he-enclosed his check. By a letter dated August 4, 1954, the 


: ‘manager informed Hagood that his appeal was being forwarded and 


¢ enclosed a duplicate receipt for the fifth year’s rental which, the mana-. . =f 
ger said, would be held i in the unearned account until the matter was ee 


finally settled. . as 
From the ‘Assotiate Director's s decision denying h his appeal Hagood 


ae | has duly taken this appeal. 


In his notice of appeal, appéllatit states (eae thie: manager has oe 


. - cepted his rental payment. The only relief he asks is that the operat- | 
. Ing agreement be ruled. void. or be held to have expired on September | 
80, 1955, the expiration date of lease Sacramento 042802... Both Ha- 


- road ond Standard have filed timely requests oe a Syoat @ extension of 


: that lease. : | 
It. is thus Fer that. the real j issue that Hagdod is sseclane to liti- 7 


Pied a is whether the operating agreement is still valid: and, whether ores 


will affect the extension of his lease, if one is granted. However, ~_ 


there is now: no matter before the Department which requires it to | 
express its views concerning these problems. The Department has 
> held that. disagreements between a lessee and an operator arising _ 
under their operating agreement are primarily a. matter of a private | 

contract: dispute which should be resolved in the courts. .A. E. Black- _ 

ner et al.,.A-24440 (February 14, 1947) ; of. David L. Mills, A-26969 


a (September 97,1954). There is as yet no issue before the Department — : 
_ which requires it to decide the validity and existence of the operating | ; 


7 = agreement unless it is the question of payment of the fifth year’s rental. 


On this issue it is material to note that the agreement provides 3 in 


7 — paragraph 18 as follows: | | - | 
The Lessee. shall not aeclare: ine rights of the Geen under this ignorant a 


7 ey forfeited ‘for: any. cause whatever, | unless’ ‘the Lessee shall notify the Operator, 
> in writing, of the existence and. exact nature of the cause of: forfeiture and unless bce 


-. . cause of forfeiture * : ~~ 


the Operator shall thereafter (and. within ninety (90) days from. the service of 
such notice) | fail to undertake. such action as may be. necessary: to fora ae . 


Fees PSD 
7 -Hagood has submitted’ no dae that he has 2 dompited with tn < 
7 requirements of this paragraph or that Standard has failed to cure — 

any cause of forfeiture that he has brought to its attention. ' He asks. 


— -the. Department: to consider the operating’ agreement terminated on — 


- the basis of his simple assertion that he considers it to-have been ter- 


-minated. Standard denies that it has in any way violated the terms oe 
a, of the Zoo and. insists s that it isin full mie and effect. Without “eo 
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sienintne t to pass on the merits of the dispute between Hagood and 
Standard, I believe that on the face of the present record the Depart- 
~ ment has no basis whatsoever for ‘Conexueme that the aca, has 
-cometoanend. = > 
Under these. cireumstances, ‘the Department has’ no ea sont le 
grounds for refusing a tender of rental payments by Standard. It 


_ follows that since the fifth year’s rental was properly paid,themanager 


correctly refused to accept another payment. The manager accepted _ 
eens rental payment only with the. statement that it would 
as be held j in the unearned account until the matter is finally 
settled.” | a 
In accordance with fie view , set out above, the manager is dinected | 
to refund Hagood his payment. _ 7 
Therefore, pursuant to the authority scieosed to tbe Solicitor by | 


the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17. 


F. R. 6794), the decision of the Associate Director of a Bureau of 
Land Management i is affirmed. | 


“Epmounp 7 Frizz, ; 
cae Solicitor. 


a | "NATALIE zZ, SHELL 
| A-27214 a Decided November UY, 1955 


| Oil and Gas ewaes: Applications es 


"The fact that. public land is covered by an outstanding Seri for an oil 

and gas lease does not render. it not available for leasing within the meaning 

| of the regulation requiring that, with certain exceptions, an application. 
for an oil and gas lease include not less than 640 a acres, : 


Ou] and Gas Leases : Applications ae 


Where an application for an oil and gas lease covers J less eis 640 acres and. 
the land applied. for adjoins land available for leasing, it will be deemed to. 
be for the equivalent of a section and therefore. proper so long as the amount, 

by which it is under 640 acres igs less than the amount that. the inclusion 
of the smallest of the adjoining subdivisions available for leasing would put 
ith in excess of 640 acres.. | | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


Natalie Z. Shell has. appealed to the Secretary of the: Interior hath a 
decision dated April 20, 1955, of the Associate Director of the Bureau — 


of Land Management which: aiiemed the action of the manager of the, — 


Sacramento land office. partially. rejecting her offer. to: lease for oil 
and gas, Sacramento 048094, because the land as to which it was 
368616563 | 


nas rejected is. embraced i in oil and gas Tease Sacramento 048088 issued oa 
3 to T. ‘W. Soule. > a 
ne “On February 1, 1954, Mrs. Shell filed « a ‘nonéoiipetitive offer to ieee: ina 

for oil and. gas, Sacramento 048002, which ‘included, among other 
land, lot 8 of sec. 20, T. 22 S., R. 12 BE, M.D.M,, ‘California. ‘The 
os manager, on February 25, 1954, ‘allowed’ her application i in part and: 
rejected it for. most of the land applied: for; including lot 8 Ina’ 
letter received in the land office on March 1, 1954, Mrs. Shell. with- oe 

e drew her application, as.to. the: rejected Jands. The withdrawal was 


< noted 1 in the tract book on March 8, 19542. 


—<On March 2, 1954, T. W. Soule filed a onsodlpatietve offer to lease on 
for oiland gas Sacramento 048094, embracing three separate tractsof - 
~ Jand. totaling 625.32 acres. One of the tracts, with which this appeal 
e is principally concerned, consisted. of lots 1, 2, 3; ‘4, 6, 7, 10, 11, and12. 
a and the W14NE1, sec. 20, T. 92:8., R.12E. M. D. M. "The remaining <a 
two tracts comprised lands § in ‘sec. 98, same township and range. The 
next day, March 8, 1954, Mrs. Shell filed offer Sacramento 048094 for 


all of the land in sec. 20 that Soule had applied for and lot 8, sec, 20, 
in addition: Lot 8 adjoins the other land applied for in sec. 20. On 


April 20,1954, the manager issued Soule a lease for all the land — 


~~ listed in oe doplication, On the same day, he issued Mrs. Shell a lease 
for lot-8, sec. 20, and rejected her application as to the remaining land. 


From the Director’ S affirmance of this action Mrs. Shell has duly oe 


taken this appeal. __ 7 
The appellant contends, i in ‘affect, that lot 8 8 was available for leasing 


for leasing, and. that, since. Soule’s application was for less than 640 


acres, his aniplication did not comply with the requirements of the 
pertinent regulation’ (48 CFR 192. 42: (d)) and, paces] his’ lease a 


ought to be canceled as to the land in sec. 20. 
. The: pertinent regulation provides: : 


_ Pa ge ae Hach offer must be for an area, of not Tore than 2, 560 acres except. 
where the rule of. approximation applies, and may ‘not be for less than 640 acres 


- except in any one of the ited instances : . a | : ar 


(2) Where the land is surrounded by lands not available for leasing ‘under _ 


the act *— ee ec 


| The record oe that cee feact in sec. 20, if ee 8i is neluded. it 3 
| is: surrounded by lands covered by, outstanding leases. The. two oe oe: 


Bin ate 17he. ‘Aaspeiate. Director's deciston states that: the withdrawal was: “otea’ on: ‘the Apnet” . 
book on March 2, 1954... For the reason stated later, the exact date on. Which: the with- 


a — was noted i in the traet book is” not material. Ee Se 
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~ 


-- at the time Soule filed his application, that without lot 8: the rest of . . 
the land applied for in sec. 20 is not surrounded. by land not available. 
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tracts spiel for by Soule i in sec. 28 are each surrounded by leased 
or patented lands. 
~ The first question 1s aa hethes lot 8 was available foe isa at ete | 
time Soule filed his application. If Mrs. Shell’s withdrawal of her 


application as.to lot 8 had been noted on the tract book prior to the 


time Soule filed his application, it is plain that this lot would have 
been available for leasing at that time. If the withdrawal were not 
noted until later, the status of lot 8 on the day Soule filed his applica- 
tion was that it was embraced 3 in an outstanding offer to lease for oil 
and gas. 

Tt has always been the weiniine of the Department to permit the 
filing of applications for leases on land already included in prior 
applications. See. Dorothy Bassie et al., 59 I. D, 235, 237 (1946). 
Such an application i is not rejected, but consideration of it is suspended 
until the prior applications are dispoded of., John EF. Miles, 62 I. D. | 

185, 140-141 (1955). The Department takes up the applications in 
the order in which they are filed and awards a lease to the first 
_ qualified applicant who has filed a proper ape eo C.f. as cae, | 

62 I. D. 77 (1955). | 
_ On the other as an application for land not available ie leasing 
because it is already leased or withdrawn from leasing must be re- 
jected for that reason (Mary EF. Brown, 62 I. D. 107 (1955) ), and 


will not be suspended pending the restoration of the jand to leasing. — 


| D. Miller, 60 I. D..161 (1948). 

‘Thus it is clear that the Department has aivies considered innae 
covered only by an outstanding application to be available for leasing. 
There is no reason to apply a different interpretation to the 640—acre 


limitation. In fact, to hold otherwise would undermine the purpose — 


of that provision by bringing many more tracts within the second 
exception (48 CFR 192.42(d) (2) ) to the 640-acre rule. 

Therefore, if the validity of Soule’s application for the land in see. 
20 depended upon whether it included lot 8, it would be necessary to 
hold that it was not a proper appheation. HOUSE this is not the 
situation. 

The 640-acre provision does not require in every case rice an apphi- 
cation embrace all of an isolated tract of less than 640 acres. For 
example, if an 80-acre tract is surrounded by lands not available for 
leasing, an application, proper in other respects, for 600 acres of other 
land is required to include only 40 acres of the 80-acre tract. So 
| here if Soule’s application were. limited. to the land i in section 20, it 


. 2 For example; : a person aould file one sapnlieetian for quarter -quarter sections in ehierber: | 

board fashion, totaling 640 acres or more, and then file individual applications for each 
interspersed quarter-quarter. section,..claiming that they were all isolated by Teason 1 of the 
first.application. . : 
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. : : ee: aie have. had to sietads lot 8 to be id “However; since , it: a 
wee braced approximately: 195 acres of land in section 98, the. ‘question. is: ie 
-. -whether the combined. acreage. of the land. ae for i m sections 200 = 


end 28 satisfies the regulation. 


>... While paragraph (d) of 43. CER 199, 49, eee out. ie. acreage: re- ‘ fy 8 
he quirements, the penalty for failing to comply with it is contained in 

ac. paragraph (g) of that section. At the. time Soule’ s 5 application was. = 
_ filed, this paragraph provided: | - ae | 


ae * (gy. An offer. will be rejected | and ‘returned to: the. » offeror, and. it will ‘eoufar’ | 
fat a. priority if it is not completed in accordance with the regulations in- Parts. ee 
194 and 192, and the instructions printed. on the: lease form, * * *, When an 

offer is rejected under this paragraph, the offeror will: be given an “opportunity oe 

| to filea ‘new offer. within: 30 days from the date of service of the rejection, and 

- -the fee and: rental payments. on the old offer will be applied to the’ new. offer if. 
“ the new offer shows. the: serial and receipt numbers of the old offer. The cor-. . 

% rected. offer. will ‘retain the same. serial number, but the effective date of priority | 


| | will be as of the date such. new offer was received. 43 CER, 1953 Supp., 192. 42 (8): 
~The instructions on the lease form referred to stated | in part: 


The. offer will be rejected and returned to the offeror ‘and will, afford the a 


applicant no priority if: ».. _(b) The total acreage exceeds 2 560: acres; 


except. where the rile of ae eerie applies or is less. than 640: acres or the... 


equivalent of a section. and. is not. within the exceptions in. 43. CFR. 192. 42(d). 
em Form No. 4-1158, Fourth edition, Paragraph 9, General Instructions.* 
ore Rs all That area, except where the rule of. approximation applies, must not 
| exceed 2,560 acres or be less'than 640 acres or the equivalent of a section. — 
~- Form No. 4-1158, Fourth Edition, Ttem 2 Special Instructions. = Me ite 


~ Since Soule’? S application was for less. than. 640 aCTeS, it complied 


with the terms of the Special and General Instructions # only if it 1 was 
X for “the equivalent of asection.” = 
Although the instructions. do ‘not define antiag: Is ers by the 


- equivalent of a section,” | its meaning can be ascertained from the 
_ purpose of the: 640-acre ‘limitation and from’ the practice of the De- | 


a partment - with respect. to applications for oil and Bee leases which 
" Ust acreage in excess of 2, 560 acres. | 


~The: ‘purpose. of ‘the: 640- acre: limitation jg CP EE ae carted: he 

ne. tg practice, in which a number of companies had been engaging, of ad- 

nage s vertising that through their services investors. would be able to obtain | 
- oil and gas leases for’ small parcels of land, usually 40 acres in size. 


| Ne Eugene J. Bernardini, Albert Chester Travis, 62 i D 231, 


es 234 (1958). : 
© The fact that the ail intended can Bi as well aéliidvad by allowing = 

an applicant to fall'a few acres short of the minimum as by insisting 

oo? that he apply for exactly 640 acres or a. a. greater amount, was recognized - 


2 a3 - “a This. provision. Of. the General Instructions is now. found in “the. regulation. 48 8 CPR nds 
| 192.42 (gy Q) (ii). ne ae 
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by the ‘addition of the phrase “the equivalent. of a section” to the 


instructions. If the instructions had intended that an application in — 


every case cover 640 acres-or a greater amount, there would have been 
no necessity for the inclusion of that phrase since, in any event, such 
an application would comply with the regulations. Therefore, it — 
can only mean that in some circumstances an epprne for less than 
640 acres will be deemed proper. ya | 


Although the instructions do not set out exictl} how much. ic . 7 
than 640 acres an application may cover: and still be valid, asinclud- - 


ing the equivalent: of a section, the Department, has for many years 


applied, in a similar situation, an administrative rule known as the = 


rule of approximation which offers a valid guide here. ue 
This rule, as it relates to oil and gas ee nas recently been stated 
as follows: - * 


? An offer which lists a acreage in excess. of 0,560 acres may be allowed if 
élimination of the smallest legal subdivision involved would result in a deficiency 

of area under 2,560 acres greater than the excess over 2,560 acres resulting from 

inclusion of such subdivision. J. Tn Dougan et al., A-26774 (September 1, 1954). 


The necessity for this rule, both in relation to oil and gas leases and 
other grants of interests in the public pes has been a as 
follows: 3 : 


All the statutes veintttig to the disposal of Honineral public lands, except ‘the 
reclamation homestead act, fix specific areas in multiples of 40-acre tracts as the 
maximum number of acres that may be entered by any one person; but, it was 
found that it was not always possible to permit entries for such maximum 
amounts because the surveying of.the public domain necessarily results in the 
formation of many tracts designated as lots which are irregular in their areas, 
and do not often, either singly or. in. combination, » ABET SEALS. the. preecien 
maximum enterable areas. 

‘From this it will be seen that a “strict enforcement of the statutes would of 
necessity . deprive. many: applicants of the: ‘privilege of Securing title to all the 
lands they were entitled to enter; and it was to meet that contingency, and for. 
the purpose of relieving that class of entrymen of the embarrassment imposed 
| by the statute, as well. as to expedite and facilitate the disposal of the public — 
lands, that the rule of approximation on which the company relies in this case 
was devised as a. matter of necessity by departmental action. Santa Fe Pacific 
Railroad Company, 49 L.. D. 161, 162-163 (1922). : 


Since the rule of approximation is concerned with iene an 


5 pola land in excess of an applicable acreage limitation, it does 


not cover a situation where the acreage limitation is a. minimum, 


not a maximum. However, the reasoning applies equally wellto the 


latter situation, of which the 640-acre requirement is an example. It 7 
is frequently impossible for an applicant to assemble subdivisions | 
whose acreage totals exactly 640 acres. To requiré an applicant to 


apply for at least 640 acres would in many instances moquire:J him to ee 


=e for. more. 
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oo age applying on guiding piinciple of the. ale of ssuiicibigtn ae 
e e the: 640-acre, limitation, it. is concluded -that: where. an. application — 


for an oil and gas lease covers less,than 640.acres-and some of the land 


es : applied for adjoins lands available for leasing, it will -be. deemed: to-be 


; a for. the equivalent. of.a-section and therefore proper so long. as the : 
amount by which it is. under: 640 acres:is less. than'the amount:that.the _ 


Oe ee ae smallest of the adj oining legal st subdivisions available _ | 


: for leasing would ‘put it in- excess of 640 acres.’ : _ 
_ Soule’s: application covered: land- totaling. 625. 82, acres. “Lot 8 $< -con- | 


2 a < tains 38.56 acres. If Soule had included lot: 8.in his application, ‘the 


acreage would. have. been 663.88’ acres, or 28. 88 more: than: 640. With- 
out lot 8, he was 14. 68 acres under the 640- -acre minimum, In other . 
‘ve ‘words, the exclusion: of lot 8 would result: ima deficiency less than the 
excess caused by its inclusion. | : : mee 
It is concluded. that Soule’s applieatiol oer the sie aa of 
a : section and therefore complied with the pertinent regulation. Ac- 
cordingly, it was proper to reject Mrs. ‘Shell’s iepplitstion. insofar as 
, it was in conflict with the former. 
Therefore, pursuant to the authority digisated to the Solicitor ae 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 7 
OF. R. en hie decision of the Associate Director i is affirmed. “3s 


_ Epaconp Ty Frrrz, a 
/ Dame ie licitor. . 


APPEALS oF CARSON CONSTRUCTION COMPANY 


: IBCA-21, ‘TBCA-25 a | | 
. TBCA-28, IBCA-34 Decided November #2, 1955 


. c Contracts: ‘Changed: Conditions: | 


= . Where. a. contractor. who was: excavating for’ - footings for a high scticol : in a 
ghee Ketchikan, Alaska, was: required to visit the site, and acquaint himself with . 
aes actual conditions of. the work, and did visit the site which was covered with 


eo ‘muskeg and hard rock exposed as the result of preliminary grading by an- Be 


_ other contractor, the contractor cannot be said to: have encountered changed 7 

| conditions even ‘though. continued rainfall. subsequently. softened the: hard-— 

pan material underlying. the. site. ~The, conditions, encountered were to ‘pe . 
2 -expected, in that region of Alaska, and. ‘the effects of blasting performed. by 


a a the preliminary grading contractor should. also have. been known, to the: a ee 


_4@The Associate. Director placed. some cineca? upon othe fact tat: Soule’s ‘application 7 


-fhictuded 16 legal subdivisions, . the ordinary number of subdivisions in a. ‘section.. The. 


thos regulation is concerned. with . acreage. Since subdivisions can. vary. greatly in. ‘size, itis sag 4 


7 apparent. that. in some ‘Situations the acreage of 16 legal subdivisions would fall far short 
Of the 640-acre requirement, Therefore, 1 no. ‘Significance 1 is. to -be attached to the number 


Meee: ote subdivisions set out i im: ‘the da aca 
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| | “contractor, since its was performed prior. to the bidding on the construction 
contract. . 7 


- Contracts: Additional Compensation—Contracts: ‘Specifications 


‘Where the plans and specifications for the. construction of footings for a high 
school gave the results of subsurface investigations and indicated the depth 
of the footings, which were to. be keyed in solid.rock, to be 1 foot 6 inches,, 
but also contained language that indicated uncertainty in the plans, and 

that the rock lines. shown on the plans were “approximate”, the depth of 
.. the footings cannot be regarded as definite and precise. The contractor is, 
_ nevertheless, entitled to additional compensation for constructing footings 

- which exceeded the indicated coo by more than one Foot, as eneld by the 

original contracting officer. . 


‘Contracts: Contracting Officer 


Where a contracting officer has granted certain xcithority to a construction 

- engineer for specific purposes, it does not follow that by. such er ant the con- 
tracting officer has divested himself of his general authority, nor that the 
construction. engineer had authority to ‘authorize Changes: 


Contracts: Additional Compensation 


A contractor is not. entitled “0 additional compensation for work voluntarily | 
undertaken. : 


Contracts: Additional Compensation—Contracts: Peporiiadie 


“Where the specifications for the construction of a high school required that 
the building be constructed entirely of various types of steel and aluminum. 
panels manufactured by the Detroit Steel Products Company, except: for 
the foundations and structural steel, and that the manufacturer or his 
authorized representative erect the panels, the contractor is not entitled 
to additional compensation for work undertaken to correct leaks which 
appeared in the building after the installation of the wall and roof panels 
when the evidence shows that the panels were erected by a subcontractor 
not authorized by the Detroit Steel Products Company, and the instructions 

of the manufacturer for the erection of the panels were not followed in a 
considerable number of respects. The contractor has the burden of proving 

that the panels could not.produce a weather-tight. building, even if the in- 
structions of the manufacturer had. been followed in their entir ety. - 


Contracts: Additional Compensation—Contracts: Specifications ~ Ge 


A contractor is not entitled to additional compensation for providing ven- _ 


tilating outlets in the concrete floor of the auditorium of a high school as part 

- of the ventilating system even though the auditorium floor seating, which 
' was an alternate in the bidding, was temporarily eliminated, and the speci- 
_- fications may not have provided all the details for the outlets, since openings 
- were required by the specifications to be constructed as part of the ventilating 
system, which had not been eliminated, and the specifications also permitted 
the contracting officer to supply such detailed drawings as might be necessary. 


‘Contracts: Interpretation 


_. A contractor is not entitled to additional deapeiese on for installing a backing 
of lath and plaster rather en nee sypsum board in certain rooms of a 
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i“ high Y schiool, even 1: thotigh here was a “discrepancy in | indicating fhe type of Ce 
backing. between the applicable: drawings” and. ‘a room ‘finish: schedule con- 


: stituting the last sheet of the drawings.. The room finish schedule was not: 2 3 
part. of the specifications: and since. the: discrepancy: was - only. between two oe 


= ! sheets, of. the drawings, it was to be resolved: by submission to the contracting a 
| officer as required by the specifications. 


BOARD OF. CONTRACT APPEALS | 


“The Carson. Construction Company has: aid from: four de- 
‘cisions of the contracting officer: denying its claims for. additional 
‘compensation and extensions of time for performance of Contract. 
No. 14-04-001-86, Project No. Aaa-50-A-5, Alaska Public Works, 
e Office of Territories. | 
The contract, which was on Standard Form. No. 23, Revised April 3, ie 

1949, and was. dated August: 1, 1953, ‘required 1 the écuteactor to. ‘fare : 
nish the materials and. perform fhe work of constructing a high school: . | 
building with appurtenant. facilities: at Metchiken, Alaska, for the aes 
~~ consideration. of $2,455,000. oS a 
~. The contract provided for the eainplation’ of the work on or Seton. 


a - December 18, 1954. By Change Orders Nos. 6, 4,9 and 14, dated be | 
a April 14, 19, May 20, and July 28, 1954, the time for performance a 


was oxterided, respectively, 10,4, 2 and’ 3. days, mbaking the final com- ie 


| pletion date ci anuary 1, 1955. Although the high school is now sub- | 


ue stantially complete as a structure, it is subject: to leakage at numerous pce 


; : bt and has never been accepted by the contracting officer, 
_ The four claims involved have been denominated in this eine —_ 


: as the footings claim, the wall leakage claim, the. auditorium blockouts - 


ee claim, and the ceramic tile: backing claim, and will.be considered in — 
the order mentioned rather than in accordance with the numbers which 
ce they bear on the Board’s docket. ‘The following t table ; Liha, asum- — 
— ety, of the claims: and their origin: i. oe a Pet care, 





“Docket No. |" ; ies ofclaim | Amount of on A Bee eee aa |. Date of appeal 4 


Be At Belge en ee tS A koe Os PR i ee 2 BY ———— ES | 


IB 304-9. Footings. ..-2.-.-.-~| $30,249.67 and’ November 8, 1954 and December: 2,° 1954. . 
he i $72, 877.62... 0 |. March 11, 1955. | “and _ April 19, 
rae PS as eae a "1956. | 
TBCA-25....... Wall leakage__--2-22 iy, lee January. 24, 1955-2... _. . February 15, 1955, 
IBCA~21.._---. Auditorium. ‘block- $915.68... 2------4- September 22, 1954... October 23, 1954, 
: ee oe outs.: iia < 
IBC A=28___---- Ceramic tile back- Unspecified ._----.- November 5, 1954... December 6 1954, - 


irig. 





a The decistims of the coninctling officer on the footings. and sdaitorum blockouts claims are in the form. . 


of formal findings, while the. decisions on the wall leakage and ceramic tile: backing. claims are.in the form of. . 
_ letters. However, the: iter o on the wall Mipaiage claims v was supplemented by formal ee dated paren ees 
- 11,1955. 


8 ** All the appeals W were e timely, since some of the contracting office s decisions took a considerable number se 
ane Of days in transit, ee i , nt ar ae 
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“Siesta were held on the appeals before two members of the Board eta 
Messrs. William Seagle and Thomas C. Batchelor. The hearings on 
the auditorium blockouts and ceramic tile backing claims were held on: 
June 8, 1955, at Juneau, Alaska. A hearing was held on the footings | 
claim at the same place on June 8 and 9, 1955. By consent of counsel: 
for both the contractor and the Goverment, the hearing on the’ wall 
leakage claim was transferred from Juneau, ‘Alaska: to Seattle, Wash- 
ington, aiid held there on June 13, 14, and 15, 1955. Counsel for both 
the contractor and the Ce caont were afforded also. an opportunity 
to file post-hearing briefs, and tne Board has considered such briefs 
as have been filed. - ~s 7 
~ In connection wih the various oti the contractor eae the 
contracting officer to grant extensions of time for the completion of 
the required work, and the contracting officer made various determina- _ 
tions with respect a these requests. On June 8, 1955, counsel for both — 
the contractor and the Government. stipulated that none of the con- 
_ tracting officer’s determinations with respect to requests for extensions 
of time were to be considered as final. The Board wil, therefore, not 
| consider these determinations. | 7 


al THE Footings: Cua: 


“This 3 1s a claim for additional compensation, on the basis of a unit 
| price schedule included in the specifications, for extra concrete, excava- 
tion, and backfill in extending the footings beyond the depth shown on ~ 
the drawings. The amount of additional compensation claimed by. . 
the contractor prior to the time the contracting officer made his origi- 7 
nal findings of fact and decision was $26,118.702 In taking its appeal — 
by letter dated December 2, 1954, however, the. contractor increased | 

this amount to $30,249.67, and elganed an additional amount of 
$72,877.62 to cover indirect costs attributed to. delays of the Govern- — 
ment. at et | | 


1'This amount is made up as follows : _ | , 42 
(1). Amount claimed in proposed change order No. 2.--4---------2--. $15, 023..88 


(2) Amount claimed in proposed change order No. 4__---_- iene ne eece <6 027s 26.8 
(3) Amount claimed in proposed change order No. = sto aE 4, 509. 87 
(4) Amount claimed in contractor’s letter of April 12, 19642 enna 1,116.07 
(5) Amount claimed | in contractor’ S letter of June 12, 1964 neue 441. 60 
TOs epee es eee seer eee te $26, 118. 70 

? This amount is broken down by the. contractor, as follows : oR gg oo 
4 (1). Additional cost of concrete due to delays of. Government ---——---- $9,002.00 
(2) Wage increases due to delays of. Government. ae Se thee ea? --. 18, 875.62 
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7 “As ae jurisdiction. oe hs Boras is. ‘lemited ms lee appeals fiom - 
2 decisions: and findings. of. contracting officers,” the Board could not = 
_ -review any. claim greater. than the amount of. $26, 118.70 considered by 
the contracting officer, if. it were not. for the fact. that. i in. his supple- 
mental findings, dated | March 11, 1955, the. contracting. officer _con- 


: sidered and rejected the ‘additional amounts. claimed by. the. contractor. : 
They are, therefore, properly | before the Board.. ‘However, the record 
~ does not show on what, basis the contractor. increased the. amount of his | 
. direct.costs from $26, 118.70 to $30, 249, 67. The claim for an additional | 
$72,877.62. is, moreover, composed. of items: which the Board lacks 
jurisdiction to consider. because they. are clearly i in the nature of claims : 
‘for unliquidated damages.’ 2 The Board will, therefore, limit itself to 
considering: the.claim in so. far as it.covers the direct. costs. Be oil oe 
The site of the Ketchikan High. School, which covers ah area of : 


approximately 88, 3500. ‘square feet, was: originally, a. ‘wooded mountain : 
“<~~ side. In order to expedite construction, after a contour. map of the - 


’ site, showing the original ground: elevations, had been prepared, the . 


es Ketchikan Independent. School District, for which the building was 
being constructed, let a separate preliminary grading contract to an- 
other contractor, Manson and Osberg.: ‘The work done under this 
: separate grading contract consisted mainly in blasting off the rock. 
knoll of the. northerly portion of the side. and levelling off the. site 


S, “near. subgrade. In another site survey made in. March of 1953, the 


| ~ new ‘elevations of the then existing ground surface were taken, aad: a. & 


7 : subsurface se Mepcisane of the site was conducted by taking soundings Me 


. tion used. a "steel ‘rod and oo it to refusal with: a ‘sledee haar, ce | 
e: recording the. depth i in. inches at, each grid point.’ to what he assumed 


7 to be rock. The results of this: survey and eee were > recorded 


on Sheet A-1 of the plans prior to bidding. — 


“As a result of the preliminary work, rock was in ‘Svideniee: at the - 


e surface at naany locations within the building area. The rock on the | 


~ site, of which the exposed. portion was typical, consisted of tilted 
, greenstone. lava flows interstratified with volcanic tuffs and. black 
slate, which were typically of uneven surface and: hardness, and con- 


tained many Jumps and: pockets. . As. was common in this area of | 


Alaska, the uneven rock stratum. was covered for the most part with 
~ soft mbeky soil-known | as muskeg, which was not: suitable for building © 
foundations. ‘There’ were, to be sure, also areas where soil described | 


_ as hardpan occurred. _ However, during, the fall of 1953, ‘when the ae 


a Wm. Cramp & ‘Bons ¥. ‘United States, ‘216 U. 8. 494, 500 (1910) ; Continental m. Nat. an 


- Pens é Trust Co. on epee’ ¥. United: ae 126 ct. ch. 831, oo. Aone) 
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footings of the Ketchikan High School were under construction, there 2 
was continued rainfall with the‘result that even the hardpan material 
: softened as it was exposed to the rain and running water. — | 
‘During excavation there had been some overblasting of the under- 
lying rock by the preliminary grading contractor. There had origin- 


ally also been a depressed area in the northeast portion of the site to — 


be occupied by the building, and during the preliminary grading this: 
area was filled with waste broken rock from nearby areas where rock 
had been above building grades. It was apparently the presence of 
this material that was responsible for the refusal of the dri iven steel bar 
at elevations above bedrock. | 

The plans required the footings to extend to and Be —e in solid 
rock. In the course of the construction of the foundations, it was dis-. . 
covered, however, that the subsurface soil conditions, for the reasons: 
above stated, were not conforming to the conditions sceinmed when the 
plans were prepared. In order to secure the basic information neces- 
sary to adjust the design to actual conditions, it was decided to investi- 
gate further the subsoil and rock formations for load-bearing data. 
The contractor was requested, therefore, to perform this work at loca- 
tions which would be involved 1 in the revision of the plans, and he un- 
dertooktodoso.* : 

Subsequent to these operations, the plans ¥ were adjusted to on into 
account actual conditions. The designed elevations of the top of the 
footings and the bottom elevations of the steel columns were adjusted 
~ to the actual footing depths required to secure solid bearing, and in 
most instances this resulted in increasing the depth of the footings, 
which in the plans were generally given as 1 foot 6 inches. Footings 
and columns were also. changed at certain locations, and. in the re- 
design spread footings were also provided under the pipe trench. It 
was also decided to extend the use. of the spandrel detail to outside — 
| awalls wherever the depth of the footings exceeded. 1 foot 6 inches. In 
general the foundations were to set on hard pan or broken. rock rather 


. than solid rock, 


_ The contractor Sade, the ce required by the avd plans, | 
and some of the changes were even made before revised drawings could 


be prepared. Moreover, in some instances the contractor constructed. : 


spread footings which were not in the revised plans. . Tt took the posi-- 

tion that it was entitled to additional compensation for these. spread 
: footings, and for the footings at all locations where the depth of the 

_ footings had been increased aoe the 1 foot 6 inches shown | on the 
| plans. | 


_ 4#The- contractor’ was. compensated for this additional work pursuant to the oe of | 
Change Order No. A. ce 
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“The contracting officer ne - i tinned ae the position that ihe _ | 


: contractor was entitled to additional compensation whenever the top : 


be | 2 elevation of the footings had been revised, and for constructing the — : 
ae ‘spread footings: under the pipe trench. Se: has conceded that these. i 


on changes constituted a redesign. of the structure, and has offered to pay : 


the contractor an additional $3,088.28. He has held, however, that - 

7 ‘the vertical dimensions of the footings shown on the original. plans 
_-.. were minimums rather than. maximums, and were, therefore, subject — + 
oy to change without additional compensation. ‘This, indeed, is the basic 


issue’ between the contractor and the contracting. Slicer. The con-. 
tractor has claimed that he had encountered changed conditions, and . . 

as had been requir ed to perform work not specified in the contract docu- ~ 
~ mnents, while the contracting ‘officer has contended that the actual 


eae -_ changes were few and are HOE attributable to changed conditions. So - ae 
_ far as the spre ead footings, other than the spread footings under the 
pipe trench are concerned, the contracting officer has refused to allow 
sae additional compensation for constructing them on the ground that this 
_ work, which was cheaper for the contractor to perform, although also is - 


aor beneficial to the Government, was voluntarily undertaken. te 
The position of the. contracting officer that the contractor did ae ae 


é : encounter changed conditions at the site is believed to be sound. The 
- conditions at the site were generally known, and should have ‘been 


~ known to the contractor. The presence of muskeg is certainly no 


: novelty i in the region of ‘Alaska where the building was being. con- 


...... structed, nor could the fractured condition of the rock be regarded as. a 
ae oe unexpected. The effects of the blasting performed by the preliminary ved 

ee grading contractor should have been known to the contractor, ; since a 
_ was performed prior to the bidding on the construction contract. The 


oe: i | rainfall which worsened the subsurface conditions was also to be ex - 
Ome ete in that, area ot Alaska. . 


The contractor was, moreover, charged with eetatig of che actual _ 


aoe conditions. ‘The General Instructions to Bidders included a para-- 
— graph i in which it was provided that.each bidder was to “visit the site ies 
‘of the proposed work and. make any tests, or investigations necessary > 


to. fully acquaint himself with surface, sub- surface, latent and all other ee 

By conditions relating to construction .* * *.” This provision was fur- . - 

| . ther emphasized by a paragraph included j in Section I, Architectural ee 
- Specifications, which. provided that each bidder “must inform himself 


fully of the conditions relating to the construction and labor under 

. a : which the work i is now being or will be performed, and will be. pre- - 

< “sumed to have inspected the site and to have read and be thoroughly ‘s nae 

familiar with the plans and other Contract Documents.” Indeed, the 
a president of:the contractor has admitted that he had thepeotad the: 


oe es : site, and must, therefore, be assumed to have obtained knowledge of the _ we 
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neuial! conditions. At the time of the inspection some of the rock: ¢ on 

the site wasexposed. e 

The contracting officer is also corr rect in holding that tie depth ofthe | 

| footings was not definitely indicated on the plans. Although the _ 
depth ‘Of the footings was generally indicated as 1 foot 6 inches, this 

dimension could represent. simply an ideal dimension assumed for 

purposes of design. While the dimensions were not generally indi- 
cated as minimums,> the contractor should have assumed at. least, 


from the provisions of the specifications and other notations on n the 7 


-plans, that they were not intended to be precise. Ss 
~The plans and specifications were, indeed, as full of warning signs 

and signals as a busy highway in a crowded population center. On 
the very first page of the specifications, which begin with Section I, 
Architectural Specifications, 1 Is found a were in =e most explicit | 
terms, as follows :. | » at | 

- Attention is called to the unoertainty of the quantities of many of the items 
involved in the Contract. Where borings are indicated on. the plans, it isi 
understood that they were made in the usual manner and with reasonable 
care, and their location, depths, and the character of the material, have been — 
recorded in good faith.. There is no express. or implied agreement that the depths 
or the character of the material have been correctly indicated, and. bidders . 


- Should take into account the possibility that conditions affecting: the work to | 
- be done may differ from those indicated. [Italics supplied. Tiss 2 


Section I, Architectural Specifications, also indicated that the founda- 
| tions were generally to beset.on rock by providing: . | 
Foundations are concrete setting mainly on rock. Some areas have concrete 
Slab on grade over gr avel or crushed, rock fill.. oan 
The sarne inference was to be drawn from Section 9-8 of. this division | 
of the specifications headed “Concrete Work and Cement Finishing,” 
which: contained the following paragraphs: | es 
Rock Foundation Placement. Rock surface upon "which concrete. is to. he 
placed shall be. approximately level, clean, and free from oil and. other objec- 
. tionable coatings, standing or running water, mud, debris, dr umly. rock and loose | 
semi-detached or unsound fragments, and shall’ be ‘suficieatly ou 0 assure 
satisfactory bond with the concrete. © . ne ae “ , 
Faults or seams shall be cleaned to firm rock on. the see and, to. a. ‘depth 
satisfactory to the Construction. Hngineer. Immediately before: the concrete | 
is placed, all rock surfaces shall be cleaned by the use of high-velocity air-water 
jets, sandblasting, or other means. satisfactory to the Constr uction Engineer. 
If the contractor could have been in any ‘conceivable ‘doubt. that ; 
— the precise depth to rock was not. ‘guaranteed, although. the footings 
were to set on rock, the doubt should have been completely dispelled 





6 An eecenton was the. — size. detail atigeeae on ‘Sheet 5-2 for Footing =. “This cer- 


tainly would indicate that those who Pieper the plans were thinking in terms of minimum. 
dimensions. . - 
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| cs by ce notations « on ie plans, wid had the same. sees and. effect - : 


a as the provisions of the spécifications themselves.*. Sheet. A-1, which = 
is the Site Plan, contained a note in. the lower left hand corner which 


oe Sek ee ae ts 
7 In conjunction. with the articles. of the eee scope. of work the ‘contractor. | , 


a must understand. he is. solely responsible. to acquaint himself with site conditions. 


> No. additional costs will, be. granted for work necessary and. not specifically 


ae stated or delineated. | ‘The information shown. on the plans: and specifications — 
oS 3 was” ‘obtained for design purposes: only and is not guaranteed. [Italics. added.] 


ae Another “note” on the other side of the Site Plan, relating to elevation, 
was “Depth in inches to what is believed to be. oaks ”» and the legend. _ 
: of. the:Site Plan included. a ‘symbol which was explained - as “Depth 
- to Rock (Assumed).’ » Sheets A-7, A-8, and A-9, which include the 
elevation sections of ‘the: plans, all contain notations indicating that 
the rock lines are “approximate.” as 
pee) inally, Sheet S-1, one of the original vimuctural shests of the plans. 
| also contains a series of notes which contain the following pereerepis | 
| under the heading “Foundations” : 7 


ATL footings have been. designed . ‘for, a ‘maximum: sollbearing pressure of | 


12, 000 Ibs... 


2 nA. footings piere shown: shall extend to andl Ge keyed | in ‘wold nck: “Extend . 
exterior: ‘footings 24’". min. below finished grade. - All rock for figs & shall be cut a 
. toa horizontal plane or doweled. All rock lines: are approximate. - 
Notwithstanding all these provisions. the contractor has boned’ in 
| ae letter of appeal that: the precise depth of the footings to bedrock 
was. plainly indicated. in the plans. and specifications. But the con- 
tentions advanced in support. of this argument are. plainly. -uncon- 
vinclng and untenable. The definite assurances and even promises 
which the contractor. found in the contract, documents. are, indeed, 
quite incomprehensible. | The contractor even found in the notations 
on the Site Plan which referred to the “assumed” depth to rock or to 
i the depth to what. was “believed” to be rock definite representations 
or promises that rock. would be found at the elevations indicated. = 
tee “The word ‘assumed’,” it declares, ‘ ‘when used 3 in 1 this sense can sony: | 
| be interpreted to mean a ‘promise.”” . -: ie ae ee ae 
The contractor ‘emphasizes particularly ne sen im + Section’ ii 


< Architectural Specifications, i in which it is stated that where “borings” 


are indicated in the plans, the. results have. been. recorded:in good — 
faith. ‘The contractor regards this provision as a misrepresentation, | 
since no -borings—as- distinguished from soundings—were — ‘made. ~ 
The contracting officer has explained that the architect probably. used . 
8 ‘Articte 2 of the contract: eoided : “Anything entonca in the specifications ona not 


‘shown on the drawings,’ or. shown. on the drawings. and not mentioned in | the specifications, : 
shall be. of like effect as. if shown or mentioned in‘ both.” . 
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the word porings in the specifications. when he. itaitig: meant — 


3 “soundings.” ae However, the Site Plan plainly indicated that sound- 


ings had been taken on a 24-foot grid, and if there was here an element _ 


of confusion, the contractor could easily have secured a clarification — 


of this as well as any other apparent inconsistency, by r equesting 


an inter pretation of the plans from the proper officers In. any | 
event, a statement that “where borings have been made” etc., is not in 


itself a: representation that borings have ‘been made, and: whether | ‘ 


soundings or borings were the method employed in investigating sub- . 


| a ‘surface conditions, “neither could provide absolutely reliable informa- — _ 
tion. In view of all the other provisions of the plans and specifica- 


_ tions, the contractor could hardly have been justified in assuming that 
-either borings or soundings were intended to provide definite informa-— 
tion, constituting a representation. It is interesting to note that 
the contractor’s “chief: officer had such a sketchy knowledge of the 
plans that he testified that he did not know until after the founda- 
tions had been completed that soundings had been taken. Moreover, | 


he has also admitted that the note on the Site. Plan which stated that =: 


the footings had been designed for a maximum soil bearing pressure a 


of 12,000 lbs. per square foot clearly indicated that “the-footings were 


- designed for rock bearing in lieu of other types of material.” If he 
knew that the footings were designed to be set on rock, and that the 
rock lines shown on the plans were only approximate, it is not possible 


to see how he could have concluded that the plans indicated a definite 


depth for the footings. The Board must conclude that. the depths 
of the footings indicated on the plans were not definite. 

Such a conclusion is. not, however, necessarily dispositive of itis 
nity: The contractor contends that the contracting officer had dele- 
: gated to William C. Burke, the Construction Engineer who was super- | 


7 vising the job, general authority to approve changes, and that. the : 
latter had in fact approved changes which would entitle him to the — 


additional compensation claimed. While the Board cannot. go that 
far, it must hold that the contracting officer did approve a basis for 
| compensating the contractor that went beyond allowing additional 
_ compensation only for changes in design, and that this constituted 
a reasonable interpretation, of the requirements of the plans and Spek: 
fications which i is binding upon the Government. a 





- 7 See wanaereoli: 34 of rebuttal memorandum of the contracting onlces. “This is dated 

Mareh 15, 1955: : 
-®The General Instructions to Bidders sontaine a provision which reads: egg: any person 

- contemplates submitting a bid for the proposed. contract and is in doubt as to the: meaning | 

of any part of the plans, specifications, or other proposed contract documents, he may 

pence to the vecpsulene: engineer oF architect a written Sa a for. an interpretation 

ereof.”? 
9 ’ See ‘Transeript of Hearing, page 10, 
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oe On Ocober 5, 1958, Bueke: white 5 the: Cabsdim Construction Com. : : 
any a letter i in which: ‘he stated that the: contractor was: authorized, 


: | ; pending the revision. of the. plans for the foundations, to proceed 
with construction in accordance with changes i in design communicated, — 


- toit by. the architects representatives, Payment for this work, Burke 


ee assured. the contractor, “will be made in. accordance. with the terms of. roe 


- your contract.” As “for other work performed: prior to: October 1, i‘ 


= 1953, Burke added, will be paid for in accordance with the. terms. of oe = 
your contract. based. upon actual quantities involved,. measured and =” 


- computed in accordance with the contract, all of. which as authorized. — 


‘In this letter, shall in no event exceed $13, 000. 00, and ‘is subject to con oe 


tract Change. Order to. be prepared when actual: differences i m ran 
7 ties are known and approved by the contracting. officer.” a. 
- Tn the latter part’ of the same ‘month Donald pia ‘Wilson, who’ was. 


| “ fheny: as head of Alaska Public Works, the. contracting officer, ad- 


i: : a ‘dressed an undated. memorandum, to Burke to confirm a telephone - vs 
oe conversation between them on October 22, 1953, on the subject: of the 


~ “pon coordination. of plans: which were. “produided: by the architect.” 


| - In the fourth paragraph of this memorandum were discussed the — 
5 extent. of Burke’ Ss. authority with respect. to the 1 review and. approval | 
of shop drawings. He was authorized “to review: and approve struc- 


oe tural and reinforcing steel shop. drawings at. the site.” And, stated. 


a the contracting officer : “The. review. by. Mr. Burke will be.the final 


< = “review by this agency ‘(referring to. Alaska Publie. Works), conse- - - 
cy quently Mr. Burke -will be responsible. for conformance. with the — 


- ‘ ig specifications and contract.’ ue He added, moreover : 


You will’ recollect the working: agtecment’ which exists between 3 you and the 


. conbacinge Officer. relative. immediate decisions: “by: you. on: additional . work. ae 
and: expenditures when decisions must be. made: ‘immediately - at the site to 
“preclude a delay to the contractor. You: may proceed. accordingly. and. continue® ne, 8 


_ the practice of promptly keeping the * Contracting Officer arctan informed ‘Dy either. 
a or. mail. : a 


aed “Tt is no. doubt true thst Ballons as ik as ‘EB. tr Gravedt ‘the epee : a 
on the. job at this time, ‘shared the’ contractor’ 's views. of the require- 


ee -. ments of the plans: and spécifications. | ‘Indeed, Burke recommended. — 
ion Change Orders Nos. 2 and 4: for approval, although he. declined, to. 
recommend Change Order No. 7 for. approval... ‘Undoubtedly Burke ce oo 


had authority to instruct the contractor when problems of construction. Fae 
arose. which were not settled by the plans themselves. : If the con- 


. ia tractor followed the instructions, he would be, protected against ae 
_.. charges that he-had disregarded the plans and breached. the contract; = 


but he would not be entitled to additional: compensation unless the 


work ordered: amounted to a change i in the requirements of the con- in 


er tract, and there is: nothing. to establish: that the’ contracting officer oo 
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had divested himself of the authority to approve change orders which — 

in effect would determine these legal questions. The statements of 


the contracting officer on which the contractor relies were at best — 


ambiguous and enigmatic. “Payment * * * in accordance with 
the terms of your contract” involved necessarily the. interpretation 
of the contract by the contracting officer, and the necessity of securing 
a change order left the final decision with him. If the Construction 
Engineer on the job was specifically authorized to approve structural 
and reinforcing steel shop drawings at the site, the inference could - 
hardly be that the contracting officer intended to grant him general 
authority to approve any and all changes. Even if it be assumed 
that the Construction Engineer at the site of the job was intended to 
have some sort of emergency authority, its nature and limits are 
wholly unclear. The mere fact that the Construction Engineer for- 
warded the change orders to the contracting officer for approval 
negatives any general delegation of authority. Indeed, the contractor 


itself was not too sure of its ground, for it finally wrote to the contract- - 


ing officer under date of April 10, 1954, to ask him to clarify the situ- 
ation. By this time apparently Donald’ R. Wilson was no longer _ 
District Director of Alaska Public Works, and the contracting officer, 
and the contractor’s letter was answered by John D. Argetsinger, of | 
the Juneau office. of Alaska Public Works who was then Acting Dis- | 
trict Director. Argetsinger stated: | 


Mr. William Burke, Construction Engineer for this agency in Ketchikan, has 
such authority as is set forth in the contract, documents, including the adden- _ 
dums, and the General Conditions. Mr. Burke has not been extended contract — 
authority. The only exception is that on October 28, 1954, District ‘Director, — 
Donald R. Wilson, authorized Mr. Burke to: review and approve structural and - 
| reinforcing bar drawings at the site. - oh 

“Your attention is directed. -to the General Gonaitions. Sec. 12, Ghadiees in. 


Work—(a), stating: “Government representatives, including construction engi- _ 


neers, district engineers, inspectors,. and custodians, shall have no authority to | 
alter the terms and/or conditions of the. contr act, specications, or drawings with- 
out authority from the contracting officer. ae : 

_ But, while the Board cannot find that the anaes orien had 
delegated his authority to.approve changes to the Construction Engi- 
neer, there is no doubt that Donald R. Wilson, before his retirement 
from Alaska Public Works, had approved an interpretation of the 
contract which was more liberal towards the contractor than the one 
that allowed him additional compensation for -work attributable to 
changes in design. Under date of February 26, 1954, William C. 
- Burke wrote to the contractor as follows: | 

= Attached hereto-is a copy of . report from our Architectural Section taking - 
exception to the method used to determine the extra concrete, excavation and. 


‘backfill required to place said footings and foundations. on rock-bearing materials. | 
However, it has been administratively determined to allow payment for the 
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: above items beginning. one (a): foot haley the Hotton: of the footings and founda- : 
7 tions as. shown. on the Plans. AS, for an example, footings shown on the Plans — 
with a depth of 12 6’": to this. will be added 1 1-0", ‘thaling a oe of 2-8" . 


an a basis of computation. | 


Therefore, it follows that tHe. nee Orders her stefore submitted for Cisse . 


| : items. will necessarily have to be revised to reflect the @ computations on the above 
a basis. . 


| “Upon advice: of your ‘approval of the’ above aetiud. this office will seupats —_ 

a and re-write all DEO affected Change Orders. submitted to date. [Italics a 
Supplied)" a eee ie 7 Pee, Me A ais. Re te gd geht 

| There can i no o doubt that t the construction engineer was seat hore| 


to make this offer, for J ames | Ww. Huston. who succeeded Donald R. 


- Wilson as contracting officer on April 19, 1954, has found that it was 
discussed in the Juneau office of Alaska Public Works, and that Burke | 


was instructed “to discuss with the contractor's: representative a re- 
- vision of quantities based on payment-for footings more than 12 inches 
deeper thanthe plans: * * *.”  Thecontractor would not, however, 
accept additional compensation upon this limited basis, and when 
~ Huston ‘succeeded Wilson, the offer was abandoned on the advice of 
- counsel that the contractor was entitled to additional compensation 
only when explicit changes in design had been made. 
The Board must hold that the successor to the original contracting 
officer erred in rejecting: the 12-inch rule suggested by the latter. To 


say that the plans and specifications were not definite in indicating the 


depth of the footings does not necessarily lead to the conclusion that 
they were infinitely indefinite. Such a conclusion would make the 
_ plans and specifications perfectly meaningless. The situation would 
be the same as if no plans or specifications existed at all. The 1 foot 6 
‘inches indicated as the depth of the footings on the plans may have 
represented an ideal dimension, but.even an ideal to have meaning 
~ must be something that.is at least attainable. The plans indicated 


~- that the rock lines were “approximate.” ‘To be approximate, however, 


the lines would have to be close to or near to the elevations indicated 
on the plans, for it ig in these terms that the dictionary defines the term 

“approximate.” ‘Moreover, in’a number of cases in which approxi- 
mate quantities or factors have been involved in construction contracts, 


the courts have held that the figure stipulated in the contract could 
hot | be ‘unreasonably exceeded. aa _ Thus, the 1 foot 6 inches indicated - 


0 See, for example, City of. Richmond ve d. W. “Smith é. 0.5 89. Ss. E. 123. (va, 1916). z 
holding. that where blueprints for prospective bidders: on. construction ofa municipal bridge — 


showed. the ‘depth to bedrock at an approximate number: of feet substantial Variations 


= could. not be justified, and. Dunbar. & Sullivan Dredging Co. ¥. State, 34 N.Y. 8. 24. 848. 


.  (N, ¥. 1989), holding that where a contract for the excavation of. a barge canal provided 
'- that the state- should reduce the quantity: to be excavated: by approximately 10,000. cubic 


yards, the quantity could not. be reduced by. 17,676.2 cubic yards. See ‘also Township® i 


| School District v. MacRae, 165 N. W. 618 (Mich., 1917); ‘Midland Steel & Equipment. Co. 
: Vv. “Douglas Auto Parts Co., 42 N. E. 2d 550 (aL, as Mur Bros, Co. ¥. iad i Constr. 
Co: 104 N, Bi. 2a 160. (Mass, ee . antes ; 
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on ‘the plans as the depths of the footings were neither maximums nor 

minimums but approximate dimensions. 

- The contractor alleges that in some instances the depths of ae foot: 
ings indicated on the plans. were exceeded by as much as six feet. Of 
course, reasonable men might well differ in determining what. would 
be a permissible variation from the footing depths indicated on the 
plans. In the present case, however, this was determined by the ori- _ 
ginal contracting officer, who was in the best position to judge, and 
the Board accepts the 1-foot rule which he adopted. The contractor is, 
therefore, entitled to additional compensation on this basis. The 
record: does not show to what extent, if any, changes in the depths of 
the footings may have resulted in savings to the contractor. If there | 
were such savings the amounts may be deducted from what would 
otherwise be allowable. However, the contractor is not entitled to 
-additional compensation of any a the spread footings except those — 
under. the pipe trench, since the record shows that the contracting 
officer was correct in holding that they were voluntarily undertaken 
by the contractor. It is well settled that a contractor is not entitled | 
to additional compensation for work voluntarily undertaken. 

The claim is remanded to the contracting officer for the determina-. 
tion of the amount allowable to the contractor with a further right of 
appeal to the contractor in case of dispute. If there is such a dispute, 
a record which would permit the determination thereof should be 
- submitted to the Board. In any event, in view of the disposition by 
the Board of the wall leakage claim, Consider ed below, which may 
result in a liability of the contractor for damages, the amount allow- 
able on the footings claim should not be paid but held until the extent 
of this liability is determined. 


2. Tr Wau LEAKAGE CuaImM . 


This claim, which is in the amount of $126,659, is ; for additional 
compensation alleged to have been incurred by the contractor 11 an 
effort to eliminate numerous leaks that appeared in the Ketchikan 
High School Building after the structure had been almost completed. 

The Ketchikan High School, which is a striking example of modern 
architecture, is a low U-shaped building, extending | from east to west, 
with clerestory overhang sections. The south area is a two-story unit, 
while the north area is a one-story unit. The building, except for its | | 
foundations and structural steel, is constructed entirely of various — 
types of steel and aluminum panels manufactured by the Detroit Steel 


he Products Company. The floor and roof areas are constructed of Types 


a See. Kingsbury, Aanenliwetie Vv. United States, 1 Ct. a. 13 (1868); Murphy v. United 
States, 13 Ct. Cl. 372 (1877) ; 5 Merchant’s. Ero. Co. v. United States, 15: Cte Cl. 270 
are): . . . - ; 
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D ad AD panels. Sas the walls are » constructed of Type C panels 7 


| ~ attached. horizontally to the structural steel : members. The space 


a between the wall panels is filled with insulating material, and. covered . 
--with.4” plates attached by steel. screws, and mastic is applied j in the— 


pis “seams as a sealing compound. | The clerestory panels : are held together. 


_ by male and female. joints, which were designed to a treated with 
_ two coats of paint. : 

. Paragraphs 4-2 and pa of the. specifications. eee the. use ‘of 
panels. manufactured by | the Detroit Steel. Products Company or an 

approved. equal, but panels made. by other: manufacturers were not 
found suitable. Paragraph 4-7 of the specifications provided : | 
| Al panels. shall be laid in strict: accordance with the manufacturer’ S pidated 
7 instructions and. as ‘shown on layout prepared. for erector’ S- use. Erection shalt 

a be made by manufacturer or. his authorized representative, _[Italies supplied. ] 
— The same requirement is emphasized by siiesdigin 4-13 POs the ae . 
oo which provides: | age 


Erection. ‘shall be made by coeuudeecuree or. his authorized representative in: 


| - ‘strict accordance with the manufacturer’ S: standards. 


_ Sheets A-11, A-12, and A-14 of the drawings all contained da - 
| “Note,” as follows: os 


ALL joints or ‘exterior connections shall be caulked with mastic: aid/ot wonther? = 
_ strip, or welded continuous—contractor shall be responsible. eae a counts a: 


as | peter iene building—see Specif. 


Section 5, subdivision C, of the General Conditions of ibé contract oe 


a - "provided: - 


; The contactor shall not award any ny to any - subcontractor. without | prior ye 
> written approval of the contracting officer, which approval will not be given. until - 


the contractor submits to the contracting officer a written. statement concerning 


- the proposed award to the subcontractor, which. statement shall contain Suelt 
_information as the contracting officer may require, : 


A And oa 4 of Addendum: No. 4 to Plans and 11 Speifontions 2 


< provided : 


_ Regardless of the: provisions § of the pliins’o or - specifications or the choice of jan-. | 
| guage used in designating given proprietary. articles, the | provisions of Section 
15 of the General Conditions ‘will govern the. construction of this -project.. Within — 
the meaning. ‘of Section 15 of the General Conditions the provisions for this con- 
6 struction. do not. intend to limit the Contractor to a single item. It is. clearly 
understood that for: any item: or: method of ‘construction, “an. a. approved equal is 
- always to be read into the specifications.” oe ee ee oe 


~ Section 15. of the General Cains to which reference i is made in 


| - a this paragraph provided: | 


a * Specific reference in ‘the specifications to any ‘article; device, proddct Hiatoriat 7 
ay, fixture, form, ' OL. type: Of : construction, ete, “by. name; ‘make,. :Or catalog. number 

oo shall. be. interpreted: as: establishing. a: ‘standard ‘of quality and shall not be con- _ 
= o strued as ; limiting, competition, and ‘the contractor, in such Cases; may ‘at’ his i 
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en ‘use any article, device, product, or material, fixture, form, or type of con- | 
struction, which in the judgment of the contracting officer expressed in writing 

is equal to that named. , | ) 
Notwithstanding the provisions of the epeaerudn the sani ise 

in the Ketchikan High School were not erected by the Detroit Steel 

Products Company, which manufactured them, or by its authorized — 


representative. Before bidding, the contractor had obtained from the 
Detroit Steel Products Company separate quotations for labor and 


material. The price quoted by the Detroit Steel Products Company, 


tor supplying the panels and other materials as well as for erecting = 


the panels was $422,967. The price quoted by the company in the. 

event the contractor erected the panels was $109,889. The contractor — 
— appar ently felt that the panels could be erected. by anyone who had 
_a reasonable amount of experience, and decided to have them erected 
by a subcontractor of its own choosing, who would not even be super- 


vised by the Detroit Steel Products. Company. ‘The subcontractor ~ 


selected by the contractor for this purpose was American Service, Inc. 

The contractor justified the course which it had:adopted on the basis 
of Paragraph 4 of Addendum No. 4, but clearly this justification must 
be rejected. The purpose of this provision, amending Section 15 of 
the General Conditions, is to provide for the use of substitute articles 
which are of equal quality. It is true that the phrases “type of con- 
-. struction” and “method of.construction” appear in these provisions, — 
but it 1s appar ent from the context in which they appear that they 
are only intended to exhaust all the synonyms for “articles.” Other- 
wise, reference would not have been made to the “name, make, or cata- 
logue number” of a type of construction. Even if it be conceded for 
. the-sake of argument, however, that the phrases in question do refer. 
to the way certain articles are fore in construction, this would still not 
justify the substitution of one manufacturer for avorhes in the per- 


formance of the work required by the contract. Performance by a 


| particular company is neither a “type” nor “method” of construction. — 
Finally, if there is any conflict at all between the provision in the ad- 
dendum and the provisions | of the specifications, they must be con-- 


-strued together, and the repeated provision of the specifications requir- 


ing that the panels. be erected by the Detroit Steel Products Company, 
or by its authorized representative, must be | given effect. | 

Indeed, it is plain from the testimony given by the president of the 
contractor at the hearing that he did not really put any faith in. his 


own theory, for he attempted, both prior to.and during the course of 


the erection of the panels, to secure approval of his subcontractor, 
American Service, Inc., by the Detroit Steel Products Company... 
That company not itnatarally declined, however, to give its approval, 


since it would have meant the assumption of a third party liability Ge dons, 
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altho sAaitoual seacileration: When asked ane if he construed. : 


the specifications not.to require the erection of the panels by the 


- Detroit Steel Products Company, he attempted to secure the approval i 


- of his subcontractor by that: company, the president of the contractor _ 
ie explained the apparent. inconsistency by stating that it was because 
. ? FL. Graves, who was then the Government’s inspector on the job had | 
: raised the question. whether American Service, Inc., had been approved 
by the Detroit Steel Products Company. But he admitted that he 


 did-not point out to the inspector that under the terms of the specifica- 
__- tions, it was not necessary that the subcontractor for the erection of the — 
“~ panels be approved by the Detroit Steel Products Company. . -More- ea 


“0. Over, itis apparent from the testimony of Dwane Henson, the super- a 
we ‘ntendent: on. the job employed by American Service, Inc., that the 


. a » subcontractor, too, construed the specifications to require the approval oat 
of the subcontractor by the Detroit Steel Products Company, for it 


a even made an independent attempt of its own to secure such approval. — 
ae dy any event, Paragraph 4 to Addendum No.4 required theapproval 
Ree. of the contracting officer of | any equal, and Section 5 (c) of the General. 
- Conditions of the contract required the approval of : any subcontractor 4s 
tr. by the contracting officer. Consequently, under date of March 2, 1954, — 
. the contractor wrote to Alaska Public Works, requesting. that ‘Ameri: | 
. ean Service, Inc., be approved as the erector of the roof, floor and wall 7 
oo panels. : Paragraph 4. of the letter stated : a Shek Tete 


"Subcontractor is bound to-.the contractor by the terms of the General | 
"Conditions and other contr act: requirements. ae 


Sees “The contracting officer. apparently assumed from tliis statement, a 
he reasonably might, that the subcontractor was one approved by the 


‘Detroit Steel Products Company, and on March 11, 1954, the contract- a 


oe ini officer approved American Service, Inc., as the subcontractor for 


' the purposes specified. Cer ‘tainly fair dealing required that the con-- a : 


ae tractor at least inform the contracting officer that the subcontractor. 
had not. been authorized by the Detroit Steel Products Company. ae 


| There i is some evidence that E. Ia. Graves, the inspector, knew. the true | 
_ situation at'this time, and somewhat later informed William C. Burke, 


ce. the Area. Engineer i in charge of the pro] ject. But the latter failed to . 


inform the contracting officer who thus remained in ignorance of the © 


truth unti] after the leaks had appeared 3 in the Ketchikan High School. a 


Moreover, it should be noted that the contracting officer could not have 


2 Products Company or r by ie authorized representative, for it is s well: ne 


| : = settled that Government officers may not modify a, Government con _ 
| A tract to the disadvantage of the Government.’ 12 ee ee : 


— = ae See 18 Comp. Gen. 114, 116, (1988), and judicial. decisions. there cited. 
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Thus Aanerica Sar vice; Inc., proceeded to install the Daeeait Steel : 
Products Company eanels entirely under its. own auspices.. The wall 
panels appear to have been erected in the months from June to October 
1954. Gerald B. Banta, who succeeded E. L. Graves as inspector on. 
the job, testified that he first noticed leaks in the building after a storm 
that occurred on October 8, 1954. The leaks multiplied rapidly there- 
after, since the weather sented tobe bad. At least 26 major leaks 
have been located, but they are by no means all that exist. Several 
witnesses for the contractor testified that the leaks were, in their 
opinion, mainly in the south and east walls—in the east wall of the 
auditorium and the south wall of the. gymnasium. Various efforts 
were. made by the subcontractor to locate the source of the leaks by — 
testing the walls with fire hoses, and removing some of the panels and : 
cover “plates. The contractor also retained the Seattle office of the 
Pittsburgh Testing Laboratory to test the leakage in the walls, and its - 
personnel inspected the building on December “Ot, 1954.. They then 
made a test which consisted of. subjecting some test panels erected 
inside the shop area of the building to water from a garden hose. . Ac- 


cording to the report of the laboratory, dated January 10, 1955, water. 


was visible on the back sides of the panels after the test, Various | 
remedial measures for. eliminating the leaks were included in the ‘re- 


~ port, which recommendec “removing the cover plates, cleaning both 
cover plates and panels, and recaulking the last 4’ at each end-of the _ 
panels and placing 14’ minimum bead of mastic on each side.of the 


cover plate before re-erection,” or as an alternative procedure, to 


eliminate the removal and cleaning i canta applying pressure 7 


caulking at all joints on the critical walls. 


In the meantime, the contracting officer: was iimsele investigating a ar 


the cause of the leakage, and insisting in corresporidence with the — 
contractor that the building be made weather: tight. On January 4, 


1955, a meeting was held at the Ketchikan ‘High School ‘attended by Cg ee 
representatives of Alaska Public Works, Detroit Steel Products Com- 


_ pany, American Service, Inc., and the designing architect for the 
purpose of holding an infor inal discussion of the leakage problem. As 
a result of this meeting, the contracting officer wrote a letter dated 
January 18, 1955, to the contractor, in which he took the position. that. 
the responsibility for making the building weather-tight was the con- 
tractor’s, but. he suggested various remedial measures which. might 
be taken by the contractor at its own expense to eliminate the leaks. — 


The final paragraph of the letter called the attention of the contractor 


to its failure to secure the approval of American Service, Inc. , by the _ 
Detroit Steel Products Company i in the following terms: a 


When we approved Ameri ican Service, Inc..as a subcontractor, we did so prior 
to the commencement of the work on the assumption that you were complying 
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-s with: the terms a your contr act and submitting a , factory-author ized erector for. : 


approval. Our local personnel were. assured by your super intendent that. Amer- 


5 ican’ Service,. -Inc., were. factory-authorized erectors, just a few days before we. . 
_ phoned. the manufacturer on December 20, 1954 and found that American Serv-_. 


he ce ice, Inc, were not authorized. for such. erection work... This transpired after es | 


oe e : the- erection was substantially complete and after the cor rection of this leaky 
. condition had been called to- your attention. by the contracting. officer on Decem- - 


ber 8s 1954. Prior to that time our field. representatives had repeatedly called 


a : On defi ciency to the attention of your field. representatives. - 


7 The remedial measures to eliminate the leaks suggested by as con- 
a tracting officer i in his letter of J anuary: 18, 1955, were as follows: . 


ees: (Complete: the. installation of the porcelain. | : er : 

a De. Substitute aluminum colored plastic paint for the originally specified fae 

be ‘additional coats of paint to be applied on all primed surfaces under the. look- = 
outs. - As: installed, the. seams in this’ metal construction are open, - more. ‘than 


ce factory. tolerances, over enough of the ar ea so entire coverage of the under. eave i, se 


t area with two coats” of. this plastic paint is required. | ‘These opened seams ap- 


S pear . to be the result: of improper handling of the metal. members, . either in 
et a ansit or on the job: site. _In.some instances these openings: approach one-four th 
inch and it is ‘Obviously. impossible to repair this: damage. by the application of 


- the paint originally: specified. This. substitution of. paint is required -because i” | 


3 & factory. tolerances were anticipated i in. these metal seams and. the e paint or deal ; 
ee at spetified would have: been sufficient. to cover them. a oS 


iC: Remove vertical. cover. plates and insulation. i a. 
Gy. Dry the. insulation. Ae? : M perans ek 
a. Use compressed air to. thor te blow ihe oe out. of all ios zontal seams. 


as os Note that 1 the presence: of moisture interferes with adhesion: of the mastic, to . 
. the. metal.’ . ote 


-e. Fill all horizontal seams with the moaete specified by the duaiuractucen: ie 


Sk Ge These Seams will have to: ‘be completely filled at the face, using small nozzle, ; 
cee pressure operated, caulking equipment. “Neatly Strike the mastic: along “the _ 
es ~- surface of. the. seams,’ Se 1 the rest of the surface of the panels: of improperly _ 

placed mastic. : , 


£. Pill. the’ vertical. joints - with ary. insulation. as ‘originally specified, vats | ; 


| additional insulation . as. required to. completely. fill the: spaces. i ae ee 
pe ee. ‘Reinstall; vertical.’ cover. plates, ‘completely. sealing them with. mastic, in- a a 
| qe cluding pressure application: of mastic from the: ‘surface, in the rib ‘indentations. ae 


a. = the mastic. 


The etter of. Ja anuary 18, 1955, was “ollowed iby another Totter, ‘- 


ie dated Je anuary 24, 1955, front the contrac cting officer in which it was 
_ stated that it was the decision: of the contracting. officer that “correc- 
__. tion of the leaky condition and production of the weather-tight struc- 
tire, called for, requires ‘the’ minimum. corrective action suggested in. 
oe . his: letter of J anuary 18, 1955.” The letter of Ja: anuary 24, 1955, “Was. _ 
followed by still another. letter dated February 1, 1955, and signed 3 


. by M. Perry Hobbs , Acting Director of Alaska Public Works, in which oo 


it was. suggested. that the seams in the pais under the lookouts be - ; 


- ‘obledwy with | a ‘spray spplication consisting g. of Minnesota Mining’ and ‘< 
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i cnttastanl ing Company’ s 3M rubberized underseal E0909. oa then, | 
in order to pr rovide a, satisfactory appearance, that the: under: -eave 
areas be covered with a sprayed-on coat of metallic aluminum paint. 
_ In attempting to eliminate the leaks, the contractor fell far short 
of following the program outlined by the contracting officer. The — 
corrective work consisted principally of pressure caulking the hori- 
zontal seams of the building, removing and reinstalling some of the 
cover plates, and installing some additional flashings. Underseal 
material was also used in the clerestory sections to se0 the side lap 


male and female joints of the panels. The underseal was, however, _ | 


applied with a brush rather than with a spray gun, as suggested by 
the contracting officer. | 

Although these measures failed to: stop the ee in the building, it 
is the contention of the contractor that it is entitled to additional _ 
compensation for undertaking them. It has attempted to prove that, 
although it complied in all respects with the plans and specifications, 
including the instructions of the Detroit Steel Products Company, 
the building leaks because the design was faulty, and could not pos- 
sibly result in a weather-tight building, i in view of the climatic condi- 
tions, which normally prevail in the Ketchikan area. In addition to 
the high winds and heavy rainfall to which Ketchikan is usually — 
subjected, it points to abnormal weather conditions, including heavy 
storms and marked variations in temperature which were experienced 
in Ketchikan after the wall panels were erected. In this connection, 
the contractor stresses particularly those features of the ere ere | 
which called for the horizontal rather than vertical installation of 
the wall panels, and for the use of cover plates which, it alleges, were — 
not adequately designed to cope with the expansion and contraction | 
of the building as the temperature changed. Its theory is apparently 
that the hor ortal installation of the wall panels and the flatness 

of the cover plates under the conditions of the Ketchikan. climate 

increased the likelihood that the building would develop leaks. It 
- dismisses the requirement noted on several of the plans that the build- 
ing be “weather- -tight” on the grounds that it was contained in a mere 
note on the plans and that the word weather-tight cannot be found 
in any dictionary and i is, therefore, quite meaningless. | 

The burden of proving. a claim for additional compensation is 
always on the contractor. The president of the contractor admitted 
that in accepting the contract he assumed that by following the plans 
and. specifications, he could construct a building which could withstand 
the vicissitudes. of the Ketchikan weather, and the most cogent and 
convincing proof that: this assumption was wholly mistaken must — 
be required: ‘The weather conditions in the Ketchikan. area were no- 
secret. They were as known to the contr actor’s representatives as to 
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: ‘exeryine. else. While ihe eater was ieoriga hats more severe eee - 


> the period of the construction of the Ketchikan High School, there is- 
no conclusive evidence that this was 8 necessarily responsible for the 


| Z leaks. 


Coes i ett something to be desired. “Indeed, the contracting. officer himself‘ 


has not denied that “the plans and specifications | are very difficult 
to interpret and have been the subject of various. interpr etations.” 28 


A The architect who testified at the heari ‘ing seemed to have. only a | 


very hazy notion of the requir ements of the plans and. specifications. | 
Tt may be conceded also as a purely abstract proposition that the leak- 
~ age in a building may be attributable to an experimental design which — 


Tt may be conceded that the ne for the Ketchikan High Schou is 


has not been based upon adequate consideration of climatic or other 


conditions. Tf a contractor showed that he had adhered entirely to - 
. the requirements of the specifications and the instructions of the man- © 

ufacturer of the building material, there would be strong reason to 
infer that the plans were faulty. Tn the present. case, however, the 
contractor ignored the most crucial requirement of the gpédifications, | 
and in eos them was guilty to say the least of a grave degree of 

fault.. | 

It is appaient at. Teast that i éonttactot did not. comply with that 
requirement of the specifications which obliged-it to have the panels 
installed by the Detroit Steel Products Company or by its authorized 
__ representative. The contractor seems to have been determined from 

the beginning to save the Government money against its will! The 
contractor behaved, moreover, as if it was saving the Government 
_ money when in truth it was saving money for itself, and gaining an 
obvious advantage over its competitors in the bidding. Having em- 

barked upon this course of conduct, the contractor seems to have. 
treated the requirement that the. panels be erected by the Detroit Steel 
Products | Company or. ‘its authorized representative | as a@.mere 
technicality. : , 

In the estimation of the contractor ppareotls American : Servied 
Inc., was every bit as good as the Detroit Steel Products Company. 
This overlooked, of course, the consideration that the special skills and — 
knowledge possessed by. the manufacturer could not be transferred to 


-_ others by a booklet of instructions.. The subcontractor was putina 
- position in which it had to adhere slavishly to the instruction book. — 
The Detroit: Steel Products Company, on the other hand, had it in- 
stalled the panels, would haive been in a position to modify the general 
instructions in accordance with the exigencies of the particular job. 
ee This is precisely ‘what the Government bargained for i in requiring that _ - 
cae 3 the panels be installed by the manufacturer or by its authorized | rep: 


“B 3 See. paragr aph: or of his rebuttal memorandum of March 15, 1085: 
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resentative. Tf any firm, supplied. with the Detroit Steel Products 

Company booklets of instructions could have installed the panels, there 

- would have been no point in imposing this requirement. Over and 

above this, if the panels had been erected by: the Detroit Steel Products 

— Co. or ander: its supervision, the Government would have been able to 

hold that company liable for the correct installation of the panels, as 

_ well as for their proper manufacture. Indeed, all this was really rec- 

ognized by the Superintendent of American Service Inc., when he tes- 

tified concerning the closure of the D panels at the roof. ‘Speaking of 


the way the Detr oit Steel. Products ec aed ee have handled this 


problem, he stated 


. The erection. was done pr operly but had they done the eestor, they might ae 
made it watertight because its their material and they are obligated to. furnish 
a water tight structure being as how it is their material so naturally | I would 
assume the only possible way they would perform or turn over a watertight 
building would be to fabricate a different ee of closure than the one we have 
and the one similar to this. ; ens 
The instructions of the Deus Steel Products Company were ribE 
followed in many respects, moreover, in the installation of the wall 
panels. Even the contractor’s witnesses conceded that the screws on 
the cover plates were set 8’’ rather than 12”’ on center, as required by 
the instructions, and that the mastic was more ‘liberally applied than 
the instructions éalled for. Jn addition, there is very substantial evi- 


dence that the panels and the mastic were not stored properly; that 


--some panels were damaged and that these damaged panels were used — 
in the construction ; that the panels were not. properly cleaned before 
their installation ; that defective mastic or mastic at the wrong tem- 
perature was need in caulking or used too sparingly; that the kerosene © 
or gasoline used in cleaning the caulking guns was allowed to get into 
the mastic and on to the panels; and, finally, that when cover plates 
were removed and replaced, the same screws rather than new over-sized 
screws were used in replacing them, despite the protests of the inspector 
on the job. The subsequent loosening of the screws tmay well have 
been attributable to this factor rather than to the contraction and ex- — 
pansion of the cover plates. As for the suitability of paint to seal the 
interlocking longitudinal side laps or seams of the roof panels, the con- 
tractor admits the contracting officer” s contention that there was some 
| irregularity to the side laps. 
In view of the implications of this ee ifs ‘Roards 1s Be disposed 
to accept the testimony of two engineers retained by the contractor as’ 


- expert witnesses who, having done no more than examine the plans and 


specifications for a few hours, ventured the speculative opinion that 
the horizontal installation of the panels. and other factors could not 
ae produce a eo building. ‘The record shows that wall 
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0? pital nate by. the Deol Steel Praducte Company ave ees 
been installed. in. several places in the. United States ina horizontal 
~~... position, and there i is nothing. to. show that these installations have not eos 

proved, successful. ‘Similarly, the Board: is not disposed. to. accept agent 


decisive. the test conducted by the: Pittsburgh Testing. Laboratory, - 


: = E especially since the conditions of the test’ were artificial, and there 
Yew were departures from the specifications in making it.” Moreaves, the 
recommendations made in thereport were not entirely adopted by the. 


7 ; contractor. and they would. not have eliminated the leakage even if they , 


had been ‘strictly adhered:to: Even less weight, certainly, is to be 


= attached to the certifications made in the course of the job by the con- 
_. tractor’s representatives or Government personnel. at-the site of the job 


- that the work had been performed in accordance with the plans: and 
_. Specifications, since admittedly those who made the certifications did’ 


not observe the progress of the workatalltimes. 

- As the contractor has failed to show that: a weather tight. balding 
could not be produced by following the plans and. specifications, and 

it. affirmatively appears. that the specifications were not followed in 

many: respects, It 1s not entitled to additional compensation for such 

- corrective measures as it. undertook. to eliminate the leaks. Indeed, 
by accepting plans which made the contractor. responsible - for “a 


| complete weather-ti ght buil ding,” the contractor expressly warranted _ 
that it would be i Impervious to the weather, which certainly included 


: freedom from leakage. .The contractor is. mistaken in contending 
that the word “weather- tight” i is not to be found in any dictionary. 2 


- The word: appears among the. compounds of “weather” in: ‘Webster’s a. 
New International Dictionary but even if it could be found in no 
. dictionary, the: Board would have to assume from the record that the 


contractor knew: what was expected of it: In view of the provisions 7 


of Article 2 of the contract, -which made anything shown .on the | 
. drawings of like effect as if mentioned in the specifications,**: the. - 
-. “Board must: assume, moreover, that the Note on Sheets A~11, A-12, o 


: and A-14 of the drawings was a binding part of the specifications. 7 
“The contractor’ s claim for correcting the “wall leakage,” ae 7 


— on something of a misnomer, since it includes also leakage from the 


eaves of the building, must be rejected. All but a small part: of the 


 elaim could not be allowed in any event. The president: of the con- 
tractor. testified that of the $126,659" which the firm was claiming — o 
only $4,750. represented the direct costs of performing the corrective 
.. qwork involved:in the. attempts to-eliminate'the leaks. The rest of the .- 


: . na! amount claimed i is only an estimate of damages suffer ed by the con- © or 
- tractor as‘a result of alleged delays or acts of the Government. ‘This | 


oa represents: a claim for ‘unliquidated damages: which the Board's would Oe 3 


os a - 7 ‘See footnote 6, supra, for the text of this provision. . | 
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have no > jurisdiction to ‘allow * even if it 1 were convinced of the merl- — 
toriousness of the claim. | aes 


3. Tan Aono: Brockours Cram 


This Are in the amount of $915. 68 is for additional compensation | 
for providing ventilating outlets (blockouts). to allow for -future | 
| installation. of ventilator sleeves. and dampers | in the auditorium floor | 
of the Ketchikan High School. | | | | 
— Jn the bidding invitation, the auditorium floor int was an 

alter nate—No. 5—-and the Government elected to delete this work 
from the contract, apparently because the necessary funds were not 
immediately available. Nevertheless, the installation of a ventilating — 
- system was part of the contract, and when the contractor was ready — 
to pour the concrete slab for the auditorium floor, the contracting officer - 
directed the contractor to make provision for the. ventilator openings. 

The contractor objected to the performance of this work, taking 
the position that the blockouts were part of the seating contract, which ° 

-had been eliminated, while the contracting officer took the position 

that it was part of the vena contract, , which, of course, nae not 
been deleted. ; | 

_ - The basic argument of ies contractor 18 Abe the piockouls are 

such an integral part of the seating arrangements, that the location, 

- size, and shape of these openings was entirely dependent on the seating 


layout. The contractor avers that since it had no way of knowing ~ 


whether benches, folding chairs, or theatre-type anchored seats would 
be provided, it was completely at a loss to know what type of openings 
to make. Therefore, it. concludes that it was under no obligation to- 
provide any openings at all. The contractor concedes that it would 
hardly have been good practice to pour the concrete floor without 
_ making provision for ventilator openings, since the slab would: have 
to be punctured later when the seats came to be installed. But it 
eschews all responsibility for the impracticality of the plan, which 
it blames upon. the Government. , 
~The contractor’s position is clearly para anabie: and aot 
‘As some sort of ventilator openings were a necessary part of the 
_ ventilating system, and it would be highly impractical to install them 
after the floor slab had been. laid, * an interpretation of the. specifica~ 


18 See cases. cited in fontacts 3, Supra, —. 
16 Indeed, the contracting officer states that if. provision had not been made for the . 


; blockouts, it would have been “necessary to go back and break 1380 holes. through the — 


_ eoncrete floor into the plenum.-chambers beneath. In the operation of breaking the concrete 
. over the, plenum chambers it would be impossible to prevent concrete dust and. particles 
from, falling into the chambers which, being the main air supply ducts for the auditorium, 
would diffuse the dust throughout the auditorium,” See- contracting officer’s letter of 
October 29, TOS; to the Director of the Office of Territories. 
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ae tions Bed produeed aaah a i reales ae hardly be indulged. unless — 
> absolutely inescapable. This is very far, indeed, from being the case. — | 
Division -4 of the Méchanical Specifications, dealing with ventila- ~ 


- tion, which was-not. deleted, included as. & part ob its second caer oe 
: a } provision as follows: 3 : | : | 


| Fan. platforms, curbs and openings will be ¢ providea by the General att a 
Contractor. [Italics supplied.]_ | | | Ps 


‘As the appellant was the. ey aoe it was clearly obligated ae 


= to supply openings for the ventilating system. . 


Moreover, it is conceded that Sheet. M-4 of. the plans adie _ 


ventilators by. small cir cles, although details were ee pepe that —- 


- the plan bore a, note, as follows: 


Clear floor between-the-seat vents, American. Seating Company, floor. 
“vents, mushroom | type, see Specs. under Equipment. 7 = det 


| Pang it is also conceded that Sheet. EQ9i indicated: in gener ral - als ; 


: the location of 180 middle leg ventilators, although again there was. 
- no.detail.as to the openings for. the ventilators.. The contractor — 


: attempts to escape from the fact that the type of. ventilator was” ” 
’ indicated on the plans by arguing that under paragraph 4 of Adden- — 


dum No. 4 to the specifications an “approved equal” might have been a 
-substituted. But once an. equal was approved. by the contracting © 


officer, the contractor would again no longer be in the dark. EF inally, ae - 
even if it be conceded. that the precise size, shape, and location of the ~ 
_ blockouts were not indicated on the plans, this did not necessarily 


~ absolve the contractor from any obligation.to provide them. Section — 


a? of the General Conditions of the contract. included. the provision : 


Such: ‘additional detailea drawings as. the contracting officer may 
- deen. necessary. will be furnished | to. the contractor as Bs by 
the work, | | 


Paragraph 1-3 of the Mechanical 1 Specifications also provided: 


The dr awings are partly diagr ammatic, 2 and are not intended to show | 
: in detail: all features of the work. | . . | m6 
7 ‘The necessary details were prosumnanly: janine byt the contracting ae 
= officer, and ae properly, rej jected the contractor’ S claim, - 


ee 4, Tue Curantro To Bacenva Crane | 


ay This Gant the amount-of which i is unspecified, ee at the time 
. it was first. nasertod the work involved had: not. been entirely com- — 
~ pleted, arises from discrepancies between the so-called: Room Finish — 


Schedule, which is Sheet A-29 of the drawings, and details shown on - 


_ Sheets A-24 and A~14 of the drawings, with respect: to the backing 
. of the ceramic tile t to > be installed ; in: certain r rooms. ~ The Room Finish _ 
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Scnsatie: in dis column headed “Walls” listed gypsum : board ton 

certain rooms, while Sheets A-24 and A-14 of the drawings, which 


indicated the details of construction for the various rooms, pequined — 


the ceramic tile to be backed with lath and plaster. 
_ The contracting officer took the position that the detailed drawings 
rather than the Room Finish Schedule governed, and that the ceramic 
tile walls had to be backed with lath and plaster. He reasoned that 
the Room Finish Schedule was a mere tabulation of materials, and 
that the drawings for particular rooms had to be consulted, therefore, 
in order to determine the details of construction. He explained that 
the error in the room finish schedule had prcbably resulted from a_ 
failure to distinguish in that tabulation between the shower rooms 
and the toilet rooms. He called attention to the fact that the con- 
tractor himself was aware that gypsum wall board was a questionable 
material upon which to install ceramic tile, and that if used would 
probably soon result in falling tile. From this he deduced that the 
contractor should have been put on notice that a discrepancy which 


_. required clarification, pursuant to Article 2 of the contract, existed. 


Article 2 of the contract includes the provision : 


In ease of discrepancy in the figures, drawings, or specifications, the matter 
shall be immediately submitted to the contracting officer, without whose decision 
Said discrepancy shall not be adjusted by the contractor, Save only at his own 
risk and expense. | 

Counsel for the contractor, in an effort to escape diem the dilemma, | 
involved in this provision, has constructed a neat syllogism. His 
major premise is that the Room Finish Schedule is a part of the speci- 
_ fications, while Sheets A-24 and A-14, showing the actual details of © 


-. construction, are parts of the drawings. His minor premise is taken | 


from. another. provision included in Article 2 of the contract which 
declares: “In case of difference between drawings and specifications 
the specifications shall govern.” His conclusion, of course, is that by 
virtue of this provision, the Room push Schedule, which is part of 
the specifications, governs. 

_ The trouble with this syllogism is “the major premise that ng Room 
Finish Schedule is part of the specifications is wrong. The specifica- 
_ tions consist of the series of written statements describing the details 
of construction that are usually bound with the contract documents. 
The drawings, including Sheet A-89, the Room Finish Schedule, are 
listed in the specifications but Sheet’ A-29 is bound with all the other 
drawings, including Sheets A-24 and A-14. It is quite obviously 
part of the drawings, and bears the same relation to the other draw- 
ings that the index of a book bears to the text of the book itself. It 
could hardly be reasonably argued that an error in the index of a 2 book | 
is to be preferred to the statement 1 in n the text: 
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Sy a view would certainly. be highly unrealistic, and ié 3 is no less : ; 


= a so when. applied to a schedule of drawings, As a matter of fact, the 


= argument of the contractor is shown to be. fallacious by. the specific. : 

cations themselves which show that the ceramic tile work is. governed _ 
by the drawings Division - 11 of the Architectural ‘Specifications, — 

headed. “Ceramic Wall & Floor r Die,” prorides 3 in + Paragraph 2, as 


: — : follows; 


“This: Division. includes all labor, ina taviade: and sel -vices ‘necessary: ,. for and ih 


ae 7 easonably incidental to the completion of all ceramic wall tile work and all wall at 
preparation required before setting tile as indicated on the drawing and ‘specified so 


herein.. All wainscots, will be heights as shown on the ar awinge. Tile shall at " 
| snug under ‘sill. -Utalies supplied.]_ ae | ? 
. As. all the details of the cdinplation of the ceramic til worl are , speci- = 
. fied only on the drawings, the Grawines govern sd virtue of this pro- 
‘ vision of the specifications. | 
The contracting officer was correct, ther efore, 3 in reg Giathe the case _ 
as one of discrepancy in the dawns: which should have been handled 
by the contractor as provided in Article 2 of the contract. The con- 
tractor’s claim must be rejected. It was stated by the Government 
at the hearing that the contractor finished several rooms by putting 
the ceramic tile on gypsum board but that this method of finishing the ~ 
work would-be accepted for these rooms, provided that the Govern- 
ment obtained a proper credit. As the contractor was required to put 
the tile on lath and plaster 1 in these rooms also, the Government 1 is 
entitled to a credit, and it is hereby allowed. | 
_ Originally, there also appears to have been a dispute batsyeen the 


"parties whether steel panel ceilings with furred portions of the ceilings 


covered with lath and plaster was required, and the dispute appears — 
to. have rested on the same discrepancy between the Room Finish 
_ Schedule and the detailed drawings. This dispute was not mentioned 
~at the hearing, however, nor 1s any reference made to it in the briefs of 
counsel. If this dispute still exists, it i 1s the decision of the Board that 
the detailed drawings govern: 7 


“Concuvston 


‘Therefore, pian io the authority delegated to the Board of £ Con- . 


ga Appeals by the Secretary of the Interior (sec. 24, Order No. 


~ 2509, as amended; 19 F. R. 9428), the findings of. fact: and decision : 
of the contracting officer are affirmed, as modified, and he is 5 directed 
to proceed as. outlined above. 3 ae oes 
oe a -‘Tenopors H. Haas, Chairman. : & ue 
| Tomas C: -Barounor, uM ember. — 


| Wauzam Susu, M ember, = 


epee at: oe - APPEAL OF JENECKES’ © Pricer? AAG 
} - 2 November 28, 1955 =- 
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Contracts: Unforeseeable Causes 


A ‘claim’ for ai ‘extension of time for performance of a ‘Government construc: | 
ee tion contract based on unusually severe weather conditions can be allowed 


. ‘only when the evidence indicates: that the severe weather. ‘exceeded the 
-- average. weather conditions reasonably to.be. expected, since such conditions 
are “foreseeable” and hence not excusable under the terms of Article e 5(c) | 

| of the revised standard form of Government. construction contract. 


" 


; Gants: Unforeseeable Causes—Contracts: Delays: of Contractor _ 


» Where counsel for the. Government: contends that the delay in: the siaeonil 2 
of the contr act is attributable to the tardiness of the contractor in commencing 
—and-pr osecuting the work under the contract rather than to weather condi- 

| | “tions, and the record shows that the contractor delayed in commencing work 
het for. a: greater number of. ‘days than. the’ probable number of unforeseeable 
days: of bad: weather, there is: ‘Serious doubt that the contractor is entitled 

to any extension oftime atall. : = : 


Contracts: Appeals” 


While an appeal opens up the aative record, and the Board may, upon urging 

_ by counsel for the Government; disallow an extension of time granted by the 
- contracting: officer, by reason of. unusually severe ‘weather, where the. con-. 

~~ tracting- officer’s. -ealeulations. were not entirely correct, and: when: several 
factors in the case,. including. the average number: of days of windstorm and 
rainstorm are obscure, the Board. willl not disturb the Contre ne officer’ Ss 
decision. i. : 

‘BOARD OF CONTRACT APPEALS 


J pieces of Mountain. View,. California, filed an. appeal: fon nig 
findings of fact and decision, dated May 26,. 1955, of the contracting 
-_ officer under Contract: No. 14-20-450-373,. area of Indian. Affairs. 
The:contract, which was on Standard Form 23A_ (March 1953), was _ 
for. land subjugation. and construction of: ei Nace facilities ¢ on. the 
oe Colorado River. Indian. Reservation... Ee | 
_. The contract was entered into on. September 13, 1954, it Porrided 7 
a that the work should be started within 20 calendar: days. after the date — 

_ of receipt of notice to proceed, and that the work should be completed 
~ within 180 days thereafter. Notice to proceed was given by the. con- 
tracting officer on. September: 17, 1954. When the contractor delayed 
= acknowledging. receipt: of the notice, to proceed, the: contracting: officer. 
| fixed September. 25,1954, as the date. on which the:contract time would | 
commence to run.. ‘As the contractor did not. protest. this date, it must 
. be. accepted as. correct and the date. for. completion. of the work. must | 


, be: considered to. be March. 23, 1955. 


ae 21. D4 No. 11 
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“By. letter doied April 15, 1958, ‘confirming and: elaborating ian — 
“previous. correspondence, the Sontyestor’ requested - various extensions 
: = of time for performance of the. contract... At based’ its. request. for. an a o 
~~ extension of time of 2544 days on bad weather, and another request = 
- for an extension of time of 144 days on a-strike. -It-alsoreminded the . — 
contracting officer that in.a letter dated March, 22 it had mentioneda ~*~ 
|, doss:.of.time:of.10: days. due. to the. repair. of. the: Brisco ditcher: fur- 
* “nished. by- the: ‘Government, and another. delay: of 12. days: due. to the 


- fact’ that: forms Tectssty: for conerete work» were on. 1 another: Indian a* 


| Ey re agency job. 


_ In his findings, ‘dated ‘ay 26; “4955, ‘the: ener “Giaibee ae. ie 3 


‘tioned the fact:that the’ Superintendent of the’Colorado: River Indian. . 
Agency: had. complained i in a letter dated December'15, 1954; that the Pie. 


shy 


 SWork was’ not’ progressing: Bal “accordance: with: the scheduils: we opera- : 
ae ~ tons which was part of the Specifications ‘but was 22% behind’sched- 
* ule. However, the. contracting. officer did. not. make any. finding. of his - ee 

i” ‘Onn: with respect to the scheduled. progress. of the. work, or.with. respect pas 

to any of the requested. extensions of time except the’ ‘request based Ons. 

the prevalence of bad weather. The other requests are,” ‘therefore, 


still: open, and. the Board’s decision. will be limited to the factor. of : 


weather as an excusable cause of delay... 


es . The tabulation. of days. of bad. weather submitted: ‘by. de qoomadon ae, 
oe “with: its letter of April 15 covered the: period from: Septeinber 28,1954, 
to: April 12, 1955, and had shown 24 windy: days and 144 days. of” a 
rainy weather. “The contracting ‘officer did not investigate. or even | 2 
note the days: of rainy weather but: by. checking. the: Weather ‘Bureau. — - 
records for a five- -year period’ from 1950. to 1951,. inclusive, for the — i 
oo dae from October to'March, ‘inclusive; he. determined: that theaver-. ~ 
os age number of: windy days: during this five-year period: had been’ 14; . 
coe Oe and: that’ the: number of windy: days i in the 1954-1955 contract: petlod ie 
OS head: beet: 24;°"He. concluded, ‘therefore, that Man: allowance’ of: 10/24 
of ‘the’ days. idle ‘due to wind ‘be ‘allowed: for the’ contract period” 
. - Actually, he applied this. formula beyond’ ‘the: contract: ‘period: to: ‘the. oe 
9516 days requested by the contractor a as an. n extension of tae’ ml reason - geet 
Se reteabopes! econ nee ilethovtitiead sinuie hed eg Gali 


"10/84: x 18.5 5 days=7: rae Satenbton to end of edhbract. period a3/28/55, 
10/24 X. 6 days=2. 5: extension from 3/28/55. to seen ae 
410/24: x1. day=. 4 extension from: 4/12/55. to: 4/22/55: 





ae: 
Cn er Pr : 
- sts yt Taga te oe cle aa 
One neny ir note Se ee ee re 

‘ : 


a Dade this foriila, the’ contractor ‘would be allowed an { extensioii of | Py. 
an time ‘of’ 10. 61 days but the: contracting officer: ‘appears: £0 have rounded, _ 
> this figure,’ ‘and allowed ‘the’ contractor an extension of time of li days 
-... byreason of windy weather. He also allowed an additional extension’ 
i oe time 2 of 19 * dove: pursnant to o-Raeagragits 38r of the specifications, = is, 
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= net oe November 28, 1955 | 
which provided for an ‘automatic extension of time of 1 day for’ enh : 
8,000 cubic yards of earth moved in excess. ‘of the contract estimate. — 
The excess ‘yardage moved. had been, 56,361 cubie yards., ‘Thus the — 
time for completion. of the contract was extended by. the contracting | 


“B officer from March 28 to April 92,1955. 


__ Article 5 (ec). of the contract provided that the contractor should not | 
| be charged with liquidated or actual damages 7 


a because of any. delays in. the completion of the work due ie finfotence: es 

able | causes beyond the contr ol and without. the fault or ne} gligence of the Con- 
tractor, including, but not restricted ‘to, acts of God, or of the public. enemy,. 
‘acts of the Government, in neither its: ‘sovereign or contractual capacity, acts - 
Of: another’ contractor in the performance of a. contract: with: the Government, . 
fires; floods; epidemics, quarantine. restrictions, strikes, freight | embargoes, and ~ 


unusually, severe werner: or. delays, of. subcontractors or suppHe. due to such 7 


causes -* &, 


The contractor contends i in its appeal that the eonueieane oficer was as. | 


os ‘in error in construing this provision, so as not to allow an extension. . 


of time for the whole 2514 days. of windy weather. On the other hand, 
— -eounsel for the Government contends that the contracting officer erred | 
in allowing any extension of time at al He argues that a period of | 
five years, the last of which ‘includes the. contract period, is not: long 
-enough to permit, the for mulation of an average, and that: there is, 
therefore, no. convincing evidence that the number of windy, days 
during the contract period: was. “unusual”? within the meaning of the 
contract: He argues, also, that the delay in the completion of: the 


“contract i is attributable to the tardiness of the contractor in commenc- 


_ing. and. prosecuting the work under the contract rather than to the 
__ weather.conditions. . In this connection, he quotes from a memorandum 
dated April: 92, 1955, in which, Acting General Engineer Hall reported s 
to Operations | Officer Gilliard that the contractor had not started. work — 
“until November 1954. In. the. event that the Board should ‘conclude i 


_thatit lacks authority ’ to disallow the extension of time granted by the 


contracting officer, counsel for the Government contends i in the alterna- 


7 ‘tive’ that his: findings : and decision should be affirmed. 


| The contention. of the contractor that all the days of eiietaliys severe 
‘weather | are. excusable | seems to be supported. by the decision of the 


7 Court of Claias i in Albina Marine Iron. Works. ve United States, 79 = 


iia 


: ‘weakened fe the court's later decision i in Carib bean: Engineorbig Com- | 
pany v. United States, 97 Ct. Cl. 195 (1942), a case in which bad 
"weather was ‘not specifically: listed among the unforeseeable causes of 
delay. Thu the later | case, the court agreed with the contracting officer. 
. i that only 32 of 34. days: of bad weather were excusable. . Se he entitled 
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nat ‘to: an ea tansion: on. Poe. at bad. weather,” said ie sourt. “the ie 
< bad weather, must have been i in fact. unforeseeable. “Any prudent’ man 


. would. have. anticipated that. he would. have ‘been delayed. at least 


'_ two. days by. bad. weather, if not more.” In the: ‘light: of the. later . a 


ce - decision of the Supreme Court of the Oda States in United Statesv. 
~~ Brooks- Callaway. Co., 318 U.S. 120. (1948), which held that none of oe 


:, enumerated causes of ‘delay i in the standard form of Government, con-_ ae : 
struction contract are unforeseeable per se, the distinction between : 


| the two cases: would s seem. ‘to be, of no ‘importance, and - it is s believed . a 


ae entitled to an cnsion of time only for such anusially 6 severe: ralreathers . 


. ‘as could: not. reasonably: have been. foreseen, ‘This-has. clearly: ‘been. the . ~~ 


‘ : rule followed by the Comptroller General, who, for example, declared. | 


in 14 Comp. Gen. 431 at 433 (1984), in construing Article ' 9 of: the 
earlier standard form of Government construction contract: 


* ok: Iti is contemplated that a prudent contractor. in agreeing to commence 


ap “work within a. certain. specified period and. to ‘complete same within certain 


‘stipulated | “days: thereafter ‘takes. ‘into consideration. ‘the: weather ‘conditions| 


> which’ ordinarily: prevail during eae Season of the year at the site of the work 5 ate 


. ‘and submits: his bid accordingly — me a rire 
Ms: “Unusually | Severe: weather,” me in. “Article. 9 ok the. contract as ‘an. ex- 


cusable- ‘cause for: delay: in performance, does. not include any. and. all weather a8 
which prevents work under the contract, but means only weather ‘surpassing 
‘in severity the ‘weather ‘usually ‘encountered. or reasonably to be’ “expected: in the. 
-particular locality. and: during the same: time ‘of year involved in the. contract. 

Even though: ‘there ; were. some: rain’ and. “unsettled . weather. conditions. at the - 
- Site; of , the work. during the: contract ‘period, ‘there is. no authority: to. relieve 


oe the contractor of the liquidated damages accrued under the terms of the contract. | 


on account, thereof, inasmuch as there i is no evidence that: such weather conditions 
were “unusually severe” within the meaning of Article 9 of the: contract. | 


The contracting officer did not | err, ‘therefore, i in his basie appriech ee 


ee the contractor’s request for an extension of time, except | that a period — 
i. of five: years. ‘was, perhaps, vouch too. brief. to allow an average. tobe 


~ formulated, as counsel for the. Government, contends, and ‘except. that e 


~ the: number ‘of days. of excusable delay’ could have: ‘been calculated | 


: . - more simply. by, deducting: the. average. number of days. of unusually | 
severe weather | from. the. number of days. of such weather: actually. ce 
: experienced . on. ‘the job? 1 Proceeding 1 in. this fashion, the contractor Evie: 


cee “1Bee i6 Gon. Gen. 936 s (i98t). 


a could. at most, have been. allowed an extension of time, of 2512, minus _ oe 
<a 14 days « or 114 days. S.. However, 1 days of the 25 days would: Taye. a 

Sto. be. disallowed: because. they represented. days ‘of 3 rainy. weather, add S - 

: there. is nothing to show. that such rainy. ‘weather should not, ‘have. ae 


é been. ene, ; Banthernore,, the contractor cannot ; be, allowed. to a 


Poa 
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SP ie | November 28, 1955 | e R.tg ee FH are 
include fie of windy weather which occurred prior to > his actual a 
commencement of work on the job. _ : . 
Tn its reply brief the contractor admits that it did not commence 
work until the week of October 5, 1954, Thus, September 28 and 29; 


2 1954, which are:listed in the contractor’s tabulation as days of wily . 
~ weather would ‘have to be excluded from consideration. Deducting 


these 2 days from the 24 days which could otherwise have been claimed _ 
| by. the contractor, the numbér of windy days that could possibly be 
_ claimed by the contractor are reduced to 22. Since the average number 


of days of windy weather are 14, the contractor would at most be 


entitled to an extension of time of 8 days by reason of unusually 
. severe weather. As the contractor received notice to proceed on | 
September 25, but did not commence work until October 5, no less than 
9 days were lost. Since these are more than the days lost on account 
of windstorms, and, are, moreover, clearly the fault of the contractor, 
the Board is in serious doubt that the contractor is entitled to any 
extension of time at all. ; 

The Board believes that counsel for the Government i is correct In 
maintaining that an appeal opens up the entire record,? and that it 
may, therefore, disallow an extension of time granted by a contracting 
officer. However, although the contracting officer’s calculations were 
not entirely correct, several factors in the case, including the average 
number of days of windstorm and rainstorm, are so obscure, that 
_ the Board concludes that the best course to pursue in the present c2 case, 
is ssimply not to ouep the contracting officer’s decision.* 


-~Conciusion - 


hevetrs. pursuant to the authority delegated ¢ to the Bond of : 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended ; 19 F. R. a) the decision of. the contracting 
| officer i 1s ca 


THEODORE iH. I. Haas, 0 Chairman, 
THomas CG. BarcorEnor, M ember. 


Wruraa SEAGLE, M ember. 


2 In addition re the case cited by Government counsel, ‘Bee > Pos Sport Emblem corp., BCA. . 
No. 87, March 4, 1948, 1 CCF 57. . 


3In its appeal, the contractor apparently requests. an additional extension | of time: by a 
reason: of -windy weather, which, it alleges, occurred subsequent to April. 45. As the . . 


contracting officer made no findings with respect to this request, it is, 5. not Properly before ie 
the ‘Board, and cannot be considered. a 
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ieee et _ MELVIN. A, ‘BROWN 
- A-27169° Fae | Decided November's 29, 1965. 


ae, Oil ind Gas Leases: ; Nonooiapetitive Leases Dye pa 
- Where. through : error: by. the. local Jana; Office land: described. in: ab offer for a - oe 
oe ‘noncompetitive. oil and gas lease is. inadvertently. omitted. from aleaseand = 
- where:the offeror. contends. that. she never. received the. lease, the. offeror an 
will not be held. to have abandoned her ‘preferential right to. a lease for. the: ; 


tand omitted. 


. APPEAL FROM THE BUREAU OF LAND MAN AGEMENT 


Melvin A. Brown has’ appealed. to. the ‘Secretary of ‘the Thier | | 


from a decision by. the Associate Director, Bureau of Land Manage- ‘ 


ment, dated J: anuary 4, 1955, which affirmed a decision of the manager. Pes 


of the land office. at: Billings, Montana, dated J uly 28, 1958, in. reject-. 


a ing Mr.. Brown’s offer, filed on: June 92, 1953, to lease two 40-acre 


tracts of land—the SW14NE¥, sec. 14 arid the SWYNEY, sec, 22— 
in’ T. 35 N., R..12 E.,:M. P. M., “Montana, under the. provisions of 
section 17 of the Mineral Teasing Act, as amended. (30 Uz S. C., (1952 
ed., sec, 226). : — 
“The tracts were ncuded: in an ne (Montana. 04499) filed i Mrs. 
‘Sheila A. Dundas on October 29, 1951, to lease a. compact area cover- 
| ing 2,289.97 acres of land in the ‘township. A. lease to Mrs. Dundas 
was executed. by the acting manager on December 18, 1952, effective 
as of January 1,.1953.. In describing the lands: included 3 in the lease 
under item 3 of the “Offer to Lease and Lease for Oil and Gas” form, 
the two 40-acre tracts involved in this appeal were, through clerical 
error. by a land office employee, omitted and the SEYNEY, sec. 14, 
_/ «which was not included in the offer, was listed. However, the acre- 
_- cage shown to be covered by, the lease was stated to be the's same as s that e 
covered by the offer. ~ : To 
Apparently as the result of the fling of Mr, Brown’s offer, the: land 
-_ office: discovered. that it had-made‘an error in the description of the. 


lands covered by the Dundas lease and, on July 30, 1953, the manager. 


~ called’ wpon Mrs. Dundas to‘ return her lease for. correction. Mrs. 


- Dundas replied that she had never received her copy of the lease and ae 


that she was not aware that the lease had been issued until the receipt, 4 


: = of the manager’s letter. “She indicated; ‘howevel, that she wished, oe as 7 oe 
Ss correction of her lease: to. be.made... ange oe 
~My, Brown, citing t two departmental decisions, contend that. since’ ie, ge 


: a : the lease: was ‘issued i in ‘December 1952, ‘and since. Mrs. Dundas did not. 


e te : complain of the omission of the tracts for which she had. applied until — ; _ 
ae atter: his offer had been filed, she must be presumed to have. anes oe 


| pal oS Se bo “MELVIN AL BROWN | se oes ne 455 
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fe offer t to lease the two tracts and that when he applied for the land, : 
“some 6 months later, his offer should have been accepted. ‘He contends 


. that. it is a matter of record. i in. the land office that a lease was mailed to eee 


Mrs. Dundas ¢ on December 19, 1952. | 
The Department held in éhe two decisions isa es ine appellant | 
that where an erroneous decision of the local land office fails to recog-— 

nize the preferential right of the first qualified. applicant to. obtain a 
noncompetitive oil and gas lease on a tract of land, and. where the 
_ error is as obvious to the ‘applicant as to anyone else, the failure of the — 
applicant to take an appeal from such a decision is considered to be an 
abandonment of the preferential right and. that such right. cannot be - 
reestablished by administrative action to the prejudice of third parties - 
whose rights have intervened. @. A. Rose, A-26354 (May 18, 1952) ; 


ey Jeanette L. Luse.et al., 61 I. D. 108 (1953). However, those decisions _ 


are not applicable to ie present. situation. 


_ In the Rose case Rose had applied for two tracts of Seanieed ia 7 


one of which was included in a prior application. After a lease had 
been issued to the prior applicant for one of the two tracts covered 
by the Rose application, the Bureau of Land: Management, in a de- | 
cision referring to the existence of a lease on one of the two tracts - 

- applied for rejected the Rose application “in its entirety.” No appeal - 


was taken from that decision although the rig ght of me was @X-. : 


_pressly called to Rose’s attention. | 
. In the Luse case, Mrs. Hornung applied for a lease on. Gita ae 7 
scribed public lands prior to the change in the regulations governing 
the issuance of oil and gas leases on public lands. substituting the 
“Offer to Lease and Lease for Oil and Gas” form for the previous 
- method whereby an applicant made application for a lease, describing 
_ the land sought, and thereafter the lease was prepared by the local - 

_ office and then submitted to the applicant for execution. The lease — 
prepared by. the local office and submitted to Mrs. Hornung for eXe- 
cution inadvertently omitted certain of the lands described in. the 
application. However, that omission was apparent on the face of the 
lease which the applicant thereafter executed. The Department held — 
_ that since the error in omitting certain of the lands described in the 
application. should. have been more apparent to the applicant than to 
anyone else, since the applicant must be deemed-to have known what 
land was included in her:application, and since she failed to appeal. 
from the manager’s decision sending her the lease forms for execution — 
or from his later action in executing the lease without the inclusion 
of certain of the lands applied for, the applicant was deemed to have 
abandoned her preferential right which she initiated by applying for 
the land and.to have eae) in the lease as it was issued. | 
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ae Tn. both of those ca cases ae party affected by the: erroneous s action fad 
on tiotide’ of that: action. ‘Here, Mis." ‘Dundas: ‘contends. that she never 
a _-Teceived her copy. ‘of the Tease. and there is ‘nothing 3 in ‘the record to! 
Indicate that she did ‘receive it. “Although. Mr. Brown. asserts that the | 
~~ records of the local land office show that the lease was mailed to’ her, cee 

.. the mere fact of mailing a copy of the lease to Mrs. Dundas would not,, 

in my opinion, put her on ‘notice that some of the land for which ‘she . 

_. had applied had been omitted from her lease. a a 
In the circumstances, there would. appear. to. be no aud: 1 bade for - 
A depriving Mrs. Dundas of her statutory preferential. right. to a lease 
on the lands for which she had. applied.’ ¢ ft. Jane E. Brenton et al, 

—., A-26759 (July 380, 1953). " Accordingly, it- was not error r to reject. Mr. 

_ Brown’s s application. Sa eee 
"Therefore, pursuant to the ‘authority delegated t to ine Solicitor by: 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised ; oie . 


Pe ie F. BR elle me decision of the Associate Director i is affirmed. 


» Epaox. TT. oe 


Dopey. Solicitor. me ae 


ae 


Oe age 2 ABBBAR, OF RP. ‘SHEA comPaNy 
oe 10k si ope | Decided November 90, 1955 


ae a ae Sade o- 


| "Contracts: ‘Additional Compensation-—Contracts: Syeciteations—Contracts ee 


- Damages: Unliquidated Damages 


When ‘in the performance: of a ‘contract: for the: conipletion of earthwork and - 

_. -*.. struetures to be paid for at unit prices, the units of. work were estimated; and 
. the specifications included a provision stating. that: the estimated. quantities = : 

ae . were approximations for comparing bids, and no: claim. should - be. made ie ie: 

ee, against the Government. for excess or. deficiency therein, ‘claims of the con- ae 

-~"“traetor for additional compensation based on large overruns in the estimated 

“quantities, which concededly did not result from changes in thé work'within. 

the meaning of the “changes” article’ in the standard form-of Government 

-..-) construction contract,. are claims. for: breach: of..an, implied condition: of : id 

ae _. reasonability | in the performance. of ‘the contract, and, .as such,. are claims: : 

*, for unliquidated damages which. the Board lacks jurisdiction to consider or 


allow. Even though the Government érroneously estimated oné of the units 


ee! work; the contract may tot be reformed on the ground of mutual mistake 
Of fact;: since there was. nO agreement ‘to. perform so. much work: for a ‘lump Pres 
os sum but. only. an. agreement, to. ‘perform an. a approximate. quantity of work: at t or 


“P80 much a unit of work. : 


"Contracts: ‘Protests 


Although’ the ‘Board has hela’: ‘that a  gombaneitig¢ offiter: ‘cannot ‘paves: the poe a 
- requirement:of timely protest if he-has considered a‘claim on thé merits, ‘the _ 
consideration of: the. merits. must. involve: a question: of, fact, : Or: at: deast; a 
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me “s November 30, 1955 ' 


| mixed 1 question of law and fact that is ‘disputed. “Sines | in the present case ‘the 


eontr acting officer merely held that the claims could not be allowed in view 


: of the. approximate quantities provision of the specifications, which was.an. 
expression of an opinion on a question of law, he was not barred from. nog 
. ing the claims enete for failure to make timely protest 7 


_ BOARD OF CONTRACT APPEALS. 


This is an Spieal by R. P. Shea Company, a California ees 
: from the findings of fact and decision of the contracting officer dated | 
March 15, 1955, under Contract No. I2r-19702, Specifications No. | 

—- DC-3587, Colorado. River Front. Work and Levee System eee 
~ Arizona- California-Nevada, Bureau of Reclamation. | i : 
- The contract was for the construction and completion of Satiwork as 
_ and structures, reservation levees, Lower Colorado River District, and 
~-wason U.S. Standard Form No. 28 (revised April 8, 1942). The work 
| site was pene the Sa bank of oe Cees River, n near a Taeune 


The contractor tae sdditional: J eompensation. by way er revision 3 
of unit prices on six claim items, based on overruns of the estimated. 
~ quantities. The overruns ranged from 26.8 percent. to 1504 percent 
_ and the contractor alleges that his contract costs were increased from — 
: $690, 784.80-to $87 7,944.24. The claims are asserted despite the inclu- 
: sion in the specifications of paragraph 4, which provided: Pee 


Quantities and unit prices. ‘The quantities noted. in the schedule are e approxi-. oe 


mations for comparing bids, and no claim shall be made against. the Government. | 


» for excess or deficiency therein, actual or relative. Payment at the prices agreed 


upon will be in full for the completed work and will cover. materials, supplies, . : 
. labor, tools, machinery, and all other expenditures incident to satisfactory 
compliance with the contract, unless otherwise Specifically provided. 


Before discussing the legal problems. involved i in'the various s items, : 
each claim, together with the contracting | officer’ S disposition thereof, 
_ will be described ric iii | | bees : 


| Chara Tru Lf: 


“The contention naaahiad that: its actual im a general eseiia dl 
were increased 12. 8 percent as a result of the.overruns in the schedule 
- quantities and. its claim of $93,956.41 for this item is. arrived at. by 

taking this percentage of $187,159.44, the difference between the con- 
- tractor’s alleged actual costs and.its bid price. The contracting 
officer held that the contractor’s unit prices for the work should have 

included a component for overhead, but that in any: event overhead 


: should be apportioned to particular: claims established, and was, ‘there- 


| fore, not allowable as a ‘separate ae cess this yep aon seems 
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Gera 


2, ve sound. and the contractor states i in. ‘its ‘brie! that it has 3 no > obje orion £0... % 
ane apportionment. of this item over.such other items as may be. allowed, sae 
Oe aged sip aoc oman with respect 4 to ress Tem. qi Is. 8 necessary. ee 


- Cuan Tress 9 AND 3. 


: ne two ee are Stated together as ‘virtually all of the Sania ote 
_# involved 4 in. each resulted: from construction of Levee Culvert, Drain 
- chine No. 8-B.. Claim Item 2, which isin the amount of $20, 97 8. Slis 


based. on. an’ overrun of..1 818. cubic yards of.structure excavation ae 
© "(Schedule Item 4), which, is 155 percent over. the schedule quantity, 
and Clairn Item 3, which’is inthe amount of $6,933.75, is based onan ~ i 
> Overrun, of 1,849 cubic yards of compacted backfill (Schedule, Ttem 8), ce 


ca 7 which is 1,000. percent over‘the schedule quantity... oe 
s+ In -this partienlar. phase. of the work coustruction difficulties eres i 2 


ce jericorintsied because of water conditions, and on May 15; 1952, allegedly tet 

at the contractor’s request, the authorized representative of the con- 

_. tracting ‘officer established new-excavation ‘pay lines and directed the. 
 Jover- excavation and: flattening of the slopes... The decision to. deepen _ 


- : “the excavation:was first made by the. contracting officer, but after this. : . 
a ~ shad. been. done the contractor. requested. that the slopes be flattened. > 
Phe: contractor proceeded. with the work: without: protest, and, accord: a Fe 


| - ing to the contracting. officer, progress. ‘payments: and. final. “voucher” _s 
es reflect payment at the bid price for excavation and backfill in accord- > 
ance with the limits established ‘in a ‘letter to the contractor dated’ Mays ori 

Pie AB 1952, which indicates that it had.agreed. to the establishment, of the. > 
new. excavation. pay lines, since this would mean added. excavation — _ 


-_ . 7 ‘payable at bid prices rather than the installation of ay well- “point, Sinan ee 
as 2 which. would have been‘at the contractor’s expense.” ih ee 
_ The contracting ‘officer denied these-items:.of: claim. on. the. eon 


os. = mote 


7. a of failure, to. make. timely.. protest, .as. provided. by. the.contract, but. 
= pointed out-that even had there been a timely. protest, the: changes _ on. 

would have been authorized by. paragraph 39. of the specifications = 

which provides for revision of excavation slopes and additional ex- 
Ss ~-cavation. to provide satisfactory foundations. at the contract. price. As ei 
_ to the’ portions of Claim Items 2 and’ 3 ‘which ‘involved’ overruns. “ine oe 
. ‘@ident to structures other than the’ culvert, the: contracting: officer’ rélied es 


- ‘upon the’ aoe of paragraph 4 4 of f the ‘specifications, peremb ee oo 


“Crane Tris 4 AND 5 


Cue “These:t two: lain sens are’ oad swith, Séhiedula? tems’ 7 anid: 8, Ce 
a a are,. respectively ii in. the amounts of $22,042.69-and $64, 024.17. In 


_ the first, riprap; quarrying and placing; there-was an overrun of 61,918 _ ae 


= cue yards in the schedule eu . 235,000 cubic ae or r 26 © pen . ae j 
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“cent. “The other, hauling riprap, saw an overrun of 7 oa 97 i hibi : 
yard miles in the schedule quantity of 1 07 0,000 cubic yards, or 66 per- 
“cent. Claim Ttern 4 was considered by. the contracting: officer to'be 
based | on the’ contention that the increased thickness of the “rock mat? 


in various areas which changed the method of placement contemplated - 


at the time of bidding resulted in the overrun and Claim Item 5 was © 
~ considered to be based on the contention that the increased quantities 
necessitated extra hauling costs. The contracting officer also. con-. 
sidered that the contractor had complained. that: the :Government’s — 
- “gelection of the quarry site, the interpretation. of the. specifications 
: regarding: suitability of quarry stone, and the refusal of the con- 

tractor’s request. that it be permitted to use a substitute ment were | 
es contributing to its increased costs.. : art 
The contracting officer pointed out that hits the spaltadiene in- 


ana f cred a “minimum” 5-foot blanket of ‘riprap no maximum was set. - 


_ The drawings also bore the notation in some instances of “riprap as 
directed.” Approximately 12,000 to 14,000 cubic yards of the overrun — 
of schedule quantities resulted from decisions’ to increase of the riprap © 
- blanket: thickness from the 5—foot: minimum to 10. feet in certain. areas: 
and to use additional riprap to obtain a:stable condition where water _ 
was encountered. Aso, approximately 48,000 to 50,000 cubic yards of 
_ the overrun was due to a decision to. place riprap between levee stations 
— 560+00 and 610+00, which had not, been originally contemplated. 


- The: contracting afiear S. position that this work was required: was i , 
: based on: the following provision of paragraph:48 of thespecifications . 


- avhich declared: that the riprap “shall be placed to the lines, grades _ 


and thicknesses shown on the drawings or otherwise established by the. | 


contracting officer,” as well as upon the. notation: on:the. drawings that — 
riprap was to be placed “as directed”, which, he held, made the con-. 
tract “a requirements type of contract.” He concluded. that the pro- 
visions in question. were sufficient justification for these overruns and 
that the Government had been within. its rea mm ordering the ‘place- = 
| ment of the extra quantities. | | | 
- The “Laguna: Dam Quarry”. was designated in: dis epecihenicnes as 
the source of riprap: but when the contractor found that it’ was en-— 
countering considerable waste in this operation it:requested that it: be 
permitted to use ‘the nearer “Pilot Knob Quarry.” . The Government 
agreed to permit this change but with the reservation that any savings 
resulting would be passed on to the Government. This Teservation 
was not acceptable to the contractor and it continued to use the. ‘desig: 
nated quarry. | : : 7 
The’ contracting officer: moi isd out thai the Gontvador hed nel a 
3 tested paymenye of the Schedule Ttems v and 8 at the bid: Dae or asked | 
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a ey for additional op aa until this cep ints on i telaage. of. contnact ey : 
~’ vafter all work had been. completed. He therefore. denied Claim Items 
oe ARS and. 5, on. the ground. of Jack of timely protest... As j in Claims 2 and fg a 
Be however, he asserted that even if protest. had been made the actions 
, a of the Government resulting i in increased quantities were e within the: : 
oo OmpTeES PrOvASiONS, of the contract. | ee ee 


Claim. tem 6 


ee “This Saint item, involving: Schedule Ttem 10 (echeemad. écishibd-toak a 
eae ‘youd surfacing), is’ divided: into two’ ‘parts, being in the amount. ore ee 
aa $8,256.42 for incréased screening ‘and. placing: costs due to overrun ins i. 
cat schedule quantities and in the amount of $14,462.09 for additional. | 

_ hauling costs. based on the difference between’ the contractor’s. cone 
_-.... templated average haul at the time bids were. submitted and the avers. 1.68 
es age haul for the road. surfacing as —. There. was an. overrun of ae ae 


os BT percent. - a tee 
ee <The esinbiating! 6 officér: cotieeded. that ie: sehadinte i celimiatis ehidl: ee 3. 
— “vas 16,000 cubic yards; was in error but contended: that the specifica- © 
“tions! and drawings: were clear with respect to the work: required. and os 
Me ee that the contractor could have correctly estimated the quantities from = 
_. - these. He held that the work as performed was precisely as: indicated. ae: 
oS .. by. the: drawings, the length: ‘and -width of ‘the road and thickriess Of ot 
. » -erushed-rock | ‘surfacing’ being unchanged» According to.the con- 
.. -tracting officer, the:contractor. erroneously computed. the. length of the 0s: 
ae toad to be: approximately: 10: 5 miles when its ‘was 3 shown by: the ae wot: 
nee dngs t to be: actually 14 miles. ee 
oo Ae his! ‘item: of: ‘claim was: denied: “by ‘the: opnbiaoking? ofliper on. sche Pe 
ae grounds that: paragraph 4 of the’ specifications: was: ‘applicable. and. 
~~: that the work performed ° was not. different. from the work: ag set. forth oe aes 
in the: specifications. ‘With. respect to this item of: claim, the..con- Steg 
. tracting: officer did not invoke, however, 1 the failure of Gas ‘contractor . ee 
a to protest. | ee 


in support: ond its: abpoall “the Gonthastor ‘has. filed « a:  bridé, dated . - a 


ect May 2, 1955, in which a general theory: of its. claims 3 is set forth; and Ms re 
- ‘¢omments on the particular: claims are made. ‘The general. theory § 1s 
a stated 4 in n two D prope tions a on ‘the first b page: of the een whielt ae ag: 
Ae at The conttactor * concedes ‘the Sake of the contraletithe: office to increase: or 2, | : 3 
eee ‘dectease! quantities’ to''vary. ‘thicknesses, to. change grades, and to otherwise Bias, SP 
ee exercise. the discretionary. powers given. him by this: contract. eis oe 


Ee nee yt The: contractor. holds; however; that this power: is. not: “without. limit “aud. ue oe 
“#8 that it AB, the. Pesponstbiltty, of the - contracting officer. to. use, it t judiciously SO, that. ee ee 





Bia 2 ye 
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‘the’ work: required of the. contractor ander ‘the éontract remains: ‘approximately ‘. - 
the same as. that on which the contractor bid and which he later contracted ‘with . 
the: government to ‘perform. eae ee ee a ee eugene? * 
In other words, the contractor: tales the position that: a esrb 7 
| interpretation of the approximate quantities provision of the specifica- | 
tions precludes the large. overruns: which were involved in the per-_ 
formance of the contract. It does not contend, however, as the con- 
tracting officer appears. ‘to have assumed in ‘passing on some of the 
claims, that changes were made in the work: within the meaning of 
article 3 of the contract, relating to changes. Indeed, the contractor 
expressly concedes with respect to. Claim Items 2 and 3 thatit-is not: 
its contention that “the Engineer demanded. work. of him i in this in- 
_ stance which was outside of the limits of the contract.” Similarly; 
_ with respect to Claim Items 4 and 5, although the contractor denies the | 
. theoretical assumption of the contracting officer that the ¢ contract was - 
a requirements type: of contract, it Slates is 0 hoc 0 Fee ee 
. “It is not ‘denied that the contracting officer. had: the right 1 to increase othe ‘thick? re 
ness of the rock mat. or to order riprap placed. at various locations as he might. ) 


direct within the job: . Increased:mat thickness, interpretation of specifications — | 
regarding suitability of stone, and refusal of contractor’s request to permit. the | 


.. use: Of. another. quarry. are. not. the basis. of this. claim but are given. as illustra- ie 


tions of how. the overrun on ‘this item increased the damage the contractor sus- af 
. tained by reason of. the overrun, 7 | pa a 
%, So, too, with respect 1 to Claim Item 6, although ihe goritracto® denies: | 
: that “there: was available i in the specifications. sufficient, information an 
from which the contractor himself could have calculated the quantities s7 
3 that, were required,’ hs explains that the basis of the contractor’ s claim. | 


on this item “is the. same..as-for. the others,” a and. observes. even. with ; : ; 
: respect.1 to. the poneetedy erroneous estimate of the Government, with eae 


| renee to. this item :. 


“The. facet: that. oe Gévernuient’s eatimate- was ‘erroneous: is. of. course. 
now obvious but it does not appear. to be:more erroneous than the Gov- 
-_ernmenit’s: ‘estimate one other items in this claim and is: less SO. than. some. 


- Consistently: with its, general theory,, the contractor also. challenges 
the contracting. officer’? 's conclusion: that: ‘it. was. required, to. protest: 
against performing work. that.v was greatly i in excess oF the. estimated 
quantities, ‘Thus, it. states: Bea et ale ee al 


Beer 


“The: contractor did. protest: and. mane a Gaim: within « Bi ieahaou bls: ‘ime: after - 
| the: work. was. completed and he then, for the first. time, knew: the: extent, of the. 
overruns, and. their cumulative, effect. A protest at. any time during the course. 
of. the. work: as’ “get. out. in paragraph 12 of the ‘Specifications does’ not, appear. to. 

) apply. to this situation: If during the course of -the job, ‘the contractor ‘protested. | 

the quantity ‘Of work: ‘upto that point; ‘wOuld'the contracting: officer: not reply: that 
oa had waived his right: by: doing the: work ?:, aa at he looks: ‘ahead! As: ‘he mot 
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Oe 


oo “ wedoed to, making a protest against wae he. may deduce to, be then the im 
oe. templations. or: intentions of. the Contracting Officer? | gate 4 ee ee: 


In effect, the contractor. contends that: the protest reqeiremeat dic a e a 


ee _ apply: in the performance ofa. contract i in which no.changes within. the = ‘ , : | 
meaning of article 3:of the contract: were involved, and the. claims for ee 


~ “additional | ‘compensation are. based. solely. on overruns, in: estimated — eS 


os quantities. hoe | 
In invoking this protest ee of the spetificgtions or renee to: 


ao all the items of claim except Item 6, the contracting officer also. ex-_ . 


io “pressed: the opinion that the. claims were barred by reason. of the oe 
ae approximate quantities provision of the specifications. Although. the aes 
a8 - Board held-in the appeal of Jack Willson, 62 I. D..225 (1955), that. eee eh 
contracting officer cannot invoke the requirement of timely protest, ifs) 
e he has. considered a-claim on.its merits, the consideration of, the merits a. 
~.. must involve a question of: fact, or at least a mixed question oflawand =~ 
ee fact. Since i in the present case, ‘the contracting officer merely expressed eh aa 
an opinion on a. question of law, he was not barred from denying the 
. — claims. merely: for failure to make timely protest, and. the. question oS 


ee _ whether Pe was reds in ‘the circumstances of the ‘presenti ee dae 
ee as presented. | ore 
The pariiculer question in this case abet: piviedt is: “required ab: i ae 


oe any particular time when the work required | to be performed by the 
~~. contractor is of-a continuing nature is an interesting one, but the « 
_.» Board does not deem it necessary to decide it, since it has reached the 
oo conclusion that the claims of the contractor are ¢ claims for ‘unliquidated 2 ae 


| damages. 


» The. contractor. donelés, with respect to: ‘all the claims, indludtiiy © an 


a S even Claim Item 6, which involves an admittedly erroneous estimate, 7 
that. they did not involve changes within the: meaning of article 3:of 
i; ~ the contract, since they: represented legitimate exercises of the’ con; 


a : -tracting olficai? S discretionary powers, Even if the contractor did not | 
- eoncede that. the erroneous estimate involved in Claim Item 6 was 
Re: immaterial, ‘the Board would be so-constrained to hold i in view. of the © 


_ - decisions of the Comptroller General i in B-114585, dated: June 19,1953. a . 5 
- hh that case, which also involved an erroneous. stints by the Govern: net 
oe ment of work tio be performed by the contractor under ‘spécifications. a 


- that included an approximate quantities provision, the: Comptroller - 
| ‘General held:that-the contract could not.be reformed.on the ground of. | 


wes mutual’ mistake’ ‘of ‘fact,’ sitice the mistake was unilateral; ‘and that ee 


| even if it were to be: assumed. that'a mutual mistake existed with respect, eer 7 


se to: a.collateral matter, namely the common belief of both parties | to the ae | 
contract; that, the.estimate.was:correct, the contract still. could. not. be eon 


o reformed, since e there was no: ovagreement. to perform so: much: work. for: a — 
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| lump sum. but only an agreement to perform an approximate quantity | 
of work at so much apound. Said the Comptroller General : | 


A contract may be reformed. only if, it fails to express the true intention. of ‘ties 


: 7 parties, and. this presupposes the existence of a mutual understanding and agree- 
= ae ment. other than thé one sought to be reformed. Reformation cannot be used as 


an excuse to make for the parties which they themselves never actually agreed to, 
even though they might have made such a contract but for their: mutual misun- . 


: derstanding | of existing facts or circumstances. 


The Board could not in any event reform the contrast, fae this’ isa 


" pheré: of jurisdiction which is reserved either: to the Comptroller 7 


“ General or the courts. 15 Comp. Gen. 240 (1935): The only other 
basis upon which the claims of the contractor could be allowed would 


| be that the insistence of the Government that the contractor perform, 7s 
at the unit prices stipulated in the contract, quantities of work far in — 
excess-of the estimated amounts itself constituted a breach of an 


implied condition of reasonability which: must be read into the con-" 


tract to.control its elasticity. It. is clear that if the Board allowed the. _ 


claims upon such a theory it would: be allowing the. contractor to 


.  yecover for'a breach of contract. In this connection, it is interesting to 


note the court’s statement in Peter Kiewit Sons’ Co., 109 Ct. Cl. 517 
(1947), which involved ‘a considerable underrun in estimated quan- 


tities of excavation. In analyzing the plaintiff’s claim the court 


stated it to be either for “an equitable adjustment pursuant to Article 3° 


or Article 4 of the contract *.* * or by reason of a mutual mistake 


of fact, or for damages for breach. o is contract by reason of a material 
~ variation in the work as represented in good faith by the Government. 
and relied upon by the plaintiffs.” . (Italics. supplied.) As the claim — 


in the present case would rest upon a breach of contract, the Board — 


must conclude that it is without jurisdiction to consider or allow it, — 


for the fundamental test of a claim for unliquidated damages i is ee 7 7 


it rests upon a breach of contract.. Wm. Cramp & Sons v. United 
States, 216 U.S. 494, 500 (1910) ; Continental Illinois National Bank & 
ei Trust BO: eu Ohieago w v. United States, 126 Ct. Cl. 631, 640 — 


-Concuusion - 


_ “Therefore, pursuant to the authority dalavateld to the Boa of ae : 
‘tract Appeals by the Secretary of the Interior (sec. 24, Order No: 2509," 


as amended; 19 F. R. 9428),-the decision of the contracting officer, 


| Sais March 15, 1955, Scenyine the claims of the. contractor, 1 is pes 


. "Tanoporn H. Haas, Chairman, 


_ Waar Sraciz, Member. | on : 
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Mr. Baroumon. 


cage “In rejecting consideration of this dppeal’b on the merits, the major ao 
ity has: concluded that the Board i is without authority to inquire into... 

_ the estimated quantities provision ofa Government contract where it. 

434s alleged that, overruns or.underruns of work are “unreasonably ex: : 


- cessive. Lam, unaware of any. authority, which h justifies, the establish- 7 


ment of. such:a rule. .” a | 
The theory is advanced that ander: stich: ‘Sizeuihstandes the Board: 


~~ 4s confronted with.a question.of-a mutual mistake of fact or a breach ~ 


 - of,an: implied..condition of. reasonability.’ ‘This is the same. theory. - 


-. which this. Department: relied upon in. its: submission: of J anuary 19, 


- 1949, to former Coniptroller. General. ‘Warren,. requesting. a more. like 
eral. ‘anterpretation: of the estimated. quanties ee of: a Gov- — 
ernment. contract.. 


The ruling of the “Remar ¢ Comptroller Gereal was. s, sought, ne ‘the a 


anes: of former Solicitor White ‘in: connection. ‘with. Bureau of 


ms Reclamation. Contracts Nos.. I2r-157 88: and. J2r-1587 8, dated. March: 9,, se : ae 
1946, and:April 8, 1946; respectively. _ Singularly, paragraph 4 of the - 


ee. ‘specifications ‘made: a part. of-each of said:contracts ‘contains. language zs ces 


| ai identical -with that set out in. paragraph 4 of. the ‘Specifications bee oom — 
. apart of the:contract here under-consideration. mane : oe 
- The departmental: letter to: the former. Coampttollor General anee: oe 


= . dake: to, was: accompanied : by ‘a. memorandum. from. the forrer: a - | = 
Solicitor. to. the Secretary. of the. Interior. dated. Ja anuiary 12, 1949, : eee 


od .. which. memorandum: contained. the. following statemenit : 


= Tn the light: of: the: Kiewit [Peter Kiewit ‘Sons’. Co: Ve “United: States, 409. oe ot . 
7 | OL. ‘517. (1947) 1 and. Chernus: [Morris 0, Chernus. yA United. States, 140: Ct. Cl. 264° 
x (1948) ] decisions, it. appears: that: the Court. of: Claims. might reg ard. the modi-' - 


ak. _ fication , of the instant contr acts. as: ‘having. been. made. under. a mutual. mistake ee Pia 


of fact, or that the demand of the Government on the contractor. to- ‘construct 


at: no increase in. ‘thie ‘rate’ of: compensation, drains in. quantities. far in “eXCESS 
of the:estimated umber ‘ ‘constituted | ‘a breach of: an: ‘iinplied condition’ of reason: 
ability. that is. written. into. every: agreement y where. terms, such as. those relating ' 


in 0 quantity, are. elastic. 


However, the fotmer Compuciler Garena declined - ae to 
the views of this. Department as expressed i in the former Solicitor’s ee 
memorandum ‘and:.in., his. decision . eee dated. Lewd 205: 1949, 
stated +. . aa ae 

Tt: is ‘clear from ‘a: ‘yeading® of the’ above quoted! language of the: eontracts!’ 


. ears aph4 of the specifications]:that at the: time: the. contracts. were entered : 
into. the contractor not only was on notice that the quantities stated were mere 


approximations but thatit would: not be entitled to any adjustment in the contract, ; | 


prices for any eXcess or deficiency therein. + %* The change orders. issued there- we 


after contain’: no: ‘language from: which ‘it might be. inferred. that the parties. to. : 
the contracts considered the quantities: stated intthe change orders toile other 
: than mere approximations: or that the Government would ‘bay any. additional | hae 
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amount i in the event. OE: a variation in the estimated quantities. “it seems. appar- 
eut, “ther efor e, that ‘the contractor is obligated to construct all the drains 
required at the unit prices ‘specified in the change or ders. regar aless. of the extent 
of the var “tation between the estimated and actual quantities required. _ [Italics 
supplied. Ee . | . 


This ruling of the former Cempiolier General was: ; subsequently 
recognized and referred to by the former Solicitor i in. F. Lytle a | 
pany and Green Construction Company, CA-99 (May 3, 1951). In 
this case, also, the wording of paragraph 4 of the Bpecificatians was 
identical with that of paragraph 4 of the specifications here involved. 

Another instance of construction of paragraph 4 appears in the 
‘décision of the former Comptroller General (B-114585), dated June 
— 19, 1953, cited by the majority in connection with the question of: 


: ‘reformation of a contract on grounds of mutual mistake of fact. 


Again the provision was the same as that, being presently considered. a 
~The former Comptroller General stated ji in part: : a 


| eS * In the present case, oth parties conenaetad: on. the basis that. the 

quantities’ stated’ ‘were approximations only: and that the figur es were stated for: 
bid. comparison: purposes only. . They further contracted. on the express ‘under- 
standing that no claim could be made :by the contractor for “excess or deficiency : 
therein, actual or relative.”. It is: difficult. to see how the, risks attending the. 

accuracy of the various estimates of duanttiies could have been: expressed any 
‘more clearly. ; ; 


It should be« emphasized that the provisions of the estimated diane: — 


ties clause i in the Kiewtt and Chernus decisions, PDT: contain this 
phrase: = pO ghee os | | 


sa oe eR and | ‘for ‘aeterininiig: the estimated | amount of the consid- 
_ eration of the contract. | 


This. language. does not appear i in. the present, specifbations's nor. in the 
“specifications considered. by. the former Comptrdller. General’ in ‘the : 
rulings above cited. baer - 
The majority does ce caeoeat inet ne holdings 4 in the Kiewit ana 
Chernus.cases,.supra, would: control if the case. were: to.be.considered: 
on the merits, but certainly weight would have to be given to that por- 
tion. of the Azewit decision which. discusses :the.-case of Sandor 8. 
Hirsch and Pernice Contracting Corporation: Vv. “United S tates, 104 
Ct. Cl. 45°(1945). In the Kiewit decision it’ was stated © i | 
In. cases such as Ranier g. Hin “sch and Pernice Contracting Cidoration v. 
United. States, 104. C..Cls. 45, and Jorris & Cumings Dredging Co., Inc., vy. United: 
States, 78 C. Cls. 511, cited by the Government, there was a large excess of units 


above the estimates in the actual performance. But. there: was noquestion of a: 
composite bid for two wholly different types of work where the prerequisite to — 


a- rational. pid would be. an. ‘approximately: accurate, estimate: ‘of: the: proportions Lo 


of, the.two:types of work.. Instead,. the: ‘¢ontractors' i those ‘eases: made dmprovi-: 
dent bids upon which are lost: money, even on the estimated amounts, and for es 


87188 
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aa that reason only. they ¢ desir ed not toi increase e their losses by performing additional. . 


_. units of work., They expected to.make.a profit on the estimated number of units, — 


. and. would have. made the same or ‘perhaps. a larger. profit, on a. larger number » eos 
of units if, their. bids had: not been too low to allow any profit at all. . They could, aE, 
not assert that: they. would not have made the contract a on the mice Ya. 


: ‘that the estimated amounts were approximately correct. 


; ~The most recent discussion of the. estimated. quantities Gai by ‘the | a 
Court of Claims - was in Thompson \ Ve. U nited 8 oe 124 F. * Supp. 645, » i 
648 (1954). “The court therein said: : 


“Any liability of the: Government was specifically excluded. by the y pro- 
visions of the contract. 2. ot | 


Overruns i in estimated quantities : as. ats as 5 thoes: involved 3 in he, oe 

appeal cannot be looked upon, with favor, but when they occur. under. ps 

a contract containing the estimated quantities clause before us, it fol- 
- lows that the contractor is bound to perform at the unit. price regard: arate 


less of. the extent. of variation. from the estimated.quantities. The 


= inequities, if any, ] lie i in the contract itself. and are not due to the action : . 
-. of the contracting officer an enforcing» its: plain provisions, Some. - 


: . Government agencies have. met. this: problem by: employing a: form of. 
contract: which restricts overruns or.underruns‘to a stated: percentage: = 
There’ i is no stich restrictive provision in the contract before ‘us. 
Accordingly, there appears to be no alternative but to consider thess i. 


: ~ claims on the merits. Upon such. consideration, I would affirm the ioe 


| decision « of the contracting officer on the grounds: that the work oe ate: 
‘ce formed ¥ was within the contract en oo aa 


“Troms C. Barcrxton, M ember. 


_TURISDICRION oF TRIBAL COURT AND COLORADO JUVENILE ite eas 


FOR DETERMINATION OF CUSTODY OF DEPENDENT AND we ae 


LECTED. INDIAN CHILD 


Indians: ‘Civil 5 niiidtotionindian Tribes: Tribal: Government : 
° AD: order issued by the Oglala Sioux’ Tribal’ Court: of: the Oglala Sioux’ ‘Tribe : 
at Pine. Ridge Reservation, pertaining to the. ‘custody of. a minor Indian: 
- child,. does: not prevail. over. a custody. order. of. the J uvenile’ Court. of. the. - 
.. City and County of Denver, Colorado; where me child was neglected within, 
. the ‘ielabecen nen limite of. the Juvenile « court. oD ae ; ss : 


: ‘M-36816 - ek —s ose _ ong os | a = | Dromibin 3 1965. 
| To THE Recronar. SourerroR, Denver. . | 


: Your. memorandum. of November. 16 eee our advice a oe 
La ton" as sto” > whether: the order issued ee ‘the: xa Sioux Tribal Court 
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; es of the oot Sioux Tribe at Pine Ridge Indian Reservation, pertain- 
ing to the custody of a minor Indian child supersedes and nullifies a 


custody order of the. J uvenile Court of the City and County of Denver, 
Colorado, > 

The important facts appear 1 to. be that Eva Hawkins (born. Séptem- 
ber 14, 1951) was found dependent and neglected i in Denver on April | 
7, 1954. An officer of the Denver Police Department filed a petition 
in the Juvenile Court declaring her a dependent and neglected child. - 
On May 1, 1954, the court. committed the child to the State Children’s 
Home, which subsequently. placed her in a foster home. The foster 


| 7 Haaren are desirous of adopting her. The Oglala Sioux Tribal Court 


on September 12, 1955, granted the child’s mater nal perencmouner cus- 
| tody and care af the child. 

-_ This office has studied the problem hich, you, rhave. sage cied and i 1s 
» 8 of the opinion that from the facts stated the Juvenile Court of the 
J City and County of Denver, Colorado, had jurisdiction to. place the. | 
child ina foster home and that such action would not be affected by 
the inconsistent order of the Oglala Sioux Tribal Court. It also 

| appears that the Juvenile Court will have full authority to act upon 
a petition by the foster parents who are desirous of adopting the girl. 


-. Under Colorado law. consent to the adoption can be given: by several 


persons, including the executive head of the institution given by the 
~ court the custody of the child, including the right to consent to the 
adoption, (Colorado Revised Statutes, 1953, 4-1-6). Consent by the 


parents is not required where the. parent has. abaridoned. the child. 2 - 
Neville v. Bracher, 31 P. 2d 911 (Colo., 1934). Your office might con- 


_ sider advising the maternal grandmother that she may. also file a peti-- 
tion to adopt the child so that the Juvenile Court may. determine who — 
among the several possible adoptive parents would best: care for the 
interests of the child. At. all events, there is no Federal.statute — 
‘which. would interfere with the jur isdiction of the Juvenile Court. — 

The above conclusion is based on the following: legal: considerations: 
“The Constitution and By-Laws of the Oglala Sioux Tribe of the Pine 
Ridge Reservation of South Dakota provides that the jurisdiction of 
the Oglala Sioux Tribe of Indians shall extend to the territory. within 
‘the original confines.of the Pine Ridge Indian. Reservation boundaries. 
and to other lands which were added to it by law. e 

- The Tribal Council is given authority “to provide for the Sopoiite 
‘ment of guardians for minors * * * by. ordnance. or. resolution. 
-subject to review by the Secretary of Interior.” Iti is also provided. 
‘that the judicial powers.of the:Oglala. Sioux. Tribe shall. be. vested in 
.a court.or courts: which the Tribal Council may. ordain or. establish s 
cand that the judicial. power shall extend to all cases involving mem- _ 

: bers: of the. Oglala Sioux Tr ae arising under the. constitution and — 
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_ ace ‘or, omiinancee of the. Tribe, ‘and 1 a other cases: in. hich all Sagan 
vee ~ parties. consent to ‘jurisdiction. It. therefore. appears | ‘that the juris-. oe iiaets 
“diction. of the. ‘Tribal Council in connection. ‘with. custody. of ‘persons. oe 
- would be limited by the Tribal Constitution and a Dy: “Laws to Sued a oe 


: . . resident on ‘the reservation. ae ee 
This. principle i is. further. ioe ‘by: the’ provisions | ae this Code. on ee kee 


is ; | : Federal Regulations which limit the jurisdiction. of Courts. of. Indian i: ae - a 
~ Offenses to offenses committed’ by an ‘Indian “within. the ‘réservation. 2 ae 


oe “or: reservations ‘for which: the court. is established”. (2. CFR 161. 2)... pe a 
- ‘Jt has long been recognized that the ‘jurisdiction. of Indian tribes : 
ceases at the border of the reservation. (is Op. at. Gen. 440, 1886 ;. ae 


: - parte Morgan, 20 Fed. 298, (1883).)__ | : 
~~ Tt therefore follows that the custody deates. of ae Tribal ‘Council 


ee was without. force and effect. because the. ‘child. ‘concerned was not. oe: a 


located within the jurisdiction of that court. | Even. if the tribal court: 


had had jurisdiction, it would be in no different. position from other: ee 


_ courts in the State of Colorado-whose determinations of custody would - 
7 have been. superseded by the J uvenile e Court of Denver oe in this. = 
case. |. 
“In Hudlion v. M attingley, 195 Pace] 113, it was decided i in 1 the Supima! — 
- Court of Colorado: (Jan. 10, 1921) “thine ‘the’ juvenile court’ at the: 
father’s residence has. jurisdiction over children who were temporarily 
absent in “another ' ‘Jurisdiction, since. “their residence | is that’ of the: : 


father’s: “When, therefore, ‘they were’ brought. into ‘this. city. for the: eo 


trial, they ‘were laweully and. rightfully. there and ‘before the court: 
t Their presence in’ Jefferson | ‘County’ was a mere incident of their- 


mother’s visit to her parents. The subject: matter of the proceeding: 


“was the. custody and control of the children, We think the court: had ; 
_ jurisdiction thereof:” © 2 
“In Peterson, v. Schawartemanins 1% 9 P. 9d 662, dséidea April 7; 4947. iy 
~ the Supreme Court of Colorado pointed | out that the juvenile court’ has. 
jurisdiction ‘over’ dependenit ‘children found’ within its jurisdiction. oe 
. “Where the proper: officer ‘files ‘a’ ‘petition in’ dépendency ‘i in the county. 

where ‘the:child is found’ and the conditions: alleged | as ‘constituting: 


, dependency also ‘exist’ ‘therein’ *"* * the: venue of a. dependency. action. ae | 


i is im’ ‘such’ county ‘despite’ technical legal’ residénce elsewhere.” ee coer : 


663.) “Exclusive jurisdiction over “dependency” Cases concerning» or ae . 
- children is given bys statute to the juvenile ‘courts in Colorado.” (Golo 


2 Rev. Stats., 1953, BIOL. ye Tn case custody: ‘of a ‘child 4 ‘is’ ‘determined ak 


a 7 differently i in’ ‘another court; for examplé' one 19 hearing a a divorce matter, a 


ae the juvenile court’s deoisten’ will ‘prevail. oa 
| “Tha 1s" oped @ that the: above decision \ will assist you in i png of Eo “4 


Oe 





- ae ‘Rava’ Ati 
Sa "Solicitor. 
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| December 45, (1955 


i: APPLICATION OF THE GENERAL LEASING ACT OF AUGUST. 9, 1955 | 
(68 STAT. 540), TO THE CROW INDIAN RESERVATION, MONTANA . 


- : “Bureau. of. Indian Affairs—Indian Tribes: Reservations—Indian_ Lands: _ 


oe Generally—Indian Lands: Leases and Permits: Generally 


“The act of August 9, 1955, (69 Stat. 540), applies. generally to the leasing of . 
bd restricted Indian lands wherever situated,. including reservations such as 
the Crow Reservation, where special easing statutes had theretofore been | . 

-- enacted, thus supplying additional. Teasing authority without ee or ~ 
7 _ Superseding the Deals statutes. o. a8 : | | 


“M-36318 Gee oe coy = i. | Dromemee 15, 1955 
- ‘To THE Ruorowan Soxromon, Denver Ruatow. 


This refers to your memorandum of Gotobsr. 18, 1955, nena. a 


a copy of memoranda from Superintendent L. CG. Lippert of October 5, — -_ 
1955, addressed to the Branch off Realty and Heads of all Departments _ 
of the. Crow Agency, Montana, and from Acting Field Solicitor — 


- ‘Bielefeld, of October 10, 1955, to the Regional Solicitor, Denver, 
— ‘Colorado, expressing the view that the leasing act of August 9,1955 
(69. Stat. 540), Boe not apply. to the leasing. of lands | on the Crow a fe 


- Indian Reservation. 


i The oto ee of October 10, 1985, holds: nee thie Crow a | 
(41 Stat. 751, 44 Stat..658, and 44 Stat. 1365) , continue to apply to the- 


oe Jeasing of Crow Indian lands and that the act of August 9, 1955, supra, — : a 


- ‘did not. modify the provisions of these acts. In this conclusion We 


concur. However, the opinion further expressed that if Congress had 


| “intended to make the leasing of Indian land uniform to all tribes, a 


- provision. expressly repealing all special acts would probably have been — : | 
~ included in the August 9, 1809; act. Wes are > unable t to See to this. 


| latter conclusion. | 
This interpretation Supiely ignores. ection. 6 of the: act which | 


Le reads, “Nothing contained in this Act shall be construed to repeal any 
: authority. to lease restricted Indian lands conferred. by or pursuant to. 2 
any other provision of law.” This section of the-act does not in any 7. 
way prevent, its provisions from: being applicable to the leasing of : any 


| restricted. | Indian lands, whether tribally or individually owned, by 
the Crow Indian owners with the approval of the Secretary of the — 


. Interior for public, religious, educational, recreational, residential, or 


business purposes under the terms and eotiditions therein prescribed. 
In other: words, the 1955 act, applies generally to all restricted Indian. 


- . lands wherever situated, including restricted lands on reservations such. : | 
as the Crow. where special leasing: statutes had theretofore been en- 


_ AteE ss The act. of 1955 thus baciaraits additional leasing eneety a 
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- without. displacing or res the special Crow statutes aod the “_ 
: authority conferred - by those special statutes may continue: to be noe te 


voked whenever such action is deemed. to be desirable: ‘: Io 
_ Section, 6 of the. 1955 act Is somewhat similar i In 1 its. s punport to the 


95 U.S. C. section 396), dealing with rights- -of-way over Indian lands. 


vaie ere aS ne - Devided’ December 1 19, 1955 


io Oils re Gas Leases: Cancellation ' 


This latter statute did not repeal t the several other statutes dealing’ with: — 
the granting of rights-of-way. | “An applicant 1 may file for.a right-of- . 
way. under, the. general authority « of the 1948 act or he may: file:under 


‘any of the other appropriate acts dealing with the: granting. of oe — 


ticular rights-of-way across Indian lands. | 7” 
I see no inhibition in the leasing laws to the leasing of Trdian’ ianda | 
-»on the Crow Reservation under the laws in force prior to the enactment. — 
- of thea act bof 1 1955, or r under t the 1955 act. ee : = ~ 
Si ‘Reuse AnaesnoNo, 
wo A Bes “Solicitor. 


NOEL. TEUSCHER 


~ Where a lessee has been given pr oper. noti¢e'a as. provided | in the Mineral! Leasing. - 


: oe the pertinent regulation, and the lease that his-lease will be canceled — 


: -. unless he files a bond or dispenses with the necessity. of filing,.a bond, by 


| ~ paying: the: next: year’s: rental. in. advance, and he fails to do either, his lease a 


ars may be canceled prior to, the. expiration of the, Tease ¥ ear. 


oe - and Gas ‘Leases: Rentals—Oil and Gas: Leases: ‘Tevinination:. Fee 
2 The provisiors of the act of. July: 29, “1954, atitomatically terminating : an 1 oll’ and vee. 


gas: lease for failure to pay the rental on or before the anniversary. date. of 
ke the lease apply to leases issued prior to. RA uly. 29, 1954, only after. the lessee 
- has filed a written notice of his. ; consent to have As Tease pound by this. 
provision. ae | 


Oil and Gas Leases: Cancellation, a ge he at Peo te a 
/ Where: an. oil: and gas. lease has. ‘ea properly eanieled, a. Nessa. oat avail ru 
himself of the later issuance of regulations making. the’ automatic termination 
provision of the act of aay 29, 1954, applicable to" Teases issued prior to a Taly 

29, er on 7 ay 


“Oil and Gas Leases: Generally. er a ee 
"Where an oil and gas lease is issued for. land part of which is saireeay included ) 


= in an outstanding lease, the lessee. is not: entitled’ to ‘a. cancellation of his aes 


“lease, and the issuance. of a. new r lease > bearing : a “current, date’ covering. -only = 
the land available for r'leasings ee erat aan ee eee 
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APPEAL FROM THE. BUREAU OF LAND MANAGEMENT : 


s Noel Teuscher has appealed to the Secretary of the interior from, we 
_ decision dated March, 8, 1955, of the Associate Director of the Bureau 
of Land Management, which. denied: his request for reinstatement. of 
-his noncompetitive oil and gas lease (Colorado 02449) and affirmed 
the action of the manager of the Denver land office canceling the lease. 

Teuscher held oil and gas lease Colorado 02449, which was issued - 
effective as of January 1, 1952 , by assignment from D. Miller approved 


as of December 1, 1952. On or about September 1, 1954, the manager 


mailed Teuscher a notice informing him that the lessee must either 
_ pay the rental or file a $1,000 bond On October 8, 1954, the toanager 
mailed Teuscher, by registered mail, a default notice which stated : 


‘Filing of .a $1,000 bond, or the payment of. rental, in. accordance with prior. 
notice furnished, a copy of which is shown here, was due without. notice from this 


| Office. There is now default in this respect. Tf such: default continues for thirty 


‘days from n receipt of this notice, ioue lease will be cancelled without eustaee notice | 
to you” ; = os ae ms -_ 
| This: notice ¥ was ceed: by Tauscher on Oitober 1 16, 1954, Upon i 
the failure of the lessee to-either pay the rental or file a bond, within 


the 30-day period, the manager, without, further notice to Teuscher, - 


canceled his lease on November 22, 1954. 
‘Sometime before December 18, 1954, ‘Teuscher aibmitted. a ‘ches in 


‘full payment of the rental. By letter dated December 13, 1954, the — 
manager returned this check with the statement that it could not be 
accepted and: that the carne was closed on the land office records on 


N ovember 22, 1954. 7 a 
On December 99, 1954, Teuschet filed ¢ an application, Slices 09896, | 

- covering the same land as Colorado 02449. | In a letter dated December 
23, 1954, the manager informed Teuscher that he considered the 
decision canceling lease Colorado 02449: proper ; that Teuscher’ Ss new 
application would be ‘processed in due course; and that. part of the 
-land covered by it had been: filed « on pose to Tees pe, of his new 
application. 

On December. 29, 1954, Teusclier sent. a talegmern to’ the i manager 
asking for the einstatement: of lease Colorado 02449: on several 
grounds. This telegram was treated as an appeal to the Director. 
From the Associate Director’s decision refusing to reinstate the lease 
and affirming: the eae s action, ‘Teuscher has aul taken this 
appeal. ; 

Teuscher Buenas that his ease sioulin not have been sacs prior 
to the end of the third-year, December 31, 1954. In a recent case, the 


2s ie Seo held 1 in identical circumstances that where a lessee fails a 


2 Seetion 2 (ay of the léage. aoe y : mete a eo ee 
4 Section 7 of the lease; 80 U.'S. C., 1952 eds ‘Supp. TI see. 188; 43 ‘CFR 192. 161. 
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7 ‘ tof file a bond or. pay the centel in. advance, it. is proper. to ‘caticel thie : a 
. Jease prior to its snniversery date. Zion Ou Company. et a. 62 I. Ds 


369 (1955). | ores 
~Teuscher allée estitenda. that tis leases was solonintieslly preserved’ ee 


a : until: the end of the lease: yearby: section 1 (7) of the act of July 29, a 


| ct 1954, which amended the Mineral Leasing Act by adding the —s 28 a ae 
2 Ret cee to the second paragraph. of section 31: oe 2 es 


=) Notwithstanding the provisions of this section, however, upon failure ort a lessee 2 . | 
to pay: -rental on. or before the anniversary date of the lease, for any - ease’ JON ge 


which” there is no well capable of producing oil.or gas in paying quantities, the se 


sa lease. shall automatically terminate by operation of law: Provided however, That i 


2 when | the. time for payment falls upon anyday. in which the proper office. for © we : 
coe payment is not open, payment may. be received the next official working day. and a 


a sone be considered as timely made... (30 U.S. C., 1952 ed., Supp. IL sec. 188.) 7 
“This amendment, was not applicable to leases issued. prior to J uly a 


. 29, 1954, until Circular 1894 was issued on December 71954 (19 FR. 
0A 9 ONB) and then only if the lessee filed written notice of his consent.to = 
oe subjecting his lease to its provisions.? Since the steps which. resulted i Git 
.. the cancellation of Teuscher’s lease were properly completed prior to. 
the issuance of Circular-1894-and prior to the filing of the. requisite eg 
consent, the later amendment of the pertinent regulation cannot ‘offert aa 


ss ‘the: validity. of actions taken prior thereto... ney Ca ee 
_. Finally, Teuscher argues that the fact that: some of the: Td. origi- 65 


= nally. included in his. lease was removed from. it by.a partial cancella-. — ES. 
= tion, dated May. 97, 1952, on- the: grounds that this land was. included. ar ae 

| within a prior preference right. lease entitles him toa new lease for 

-. the lands actually subject to lease. This contention is without merit, 
first, because this action was.completed well before Teuscher. acquired ee. 
any. interest in the lease, secondly, because: the lessee at thetimeofcan- 
a “eellation’ did not appeal from. the partial cancellation, and, thirdly, == 
-. . because there is no reason that the. partial. cancellation of.a. lease should. 


- seh mM: the edating of the lease a as to the lands for, which. it remains Ss . , 
“Te has appears Shiat. Tencohse’s ‘lee was aa tio cavénlintion © bai oe 


o at. the time it was canceled and that: it.was properly canceled i Ipaee oo 
cordance with the lease terms and regulations 3 in stfect at the t time 6.08 Ne ae 


. . ano See eae 
.Pherefore,. pursuant. to the. authority. ddleontea to ee Solicitor ‘by oe ea 


- the Secretary of the Interior (sec. 23, Order No,.2509,-as revised;.17 _ es | : 


is _F. R. 6794), the decision of the ‘Assotiate Director of the Bureau. oF a. | 


— Land 1 Management i is affirmed. .. 2 on 
ee Dae eee es ee ote ao) ‘Rev Anesrmox, 
Mee Solicitor. 


343. CFR. 192. 161 (a). ‘This regulation was amended by Circular:1904, March. 17, 1955 Tate se x: 


see (20. By: Re eATTB)s and 1 the: ‘pertinent provision is now found in: 43: CFR 192: 161. (b).. 
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‘CAPITAL. LIVESTOCK COMPANY . 
JAMES BOMPART . 


ee ae "Deviled December 27, 1985 


/ Public Sales: Awaits of. Lands 


- Where neither of two persons who wabmited: written bids for land Gffered at 
public sale has a preference right to purchase several of the. offered. tracts, 
_ and where the conflicting bids are identical in. amount, an award of the — 
tracts to the person whose bid was ar at received - is zequin ed ey depar tmental os 
| regulation. | = 


“APPEAL FROM THE BUREAU OF. LAND MANAGEMENT 


The Capital Livestock Company, a partnership, has appealed to o 
the Secretary of the Interior from a decision of May 10, 1955, for the © 
Director of the Bureau of Land Management, affterivier an. award by 
the manager of the Billings land office of several isolated tracts of’ 


land i in Montana offered at public sale in accordance with section — 


2455 of the Revised Statutes, as amended (43 U. S. C., 1952 ed., sec. — 
1171). Mr. James Bompart filed a reply to the appeal by the Capital a 
Livestock Company. 7 
The tracts involved in this a are lots 10, 11, 12, and 15, sec. 4, | 
and lot 1, sec. 5, T. 9 N., R. 3 W., M. P.M, situated 3 in Jefferson and 
Lewis and Clark Counties, These tracts 7 small, fractional subdivi- 
sions, ranging from 0.02 of an acre to 8.95 acres and their combined — 
acreage does not total quite 12 acres. Patented me claims adj oin 


7 the tracts. 


Pursuant to Mr. Bompart’s aponowian for the als - these ees 


other tracts, it was found that the tracts were not required for public. : 


_ purposes and they were classified as suitable for public sale at not 
~ Jess than $4 an acre. The.sale was held on January 26, 1954, and — 

before that date the appellant and Mr. Bompart each submitted writ- 
ten bids for the tracts at $4 an acre. Within the required time after 
the sale, the-appellant, as owner of land adjoining lot 12, containing 
0.02 of an acre, established its preference right to purchase that tract. 
One of the members of the appellant company owns a part interest in 
lands adjoining lots 10 and 15, sec. 4, and lot 1, sec. 5, and Mr. Bom- 


a part also owns a fractional interest’ in some of tlie same land. How — 


ever, as neither the appellant nor Mr. Bompart owns the whole title 


_ . to lands. contiguous to lots 10, 11, and. 15, sec. 4, and lot 1, sec. By as | 
is required for the assertion of a preference right; neither is a prefer- — 


ence right claimant for these tracts (43 CFR 250.11. (b) (1) (i)). —~s 
| A departmental regulation (48 CFR 250.11 (a)) provides 3 in part: | 


oo * OF Tn the event the bids of two or more persons sent by mail 
are the same in amount and are the highest offered, the first received, 
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‘as. shown 1 By: the hour. and date noted on the envelope, win. be accepted 
by: the manager. Mae eS oe 


vas “The record indicates that: Mr. Pompey bid s was a cccived at 12: Se 7 


_ p.m., on January 18, 1954, and that the appellant’s bid was received at 
1p..m., on January 1. 1954. As Mr. Bompart’s bid was received be- 


fore that of the appellant, and there were no preference right bids for 


lots.10, 11, and 15, sec.. 4, and lot 1; sec. 5, these four lots were awarded 


‘to Mr. Bompart. The record indicates that before the award was 


: ‘made, an opportunity was given to Mr. Bompart and the appellant to. 
-agree- about division of the tracts, but. no agreement could be 


- reached:1. 


~ It appears that the appallant is now leasing the four tracts awarded | 
-.. to Mr. Bompart, and on appeal it-is asserted that the appellant or one. 
of the: three partners in.the: appellant's company has leased this land 


| | from the United States for over 10 years. | However, the holder of a . - 


grazing lease on public. Jand has no. preference right, by reason of the 


Tease, to purchase such land when. it is offered at public sale. H enry Bots 


 —?p ete, A-26787 - (October. 99. 1958). The record indicates that the 


ae grazing value of. the trate. in dispute 1s. approximately. 4 AUM’s : ; Lee f 


- (enough to support. one cow or horse 4 months a year) , Or even.as low 


as 2 AUM’s, and that the tracts are. worthless for grazing unless used : A 


as a part. of the. surrounding: lands... Both the. appellant and Mr. | 


— -Bompart own. land in. the vicinity of these tr acts, and both assertedly | : | 
want the public land for use in connection with. livestock. operations. ee 2 


On appeal, it is also asserted that the appellant has control, main-. _ = 
| tained at great expense, of much of the land south of the. four tracts. 3 
- which were awarded to Mr. Bompart; that. the manager’s. awardisa 


— hardship on. the appellant. because the four tracts are. within much oe 


i. larger areas fenced by the appellant ; that the tracts of public] land are. — 


~~ too small tobe. fenced ; and that awarding t them. to Mr. Bompart wil = | 


result in his cattle, running promiscuously i in trespass on the lands Sof wee 


- the appellant. - 

None of. these re provide a ‘basis for ee then manager’ S 
award.as between nonpreference right. claimants to the land because 
the regulations make no provision for the consideration of such fac- 
tors... Moreover, even if they could properly be considered, the record. | 
contains very little data relating. to the many factors that would re- 

quire consideration if the tracts were to be awarded on some basis 


other than in. conformity | with the above-quoted ‘regulation. ‘The a 
see tracts: are. small and of very little value. The ownership of the ad-— 


joining land is complex. . For. ‘example, Mr, Bompart, apparently 
: owns. an eighth interest 4 in the surface rights only. of a mining claim 


a : 1 The. Department favors, ‘apportionment of lands. by... amicable amen in situations _ 
_. of this kina be: The Sean Co. _V. . Banshaly 59 I. Dz 262, 274 Soe a: | ze 


ajay OP RE Done cp) RY WAN ABSDADM SS Pe ole Pt ATR 
a es December 28, 1955 | ‘ a 
ine ig. 10 ‘and: 15 and one of the members of ie. appellant. | 
company apparently owns a half interest in the mineral rights, i in the | 
‘same claim in addition. to an interest in another claim ‘which adjoins. 
the same tracts. Similarly,, one. of the members of the appellant « com- 
‘pany appears to own mineral rights 1 in two mining claims which partly 
adjoin lot 1 and Mr. Bompart is said to own a fractional interest in 
the surface rights of the same claims... Persons owning the remaining 
‘fractional interest in some of the adjoining claims are not shown. 
“Without a great deal of additional information and consideration of 
_ the conflicting interests of the appellant and Mr. Bompart and perhaps 
-of persons who are not parties to this proceeding, it would be impos- 
sible to determine what would be an equitable division of these tracts 
as between the appellant and Mr. Bompart. In view of the very low 
| ‘monetary value of all the tracts, the Department would hardly be — 
justified in spending the time and money required to, develop the . _ 
necessary information to resolve what appears: to be no more than a | 
“private dispute. | | 
This discussion is wii academic, howeves) because the oa of 


-the tracts involved in this case is controlled by the departmental regu- 


lation, quoted earlier. This regulation. requires that lots 10, qT, Se : : 
15, sec. 4, and lot 1, sec. 5, be awarded to Mr. Bompart. 


‘Therefore, pursuant. to the authority delegated to the Solicitor by _. 


the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
OF. RB. 6794), the decision for the Director of the Bureau of Land | 

| ee 1s affirmed. | 
7 : EpMUND T. ei ae, 

| Deputy Solicitor. 


co _ B. E, VAN ARSDALE 
A-27188 Devided December 28, 1965 


Oil and Gas Leases: Cancellation —Mineral nen Act for Acquired Lands: 
Lands Subject to 7 ! 


- An acquired lands oil and gas lease is properly canceled as to a tract of land 
covered thereby which was not available for leasing when the application 


therefor. was filed because the tract, was included in a prior lease and the 


relinquishment. and: cancellation of the prior lease had. not been noted on 
_ the i Neat lands plat records when the ae application v was filed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


B. E. Van ‘Arsdale: has appealed tothe Secretary of: the’ Interior 
from : Q. L decision of f September § 22, 1954, yee the Minerals Oficer. for . 


oe AT6 ‘DECISIONS OF. ‘TEER: DEPARTMENT OF THE INTERIOR ice § D. me ae 


aa the Director, pace of Land Management, holding: Mr. Van Arsdale? Ss . ne 


acquired. lands’ ‘oil. and gas lease for ‘cancellation: as ‘to ‘one. 40-acre = 


oe "tract included therein. | “The appellant's lease, covering’ 2,563.48 acres beet 


Se Of: land. j in ‘Valley County, Montana, was ‘issued as of. September a oe 
ee 1954, pursuant to an. application filed: on October 99. 1951 (30: U.S. Cc. —.. 
whe 1 L952! ed., sec. 851. et seg.) . ‘The lease included the NWUNWH 8 sec. 8, Ne 
oo aLN., R. 38E,M.P.M | es 
_ The. déeision’ of ‘September 23, 1954, ‘asibalea ‘the ees as i the ear 


: NWYNWy, séc. 8 on the. ground that this tract was included in. an fe ie 


[cor outstanding lease’ atthe time ‘the appellant’s application | was. filed. pee es 
It appears that acquired lands lease BLM—A 011661, issued. J uly. Thy. x, 
1946, to’ Rush Greenslade, is the lease which peered: the issuance Of a 
Le the ‘appellant’s lease. on the above- described tract Departmental — 

records show. that on July 7, 1949, Mr. Greenslade: filed a relinquish-- 


2 . ment of this’ lease. .In a decison of August. ie 1950, the Assistant 
“Director of the Bureau canceled. the. lease in its ‘entirety, effective _ 


July (é 1949. Apparently through ‘oversight, the cancellation of the - eet 
_ lease was not noted on the official acquired lands plat. records 3 in the - 


S Washington office (which records correspond. to the tract books for. 


- . public lands) until September 15, 1954, more than five years after the a x - 
e effective ‘date of the relinquishment. ee ae Se a 
-. The departmental regulation governing the availability’ of ‘de Sas? 


= for: further lease offers after a lease has been canceled or relinquished ae | | 
oo which. was in effect: when Mr. Van Arsdale’s application: was filed = 


: iy ‘provided i in pertinent part that: 


Where: a noncompetitive lease is canceled ‘or relinjuished eh the lands | in- vs 


“volved : are not. on the known geologic structure of a producing oil or gas: ‘field or 6 : de | . 


* are not withdrawn from further leasing,.immediately upon the notation of the co 
ae cancellation. or. relinquishment on the tract book of the land office or on. the. (rach 25: 
- book of the Bureau’ of Land Management, if. there is no land office in the ‘State, 


“the lands shall be open to further oil and gas. lease Oliers,. %) 4 <* CFR, — ee 


©. 1953. Supp., 192.43; italics added.) 


The appellant asserts that the records of the land office: ‘were more oe 
accurate than the records in the Washington office. with respect to the — 
status of the tract of land involved in this appeal. The fileof BLM—A — 


011661 contains a. memorandum of September 2,.1954,.t0 the Director 

_ from the manager which states that the serial: page and: case fileofthis  =— 
Tease ‘in the. land. office indicate correctly ‘the dates on which ‘Mr. 
- Greenslade’s -relinquishment. was filed’ and on. which the. ‘decision - re 
canceling the lease was rendered. As the appellant does not mention 


= : - the. official: acquired lands plat. records; 1t:1s presumably. the: serial page ; a 


oes 1 Lease: BLIM-A’ 011661 ‘was issued. by- ‘the: Secretary, of. Agriculture as oil ind gas: ‘pro- = 
Se tective lease. OG-246 and covered 1,560 acres of land including the tract. here involved. —— 

i The: ‘administration - of ‘the mineral ' deposits in: the! léased Iands was: transferred’ effective ee 
a July. 16, 1946, to the Secretary of the Interior pursuant to section 402 of Heorgeniaetcn oe 6 OS, tae 
ae Plan No. 8 of 1946. | An bear 
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A he. case ale in ‘the land office which he is referring to in he as- 
sertion. relating to the records i in the land office. However, it is the | 
~ notation of the cancellation or relinquishment of a prior lease on. the | 
official tract books or plat records, and not what the serial page or case 
file of a lease: may: show, which determines whether land included in a 
relinquished lease ‘is available for further lease offers. George B. 
 Friden, A-26402 (October. 8, 1952) ; Barney Cockburn, A-26303 (Oc- 
tober 10, 1951) ; ; David C. ‘Colony, A-26175 (April 26, 1951); see 
Kenneth A. Araas, A-26672. (April 98, 1953) ; Martin Judge, 49 L. D. 
171 (1922). ‘Since the appellant’s application was filed in the Wash- — 
ington office. as required by the. applicable. regulation then in ‘effect 
(48 CFR, 1949 ed., 200.5. (b)) and leases on the land could be issued 


only by the Washington office, it is reasonable to conclude that the 


notation on the official acquired lands plat records in the Washington : 


: office of the relinquishment or cancellation of. Mr. Greenslade’ S lease — oe 


| was required by the above- quoted regulation before any of the land | 
7 covered by. that lease became available for further lease offers. Al- 
| though it is possible that the Billings office may have maintained. 


_. acquired lands. plat records when the appellant’s application was 


~ filed,? there i is no suggestion on ‘this appeal that there were any such 
7 records 3 in Billings at that time. ‘Thus, the question whether land: was _ 
available for leasing i in accordance with the above- quoted portion of 


48 CFR 192.43 is properly determined in this case by what was shown ty 


‘on the acquired lands plat: records of the Washington office, not by | 


what the’ serial page and case file in the land office showed. Since 


the relinquishment and cancellation of Mr. Gréenslade’s lease. ‘were — 


-- not noted on the acquired. lands plat records in the Washington office | » - 
_ ‘until September 15, 1954, the appellant’s application for the 40- “acre. 
tract here involved 1 was s filed when the] land was not available for eee 


Teasing. 0) 
The. Deparimicut has néld. that an oil: and gas Tease will canceled ; 
or voided where land or the mineral deposit included therein is not 
available for leasing when the lease was issued. Z. V. H agood, a 
— 26226 - (October 5, 1951) $70 Falke, A-25871:, ‘(August 16, 1950) ; 
. Davidson Hill, A-25673 (J uly 22, 1949).. These cases are distinguish- 
_ able from the instant case ‘becmuse they involved situations where a 


“ - lease was issued on land in which the. Government. had. no..leasable 


interest, whereas, i in the instant case, the land was unavailable for 


a leasing only. because . a necessary administrative action, that. ds, the 


ia | 2 Pursuant: to section: 2. 31 (b) of. tedielegation of. authority. order. No. 46 of August 20, | 
“1951 (16. F. R, 8617), the managers of land offices in Region III were ‘authorized to act, 


* after: August. 25, 1951, ‘on. matters: relating to: acquired. lands.oil and gas.leases:(with certain 


exceptions mot. here - relevant),, after, the. issuance:of such leases. by..the; .Washington. office. =~ 


mae According to. informa] : information. from the. Bureau, , ‘the. managers _were:: -instructed” to. 7 


Set up, in the land offices, a: plat system for. aquired 1 lands which corresponded to the tract . 
7 nek: system for mpuiie lands. 
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oe ear 


bison of the tract books, had. a en taken. | Nevertheless, because oo 


a poke the. portance of, making lands available at, the § same tame to an Se. 


. od - heals of ne office: which j issues. é the. Teabea” | a a situation shee ee | 
here, priority of filing an. application determines. who is entitled toa 


oe lease, a uniform rule. as. to ,when land becomes available for Teasing — _ 
~ -naust be strictly , enforced to insure.to all who. wish to apply an equal 


: a, chance. to. do 80. Tt is ‘entirely posible that. persons other. ‘than: the | a 7 
a Des appellant. ‘were. ‘interested i Jn. app! lying. for: the tract in: question, but. oe 


eo refrained from doing so prior to the notation‘on the Washington « office ~ 
ae) : records of the relinquishment. of the Greenslade Tease. . ee Pe 


a Itis unfortunate that the failure to note on the ore ‘eso bh : 
. ‘relinquishmient: and. cancellation. of the: Greenslade. Tease, within. a 
reasonable: time after ‘that. Tease. was canceled | was an ‘inadvertent ‘ad- 


ministrative ¢ error over which the appellant | had; no. control. Nonethe- as | 
. less, the. appellant 3 is not. entitled to a lease « on land ‘which the ‘plat. a 


i: records _ showed, was ‘not. ‘available for’ leasing to. anyone’ “else; and | 
| which, by. departmental regulation, decisions, and administrative 


‘practice was, not subject, to; leasing. “As the 40° acres. here involved % 


were not available for easing - when the ‘appellant’s application. was 

- filed,. the issuance of. the. lease on that tract. violated a departmental | 
regulation, and the. cancellation. of the lease as to that land: was correct. 
of. McKay v. Wahlenmaier, 996 F.2d 35 (App. D. -C., 1955), 


parecer 


Therefore, pursuant. to the: authority. delegated. to the Solicitor’ Ne oF 


os ; the Secretary . of the. Interior (sec, 23, Order. No. 2509, as revised ; : 
2 Ie FE. RY 67 94), 1 the decision’ of the Minerals Officer for the e Director, 
Bureau of Land Management, i is affirmed, . he ae crete oe 


3 : oe ; ten : : 
CPU Um ics bet SR LE ee 


ae - Epox T. ri RITZ: 
oe eae « Deppatys Solicitor. 


oe pee 





Where an: Eee ‘and: gas. flee. istisstied: etore: final. action, hast bees: taken: ¢ on" wee a 


"prior: offer’ to" to tae the'lands, hero must’ ‘be a biciars hati the: Biting: offeror : os 
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Oil and Gas Leases: ‘Applications - se 


. The mandatory requirement. that an application for. an ‘oll ead gas lease « on 

ae acquired lands of the United States must contain a. statement of the appli- 
 eant’s” interests in oil and gas leases or. applications: therefor: on acquired 
lands in the same State was not violated by one: who, shaving: no. interests: in 
 oil-or gas: leases. or lease: applications on acquired Jands: in-.a. ‘State: at. the 
., time. he filed’ simultaneous applications, failed to. indicate on. each applica-— | 

- tion that other applications | for similar leases were e being ae at the same 

time. Se e 


Rules of Practice: + Appeals: Service on oe Party | 


AS the rules: of practice: of the Department , require an aqeliank: euhees the 
= decision of the. Director of the Bureau. of Land. ‘Management indicates. that - 
‘ another party has an. interest in the proceeding adverse to the. appellant, to. 
- file a certificate showing that a copy of the notice of appeal has been ‘served. 
on such adverse party, the: Director’ s ‘decision ‘should. identify ‘the adverse 
: ‘par ty in or der that the pppelany may meet. this a Tequirement. 7 


APPEAL FROM THE BUREAU OF, LAND ‘MANAGEMENT 


“Madison Oils, Inic., has appealed to the. Secretary ge the Triterior . 
| ‘froin a decision by ae Director of the Bureau of Land Management: 
dated December 31, 1954, which held for cancellation two oil and ; gas, 
leases, BLM-A’ 099297 na 029298, issued to. ‘Henrietta N. ‘Tucker | as: 
OF September 1, 1953, and thereafter assigned. to it, under the pros. 

visions of the Minéral Leasing Act for Acquired ‘Lands (30 U.S.C, 

(1952 ed., secs. 351-359). The reason given for the action taken by. 
the Director was that the leases: were issued erroneously, because at; 
the time.of their issuance there were prior applications for leases « on: 
- the same lands which applications had not been considered. The’ Prion = 

applications were not identified in the decision. Te ae = 
In ‘its appeal, Madison Oils, Ine., ‘states: that oil and gas. ‘Tenses: | 

“BLM-A> 027046 and 027049 covering, among. other. lands, those: in, 
the Tucker leases were issued to T. F. ‘Hodge as of November 1, 1954. 
‘ The. appellant. contends that’ Mr- ‘Hodge, although his applications _ 

were filed prior ‘to the Tucker applications, was not the first: qualified 


| applicant for leases on those lands. It contends that its predecessor a, 
in interest, Mrs. Tucker; was ‘the first qualified applicant: and that itis, 


_the Hodge leases rather than its leases which should be canceled. The. 


- appellant: states that the Hodge applications. did not. meet. the 1 require-. ee 


ments of 48 CFR 200.5 and. that therefore ‘those: applications did not: 
| entitle Mr. Hodge to priority over Mrs. Tucker. . It contends, further, a 
that: ‘the ‘Hodge ‘applications on ‘which. leases BLM-A_ 027046 and, ~ 

027049 are based © were but two of twelve applications ‘filed. by Mr. 
Hodge on the same date ahd. that Mr. Hodge’ ‘was not qualified to hold. | 
the Teases here j in n question | because, when he’ filed those. app}itations, | 
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; “he. held idee jece applications more e than the maximum n acreage e then : : tte 


a authorized by law. 


Mr. ‘Hodge. has sibmittéd'a a brief; in 1 dbposttiod’ to the position oe r : ae0 . 


| “to the lessee, upon: a, finding that. the: prior offeror is: qualified. and en- 


, : | titled to-receive a. lease on the land. The. decision. appealed from. does | - % | | 
~-not.indicate that. any prior. offeror. had been. found. to be. qualified and. 
‘unless such. a finding had. been. made it was improper : for the Director ; 


~ to-hold the appellant’s leases for cancellation. | 


It, should be noted, too, that while the decision fadieates that thare 
are. other. parties | ‘who have an. interest: in: the proceeding. adverse. to + 
i fhe: appellant,. the decision. does not name those parties. The. rules. ae 
Paeat &) 3 practice of the Department. governing: the taking. of appeals to the. :- 

= ‘Beerstary: of the. Interior from decisions. of the Director eaves the” eon 


ee by. the. appellant. and. in support, of his leases. He states that the = 
ae Tucker’ applications are: defective i in the same. respect. as: his i in-their. 5 
. failure to’‘meet the requirements of the departmental regulation‘above . . * 
WE cited.” He’ denies that: the acreage held by him under lease applica- a 
tions when he filed the applications on which’ Jeasés BLM—A 027046 Ss 
_ and 027049. are based exceeded. the limitation imposed. by statute. ne 
Before considering the issties' raised by the appeal’ and the answer 
ca “ghorate, it’ should: be noted that the appellant’s leases: ‘were’ held-for. 
_.eancellation on the ground that. prior applications for leases on the 
ee same. land had not. been. considered. The stated reason is Snot: a valid eg 
7 ground. for holding : leases for. cancellation. ioe - 
- 48 CFR 192.49. (m) ymade applicable to. oe ead leade one ander : 
the Mineral Leasing Act for Acquired Lands by 43 CFR 200. 4,pro-- | | 
vides that no’‘lease. shall: be-issued’ before: final action has: been taken ~ 
_ on any prior offer to lease the land and that, if a lease i is. issued. before 
such. final action, the lease is ‘subj ect to ‘cancellation, after. due notice 


deen 


oa person ‘hes an.  intarest, j in 1 the. prooeeding, ices to the ‘appellant, ‘to . g Se : 


: a file. a certificate showing | that. @ copy! of the notice of the: -appeal, has. - oA 
_- been, served, on, such” adverse. party (48 CFR 991.75 ()) “Where: 
there | ate adverse. ‘parties, the Director’s. decision. should, ‘therefore, vane 


| oe Hlentisy, such Parties in order. that é an m appellant payn meet this ae i e 2 | a | : 


a, ‘ent. | 





coe tare are 


Pon ae 106 W., “bth P. M,, ‘North Dakota, and on se iaeading’ Teaser’ BLM. oe oe a 
a cee 027 049. cand 029298, covering | ‘lots 5 and. .6, sec. 6, T. 133, N., oe ee 
ees 106 W., 5th. P.M, North Dakota. As it, is obvious that two ‘lenses ae 
hoe cannot, remain outstanding covering | the: same land and that the Direc-. . — 
a tor. must’ have,'i in fact, “determined that. Mr. Hodge, : asa prior, offeror, eee 
ae was qualified to. receive: Teases « on the Jands i mn question, s since: Hepbe8 ee 
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had ee ieaied t to him prior to the decision of December 31, “1954, “the 7 
appeal will be considered notwithstanding the erroneous reason. as- _ 
signed for the action taken by the Director. 
Section 8 of the Mineral Leasing Act for eee ae (30 
‘U.S. C., 1952 ed., sec. 852) makes applicable to acquired, lands of the 
- United States the provisions of section 17 of the Mineral Leasing Act. 


(30 U.S. or 1952 ed., sec. 226). It thus requires that if acquired lands peu ose 


~ are to be leased and. if tney are not within any known geologic struc- | 
ture of a producing oil or gas field they rust be leased to the person: 

first making application for the lease who is qualified, to hold a lease ~ 
under the act.. Implicit in the: requirement that the lands must be 


- leased to the party first making application therefor who is qualified 7 
to hold a lease is that the party, in order to enjoy the advantage of 


_ being the first applicant for the Jand, must comply with the require- 
ments of the Department governing such applications. Cf. McKay v. 


Wahlenmaier, 226 F. 2d 35 (App. D. C., , 1955). When an application 


which complies with those requirements is filed, the. party filing such 

| application, if he is qualified to hold the lease, enjoys a- preference 
right to the lease over subsequent applicants for; the same land. 

: oe issued in disregard of this statutory preference right. must-be 
considered. as having been issued without authority of law and are 
subject to cancellation, CH. Transeo Gas & Ou aa 61 iL. D. 

i 85 (1952). | 

Both par ties to this sapeal contend that the en S applications 
were defective because they failed to satisfy | the requirements of 43 


CFR 200.5. When the four applications involved i in this appeal were _ 


filed (the Hodge applications - on, October 15, 1951, and the Tucker 
applications on J: anuary 18, 1952) that regulation required that, each a 
application for an oil and gas lease. on acquired lands. oo 
a ee must contain: (1)-a. separate statément of the applicant's interest 
direct and indirect, in leases or permits for similar mineral deposits, or in appli- | 
: cations therefor, on feder ally owned acquired lands in the same cl identifying 
by serial number the records where such interests may be found » oe ae 
As the Hodge applications were the first j in time, they will be con- 
sidered first. 
Paragraph (ey in n both of the Hodge applications involved i in this 
| appeal stated : . tie te, hoses a © tuat ateauds 
My other interests, direct. and samen: held-t in oil. ahd: gas leases and + apptica- ae 
| tions therefor on acquired lands in. the State of, N orth Dakota. with identification 


1.The Leceaetlglt was aiveided: on  Oetober’ 28, 1954": (19 Rr Re F427) | ‘to require. that’ thie . 
gaplien dane contain a statement; ithat.= applicant’s interest, direct or indirect, in: leases, _ 


“permits, or applications for similar. minerals. does not exceed a maximum chargeable. Wdeecs 
_ acreage: permitted : - law to.. be. held ‘for: that. mineral in 1 federally owned ‘acquired fends ae: 
in’ the same State. eS a ne ; cee eee a . 


+. 871886—56-——-3 
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ZF : o by. serial numbers of the records wherein such interests may be found are. as PhS 2 — 
follows: ae fe : +. : oe i a ae 


‘NONE a 


ae hei interests, with the serengs herein | applied for, @ do not exceed in ‘the: > aggre: : ; aoa 


on | gate 15 ,360 acres in the State. oe 
“The appellant contends that when Ma: ‘Hodge’ fica the two io apilica a ae 


| Se °y tions here i in question. he filed ‘ten other applications, that the applica-. : Sage 
tions were ‘serialized consecutively as BLM-—A. 027038 to 027049, 


hae inclusive, and that: none of the applications disclosed that: twelve appli: 


| _ cations’ were. being filed simultaneously.. He argues that the. statement ce 


appearing in the Hodge applications 027046 and 027049 that he had — oe 
no other interests i in leases or leasé’ ‘applications 1 in the State of North : pe 


a . Dakota’ was erroneous sand that it violated the mandatory i tama 
a of the regulation. ° “ae . 
~~ In defense of his: lease Mr. Hodge 0 allgges that the statenient ¢ on ‘gach oa 


: of his applications 1 that he had no ‘other interest, in leases or lease offers 


in the State of North Dakota was true, since he had no. other applica- 
tions of record when those applications were filed on October 15,1951. 
He states that he forwarded the twelve applications to the Bureau by 
mail in ‘one envelope. and that there - was no o ppeeibls way. for him to 
comply: with the regulation, at that time.- | 
On. August. 3, 1954, the Department, held in sg I ‘Hooper, 61 a6 D. i, 
346, that the above-quoted. language in 43 CFR 200.5 is mandatory - 
and that an application which does not list the other interests. of the 
applicant i in leases or permits for similar mineral deposits, or:in appli- 
‘cations therefor, on federally owned acquired lands, identifying the 
| serial number thereof, will accord no- priority” to the applicant. and. 
‘that such’ an’ application : is properly rejected. “However, in that, case, 


i "Hooper was found to-have had other applications pending at the 2 
~ time he filed the: application there in question. Here, Hodge had Pl, 


: no applications pending when he filed the twelve applications. * The . : 


_ question then is whether the regulation’ required aD. applicant who . J 
filed. more: than. one application: at the same. time to include i in each 


. application - a statement that, other E Spplicationa: 9 were. being eee: hs 


| simultaneously. 


The regulation aid. not. clearly. impose. -uish: an: “gbligation’ on: an 7 ee 3 


7 “applicant. On the contrary, it is arguable that the intent: of the © 7 | 


. “regulation was not to impose: such an obligation : since it required the. 


— _ jdentification of other applications by serial number;, an. impossible eas: 


task where, as here, a number of applications: are andiléd’ in at the 


re same time. . Moreover, i in‘ view of the fact. that an application 3 is ‘not te 
aes effect. until it is filed, it is arguable that: the. regulation. required _ 
— only. the identification. of applications: that: were in effect, i. e.,filed, = 
oe awash the aplication i in Squestion: was. filed. Where: applications are i 


te ae 
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simultaneously filed, it cannot be said, except i in a very (sehen sense, 


that one application: was filed before the other. On the other hand, it. - 


_ can be per suasively argued that if simultaneously filed applications : 
are not required to be cross-referred to in each application, the door 
has been: open to a means of evading the purpose of the regulation. | 
This may be conceded. ‘However, it seems to me that when an appli-- 


cant is to be deprived of a statutory pr eferenée right because of his 


failure to comply with the requirement of a regulation, that require- 
- ment should be spelled out so clearly that there 1s no basis for dis- 
regarding his noncompliance. It is my opinion that the regulation i in 


question was not violated by one who, having no interest In oil or gas © : 


leases or lease applications on acquired lands in a State at the.time he 
filed simultaneous applications for such leases, failed to indicate on 
each. application that other nepucenens for similar leases were © being 7 
filed at the same.time.: | 
_ Therefore, it must be held that tite Hodge apreatlone BLM=A 
027 046 and 027049 met the requirements of the above-quoted portion 


of 43 CFR 200.5 and that they accorded: priority to Mr. Hodge, if all a 


else were regular. 
| _ Turning now to the Tucker spplicntens we find the following state: . 
| ment in both applications: _ : 

My interests, direct and ‘indirect, in other acquired land leases and = _ 
_ applications therefor, in the same state, are not in excess of 15, 360 

acres, 
Mrs. Tucker did not: list tiga interests and under the Hooper decision, 

~ supra, her applications could accord her no priority. However, leases 
_ had been issued to Mrs. Tucker as of September 1, 1958, prior to the | 
date of the Hooper decision, apparently as the result of the then’ pre- | 
--vailing practice of the Bureau of Land Management to regard such a 
statement as sufficient. to invest an applicant for an 1 acquired lands ; 
lease with ‘priority. 

The Hooper decision, supra, was supplemented on October 28, 1954, | 

61 I. D. 350. . Under the supplemental decision, to prevent unfairness | 
to applicants who had relied on the Bureau’s administrative con- 
struction of the: regulation as not being mandatory, the Department 
allowed those persons who had, prior to August 31, 1954, filed applica- 
tions defective in this one respect to and: including Décsinber 1, 1954, 
within which’ to submit. statements of their other: interests as required 
else were eS | et 
~ On November 16, 1954, Mrs. Tucker filed etutemenes in saute of | 
the two aplication here in question and on November 29; 1954, she © 
: filed amendments to her lease applications, listing her interests. in 
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a other applications for. oil me gas Slescese on 1 sicquired: lands j in. nthe State | fs 


eae ‘of North Dakota. ~The statements filed on November 29, 1954, appear 2 | 


| to. be. correct. statements of Mrs. Tucker’ Ss: ‘interests in: ‘acquired. lands 
in the State of North Dakota as of January 18, 1952, when the appli-. 

gations on which leases BLM—A 029297. and 029298 are based were 
filed. Mrs. Tucker therefore cured her defective applications. within 


- ' “the time allowed under the supplemental He ooper ¢ decision and. her ap . 


wha -Biications, if all else were pregular accorded her pronty, from J anuaty: “hae of 
“1B 91959., . a 

oss “Therefore, it mast i held that both partios to this appeal satisfied 2 7 
. the requirements of 43 CFR 200.5.. 7 ga 


As the Hodge applications were. ‘filed several one prior ie the ‘ os 


| o Tucker applications, Mr. Hodge enjoyed a preference right over Mrs. | 


Tucker to. leases on the lands i in controversy and he.is, entitled to the... — 


| ~ Teases if he was otherwise qualified to maintain his applications. — 


ie _ As stated: above, the appellant claims that Mr. Hodge was not so - - 
= qualified because the. total amount of acreage: ‘covered by the twelve . 


ne applications filed simultaneously exceeded in the aggregate the 15,360 . 


ae acres then permitted. to be held. under oil and gas leases ? and that he | 


| 9 still held this excess acreage under. application on Ja anuary 18, 1952, 3 
- when the Tucker applications were filed. It argues that the interven- — | 
-.. ing valid Tucker eopliownons were entitled to priority + over ae Hoes —_ 


| applications. a bare. 
Mr. Hodge, on ‘the other eae ened: that the al jand: applied a 


ey for did not exceed the limitation, imposed. by statute. and. that, in- any. oe 


aa event, he was entitled to the benefit Or that. t Part of 43, CFR 192. 3 A) oe 
uns which provides: 


core a bs +e ne Any nari ‘found: to. hold or: contr ol decountable. acreage 5 computed: in. | 


_ a " goeordancs, with the. principles: above. ‘set. forth in: ‘@XCESS | Of the. -prescribed J i i | 
ee limitations shall be given: thirty days within which to file proof of the parton a0 


ee ot his holdings or control sO as to conform with the prescribed. limitation. - 


a Ste . As the Bureau of Land Management. has had no. opportunity. to con- pa. ae 
ee sider the arguments relating to the qualifications of Mr. Hodge. as. an | 


pes applicant advanced as the result of this appeal and asthe Department . 
- does not. have before it at this time the necessary records from which es 


to make a determination. as to the: acrea, ge holdings « of Mr. Hodge. under ea 


oe - the.twelve applications, | the matter is, ‘pursuant | to the authority. dele- : . 


| pated, to the Solicitor by | the Secretary of the Interior (sec. 28, Order ee 


No. 2509, as revised ; ‘17. F. R. 6794), remanded. to.the Bureau of Land - 
aan Management fora redetermination of the acreage. account. of Mr. oe 
ee Hodge. . If the Bureau determines that the applications filed by. Mr... - 

a Hodge did. not exceed the. ReTODES, limitation then. imposed, then. Mr. es 


“} the limitation was raised 6 46, 080 | acres iy the act. of August 2, ‘a95¢ (68 Stat. - 48). | << 


478) 3 Se MADISON OILS, INC., ET AL. a QB 
| Oo - December 28, 1955 | a 


| Hodge is entitled to retain his leases and the Bureau stiould SO saves 
both parties, and cancel the appellant’s leases. If the Bureau de-— 


| ~ termines. that the Hedge: applications covered, in the aggregate, more 


than 15,360 acres when the applications were filed and that Mr. Hodge 
still held an excessive amount of acreage under application on January 
18, 1952, when the Tucker applications were filed, then the Bureau 
should resubmit the matter for further departmental consideration. 


J. REvEL Axarsrnone, 
8 oliction. 


ae eee 





~ Note —In the front of this volume are the following tabled: (1) ‘Dédisions, Re- | 
‘ported: (2). ‘Opinions Reported; (8) Cases Cited; (4). Overruled and “Modified - 


Cases; “(6)” Statutes Cited: (Ay Acts of Congress; (B). Revised. ‘Statutes; (C) 


United, ‘States, Code; (6) ‘Reorganization Plans Cited;. ¢7). Executive Orders and 
Proclamations. Cited; @ Treaties Cited; (9). cabeciig ccm Orders ‘end Regulee 
tions Cited... i ae a 
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ig ACCOUNTS. 


oil and gas leasé is unauthor- 


ized and is subject to. cancella- 
: tion, it serves to segregate the 


Where a decision of a land it 


office manager contains 2 ques- 


tionable ruling on a particular. is 


ek 


Page ADMINISTRATIVE PRACTICE 
7 ‘Payments 2 7 | = Continued 
| Proceeds | focue: isaac for land and. prevent. other filings. - 
school sections reserved by: the until the cancellation i is. effected te 
act of March 4, 1915 (48 U.S... and noted on the land OHiee 
C. sec. 353), aecued under the : PeCOTds 2. tees oe ea ee eead a @ ae 
act’ of June 14, 1926, as A statement by the Acting ano 
amended. (43 U. 8. C. sec. 869), Director, Bureau of. Land Man- age 6 
should . be deposited. in. the_ agement, in a decision approv-. 
United. ‘States Treasury for eg ing an. application for public; . 
te payment annually to. the ‘Terris eS sale of an. isolated tract, that. 
~~ tory of Alaska... ea teal * 22 the grazing lessee on. that tract. a, 
Where the owner. ae con--: would be given personal notice: .. 
tiguous land submits a timely of the time and. place. of. the aes 
| preference-right claim for lands 22 sale (apart from the. . usual: 
offered: at’ public. sale on. the. - _ general notice by publication. _ 
-. last day of the prefererice-right, - ‘and. posting). was properly con: 
period and tenders his personal. - . strued.as. the extension. of . a. 
check which. is later dishonored, * courtesy. and. not as the tee 
the — preference-right. _ claim. ferring of a right, there De: on 
_ should be. mlereow ener eso. Fe: oe law. or regulation: requiring 
7 | such. personal notice... --.-+~- 
7 Refunds | ; eet The report of a field exami- _ 
The: Department - has. no nation, although a proper basis __ 
authority to refund the pur-.. for charges, notice, and a-hear-,.. om 
chase price paid for land sold _ing, is not evidence,on which. 
under .the--Alaska:..Public Sale .... | the final action of cancellation - . 
- Act ‘where the purchaser. fails. of a desert land uty may be: 7 
to submit proof of the use of: taken... -----43--------52 2 OD. 
. the land and an application.for A desert land entry is not to oo 
i patent: within the 8-year period | be canceled for defects not, ap- 
_ prescribed by the statute... . 243|.. pearing on the face of the rec-. 
i ord without giving the entry- 
ADMINISTRATIVE ‘PRACTICE | man an. opportunity to be — 
Although an extension of an: heard__.-...--.--+---222-2- 99 


pe ie se | _INDEX- DIGEST | 


.° more of the’ offerors, -aiméd at 


"ADMINISTRATIVE, PRACTICE— ‘Page ADMINISTRATIVE PROCEDURE. Page sy 
- Continued » 7 ACT—Continued - Sa ern eo 


"eon issue, but. the party ad- - Hearings—Continued. 


versely _ affected, though ap-. 
"prised « of. his remedy. to appeal... 
_ fails to do so, there is no need,” a ap 
in the. appeal: to the: Seotetary 
of a subsequent, collateral oe , | 
‘to ‘decide’ such: legal issue if itis» 
“not: necessarily: involved’ mae 
“proper ‘disposition of the appa 
at hand. *Mottéover, ‘in: ete 


canceling. an oittétanding 10- : ene 


“erhment has the. burden: of 7 


| _ ministrative Procedure. Act, 7 
fe. ating. to hearings: are: ‘not. ‘ap: ae 
.” plicable: to. -proceedings. before. 
_ the Department. involving the 
“right of the Department to. . Bae 
termine whether an island was’ 
“omitted from the original sit 7 59 ae 
vey and-to issue an oil: and, gas. co : 
“lease for such, island _. pits en — 







oe administiative finality can- . 
hot be disregarded s22+ 322225, aeal . 
Where. several oil. and gas. , 
Tease offers: wholly or partially: 
As covering’ ‘the ‘same’ “lands | are * 
~ filed - ‘simultancously, “nécesgi=!’ es 
tating a publi¢ drawing to' de! ae 
termine the’ priority ‘of. aoe 
ence; a. ‘partial: displication* of 
“land” in: two offers’ by. the: ‘same: 
offeror’ will not result tin the.“ 
_ total tejection of: either ‘offer if me . 
“there: is ‘nO evidence that: ‘the ae 


yee 








“Ticensing 


The cancellation of a ‘Epbing’* oe ee 
permit ‘without. according ‘the i aoe 
Ses ‘an opportunity. to 


Leet gee é 


; "ments i is unlawful under Facetiot re 


“deliberaté effort” on the part of 
. that” “offeror” ‘to enhance’ the’ 
matheniatical- ‘probabilities. ‘of 
his. success in: the drawing - aie, - (281 
- Where three or more:oil and. . 
gas Tease offers: ‘wholly or: Laie 7 
tially: covering thé. same: lands «. 
are filed siritiltaneously; neces- © 
- sitating: re ‘public . ‘drawing . to! 
’ determine the. priority of : pref="— 
_erenée, fraud’ on'“the® part’ of 
one Or. more. of: the’ ‘offerors, or’ 
collusion: ‘on’ thé part of two-or’ 


-_willfulnéss or‘'those in which’ — 
the | public: health, ‘interest ’ OE 
safety requires’ ‘otherwise; the 
departmental regulation that ar bs. 
decision.’ canceling’ a ‘grazing Pa 
permit “will: not - beconie -effecs | 


timely appeal. precludes . ‘the... 
~ possibility of such: a decision’ 





|. exception clause in section 9 (b)... on 
of the Administrative “Pro- 9 
cedure Act —- 2 BM 








oe unfairly’ enhancing thé ‘mathe-. © 
— matical probabilities of success © | 
“ine the drawing for: those offer-"" 
“ors, ‘will result ‘in: the total: re- 


jection: of | ‘the Offers’ involved ° 
in the fraud or collusion_.--- ; ac - 


fatasga 


Sales: 


The Depaitmsiit hag’ ‘no ya < ee 
thority to‘refund the purchase a 
“price paid for land sold under“ 


ADMINISTRATIVE. PROCEDURE... 
ACT. ene 


‘Hearings « Ae guidion fs 


where the’ ‘purchaser fails “to” oO a? 
submit proof-of:the-use of:the: | | 
land ‘and’*an application oes aw 
patent: ‘within: the S+year: petiod’»-' cb 


“Tn: ai Héating on the Bropriety 
prescribed’ by the statiite!- oe a8 


"of a range” means = “notice” 


(year. grazing permit, the. Gov-. poe ot 


- ~~proof bee ae BOGS Fate 3 344 4 . : : 
The provisions. of the. Cae es 


demonstrate © or achieve | anne ms 


9 (b) Of the Administrative Pro- af . i. as 
““eedure Act. except in ‘casés. Orie ee 


tive ‘pending disposition Of! ares Aon 


coming within the scope of the... 5 


the Alaska. Public. ‘Sale. Act. a3 : . 2 : 


> chase... 


INDEX-DIGHST 


ALASKA—Continued~ - 


Sales—Continued - 


Bt age | | ALASKA —Continted , 


The Alaska Public Sale: ‘Aetec: %. 


_ and the departmental regula- 


tions and- certificates of purs.::...- 


issued. under - the. acti 


require that: proof of use of the, - me 
land forthe. purpose for which. 


it was. classified for-sale. be sub= ;. are 
mitted within.3. years after is. - 
 sguance of.a certificate of pur-,  _ 
_ _ chase, andthe Department has... 
=O: authority - ‘to: -modify ‘the. .- 


statutory. provision that: ‘the... 


| required -proof: be . submitted ae a 


- within the o-year period... 

The: Department is not au--. 
thorized to.issue patents under . -. 
the Alaska Public Sale;Act to: - | 

holders. of certificates. of. pure. 


-ghase who do. not. submit. any m.. 


: proof as to use of the land or 


_ applications for. patent’ ane 


more than 5. months after the, 
_ period required by. statute... 

Section 2455, Revised: Stat-. 
“utes, as’ “amended (43.0. S..G.:. 


243) 


sec. 1171),. was extended tothe . moan 

Territory of Alaska by section ... 
8 of the act of August 24,1912... 
(87 Stat. 512; 48 U. S.C. see. 


- 23), and now: applies. to: that: 
Territory--~--------=2--2+-- 


School Lands | a _ ain 


“Subject to. the. enitoiy So - ‘ 


~~ eonsent,. the. Bureau of. Land— age f 


Management. may. issue per-. . 
mits.under the act-of July 31, . — 
1947 (48 U. S.-C. see: 1185) to | 

the Alaska. Road Commission. _ 


authorizing it to remove road- - 


‘building material.from school... © 


‘sections reserved for the Terri- — 


i tory by the act of March. 4, Cs 


©1915. (48 U.S. Cz. 


sec. 353).0. 4. 


The consent “may be. condi-. - : 


os tioned upon: reasonable pay~ | 
ment to the Territory. The —: 


‘Territory. has..no authority 


under the act of 1915: to lease. 


the reserved school sections to: . _ 


the Federal Government,: Land 


‘School Padde--Continued: 


Page 


reserved ‘by: the act. of i915. seis 


Department’: of - the’. 


@S 


| maybe ‘withdrawn by public ~~ 
a land ‘order for. the ‘use: of: the bbe Sk 
ie. ‘Applicability. of the act of re ge uns 
14, 1926 (44 Stat. 741), as 
amended: (43 U. 8: C! see. 869)" 
to school sections. reserved: by. [ 
the act of 1915 considered__~- 


92. 


ae APPLICATIONS AND, ENTRIES ES. ae 
oS Generally . 


that a dodiment be filed: in ~ 


Z certain: ‘office © by’ a “specified © : Ere 7 
date, “the document: mist’ be -: 0 


received in that’ office’ on or! <* 


_ before that date, not merely” 
= put in the mails in time 4017: 
- reach the office on: time in.the. . ., 
normal course of events___- = a 


Where an application for a 


5-year extension of-an oil and: a 
gas lease is addressed to the ™ cy 
home’ address of:the: manager: | 


Where | an ‘application. for a 


of the lard: office and: received - ae 
* ‘by him after business hours:on : °° 

_ Friday, the application will not. 

- be considered: filed’ until such ~~ 
time ‘as it: is ‘received | by the | ee 
land office .on® the. following 
; Monday, the first business’ day 
~ in which the. spp lesnon cai 

eer ee So TB 


7 5-year extension of an- oil and: ee 

_- gas lease is deposited in. the 4 

s mail slot of the land: office ona: 
“Saturday, a nonbusiness: day, — 


the application will. not be cons 2. | 


_ - sidered filed ‘until such time as 


it is received by the land office’. :-- 


| BOUNDARIES — 


Lands.) 


(See also. Surveys of Public ie 


: on. the following Monday, the. | 
- first business day in which the - 
application can. af Bios a* : 


334° 


In Assess Oy ceeast ‘ak un-. os 


7 surveyed land in a lakebed by 


 BOUNDARIES—Continied 


= -metes and botinds i in an ‘oil: and’ 
gas application, | ‘it: is sufficient: 


+ to" use the meandered: iaecahore! 


las apart: of the “detoription: 


ee “ without: giving : bearings : and.:; 
ae dienes enced 


BUREAU. OF. INDIAN, AFFAIRS . 


The: act: Of: ‘August: 9, “1955. 


(69 Stat. 540); appliés - gener- - . 


ally to. the leasing, of. restricted - 


including | reservations’: 


~ -guch-as ‘the-Crow. Reservation, 


: - where ‘special, leasing. statutes |. 
had. theretofore been enacted,” 


~ thus supplying additional ce ay . 
_. Ing authority: without displac-' .... 
_ ing or superseding. the special. ” 


Hes ct ae taptaa ae a ae 


BUREAU ‘OF MINES. 


a Under, the.: Helium: ee (50 * 
UL 8... sec. 161),. which Te- 


- quires the Bureau of .Mines to 
..dispose’ of: helium:to Federal .. 
agencies in- preference over all: 


. chase; of: ‘helium, .. but: penmnits... 


the Bureau. to: give: preference: 


_ to any; Federal: agency over. 


~ non-Federal applicant, the Bue" . 


another Federal agency, and +0 >: 


- other. applications. for. purs.> 


.. the applications ‘of. any: non- ». fe 
.. _ Federal-applicant:- over. another»: 


reau of. Mines may, :in; effect, 
“operate: a. partial priorities and .. 
allocations’ system. effective as ° 2s 


to direct repeats of, helium 
from. the Bureau Ho eee i: 2 | 


BUREAU OF. RECLAMATION | 


| Generally. 


“Diandter: ne baal: “Futietion’: 


: Solicitor did not. affect” the’ 
_ nature® of the. function: which “- 


remains one required i in and by it a 
reason of the exercise of'1 respon-' ; 


ms sibilities © undér * ‘the.’ s ‘Federal 
: reclamation laws. Bek ee 


a r relative to’ the’ reclamation: ‘pro- me : 
_. .' gram from the Bureauof Ree- 5. 
lamation to the Office of. te eh 


. “Accounting 


and * 
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oN DEX-DIGEST 


Continued | 


a 


sels HP rgghleeiines © oP ere: 
‘ ee performed "i in: vith’ fieldby- ca “Be 
_ |... Office! of the: Solicitor that'rep- 0 


sale 


Rage | BUREAU OF ‘RECLAMATION— eae, oe 


resents ‘services' in? conection’ (Pou os 

| we the. reclamation: programe. 

~ that. were}: prior’to’thé transfer) 2! 

of the: legal” function fromthe; 

|. Bureauof ‘Reclamation:to thes. 

oe Office: of the. Solicitor, ‘charged 3°. 0 

. Indian lands’ -wherever™ situ- 9 > oy, | 
ated, . 





|. as..an ‘item: OF cost :t0: specific’ ee 
"projects. continues: tobe so 
chargeable and” ‘their © reim: Fas 
- bursability Or. ‘nonreimbursa- ae. 


bility “is | determined: by" ‘the: ‘ 


Authorization , 


| application” ‘of ‘the allocation’ mae 7 
accounting’. “procédures cit 
applicable to.” thie! oe me 


project" ‘eonverneds: py SLIIEe 2 ctdgh : 


The: appéal ‘of a Contractor: on 


from the decision of a contract-." 


ing officer assessing liquidated: 
damages against the contractor.#''') 


| by reason. of ‘the late comple- oS 
tion «of ‘the © ‘work cannot bev: | 


considered on the: merits: when: “ 


. contract.” 


to a waiver of the requirement 


Although — 


‘the -coiitractor failed to give: ~: 
'. the’ contracting’ officer notice °2°" 
of the causes of the delay as: | 
* required by. Article 9 of the | - 
. standard form. of Government | 
- gonstruétion:: 
: consideration of. the causes ‘of: a 
|. delay by the: contracting officer *! 
on the-merits doés not amount.» 


“The < 


| of notice; since the: contracting «| 
|. officer" ‘could. ‘extend the time 9°». 
cB op giving notice only: swith the 0. a 
| “approval : of ‘the ‘head ‘of. Mie rr tee 
3 Department. - go 
head: of the: Department: hadi 
delegated to the heads ‘of. bu-*))  - 
_{ reaus the. authority: tO: extends: [OF pei 
i _ the time for giving notice, and he ae. 
_ had authorized them:to redele-""" 1 
gate: ‘the authority: ‘to: ‘their. « ; 
- subordinates: ‘by ~ order) ‘pub-"* agin o> 
| lished: in ‘the Federal: Register, | 
7 - no. effective ; redelegation was | 


theese 


7 _ s:aecomplished 
since the Commissioner of 
Reclamation © authorized’ his - 


INDEX-DIGEST — | 


BUREAU OF RECLAMATION 


Continued — 
- Authorization—Continued . 


dn. this’ - 


Page | CONTRACTS—Conitinuied 
. Generally-—Continued 


Case, nae 


contracting officers to extend - 
the time for giving notice by 


means of an unpublished in-. 
struction in the Bureau of | | 
* 146 


Reclamation Manual. . Bi eae 


Lhe Réimbursability | : 
The . concept: of. reimburs-- - 


ability: is concerned not with: _ : 


appropriated funds: “per se, but: 
with .costs of. individual -proj- .. 


ects, and. with respect to such. . ee 


costs, they are reimbursable or, | 
:not*depending upon.the pur- - 
pose to which allocated. --._. 


The cost of legal services 
performed: in the.field by the 


Office: of: the Solicitor that... 
represents services in- connec- . 


tion with the reclamation pro- 
gram that were, prior to the 
transfer of. the. legal function 


from the Bureau of Reclama- . 
_ tion to the Office of the Solici- .- 


tor, charged as an item of cost 


to specific projects continues to - 
be so chargeable and. their. 


reimbursability or nonreim- 


bursability is. determined by | 


the application of the alloca- 


‘181 


tion and accounting procedures 


applicable. to the particular 
project concerned_____. Pee ee 


CONTRACTS 


Generally. 


181 


‘Minor mistake of Western | | 
Union in telegram accepting =~ 


-» bidder’s offer is not fatal-where 


intent to accept offer is other- ae 


wise clear_.___- ee eee ae 


262 


In case of: a aepute. as to 


| allowances due the contractor 
under a change order, where - 


the contracting officer requests | | 
the contractor to either accept 


~~ the change order or take an - 


appeal from his decision, which 


he has declared to bé final, — 

-.eonduct:.does not. amount:to  - 
- The contractor had — 
been merely asked to choose 


duress, * 


aay Page. 


between’ ‘two: - perfectly Jegal 


alternatives Santee = -- > nodes ss a 


Additional Compensation 


Where, in the construction of oe 
a sewer,.the original ‘plans: ‘were | 


295 


discovered by the Project Ene 


gineer, who 


was the active atte 


supervisor of: the. work, to be : 
erroneous, and he ‘was. “allowed o% 
to revise the’ plans without any * 


corrective action on “the part 
of the contracting officer who 


was remote’from' the job;‘and:  * 


as Chief Administrative Officer } >! 


of the Bureau of Indian Affairs 
had other numerous: and *im- 


portant duties to perform, ‘and 
the Project Engineer thereafter _ 


made an error in laying out the. ° | 


Sewer, 


the’ contractor is) 6n~ 
titled to additional compensa- 


tion for relaying part. ‘of the’ ] 


sewer in order. to correct: the 
error, 


order should be entered____—_ 


A contract, for aerial photog- 


‘aud @ proper: change 
84. 


raphy and topographic map- 


| ping of a reservoir and project. 
lands provided for the: mapping 


of all lands within a designated 7 a 


_boundary up toa limiting con- 


tour,.and for aerial photog- | 7 


raphy only. of the lands 


Within the designated bound-~ - 
ary north of a certain paral- - 


| lel of latitude. ‘The parties, 


nevertheless, treated: the, desig- rs 


nated. boundary as only. ap- 


proximate, and the contractor a 


was paid for mapping a con- 


siderable. number. of areas out- : : 
Side the designated boundary a 


but. within the. limiting. con- 
tour. 
the» contractor is entitled to 


In these: circumstances, .... 


¢ GONTRACTS—Continued ” 


to map an area.on the northern... 
.. edge-of.the project where the 
re ‘limiting. contour, ran consider- 
co Wd seably> beyond’ ‘the. ‘designated: ne 
~... poundary. The. fact. that the. - > 
|» ‘additional: ‘work’ was “not sup- -- 
~*~ ported -by:.aswritten change.’ - 
.. Vorder,. does: not bar the allow- 
_ ance, of the. claim, ‘since the... 
_ disputed’. area “was. 
with the: knowledge. and con-.. | 
©. sent. of: representatives. of. the." : 
lis . contracting | officer, » 
was made.for the maps which... - 
f were, retained. by. the. Govern-. os 


ets Additional Gompehisstion—Con.. 
a8. * giabiga ‘compensation : for: o oe 
- aerial . photography. necessary. . oe bs 


vo oa _-ment,. and: the. mapping. could... | 
oe not be: required - without also... 
ee consenting. to. the.photog- =~ 
Eee ephye ee ee ee 18 
“Where . a. contract. provided | te 
a for ‘the excavation of a ‘Pare... ae 
aan ticular, section. of ; a, channel. ame 
| aceordance’ with. ‘specifications... : 
ies and. drawings, .: and. the “require~. nr ae 
 . ments: of the work were reason= ..,*; z 
ably. ascertainable from ;the » .. 
oan drawings: relating; to. that. secs Paes 
“tion of the canal-and a related... 


INDEX-DIdisT 


-P aa CONTRACTS—Continued 


mapped), | | 

~ timber'i in structures; removing : 

_ timber -in‘* existing. ‘structures, )°. 

_ and salvaging timber, was not) =~ 

_ |. entitled’to additional:compen- | 

“|. sation for femoving the center 

8 - ‘span. of. ‘the: ‘existing - bridge : te a 

i ~) prior: to the: ‘construction. . (Ob ee eae 
~~ the center pile’ bent’ for ’ te pe 

. lengthened bridge, and: Lvignes ree 
ing the Genter’ span: its f° 

|» origitial’ position, ° ne 

| removal ‘of: the: center “span: 

Was a necessary “operation: ine 3 


payment. ae | 


drawing, . which, _showed. that Pa: 


_. there was much.more ‘material... - 
- 0D one ; side. of. the centerline 


*” Ok ENE. channel : than on the | 


tee other side, and’ that. the émiz) mn 
oe » bankments were designed to be oe eles 
a, ~ approximately’ equal andto * ) 
. contairi a water. flow-of ‘4, 000: ©: ok 
_.¢. fs. which ‘would require oa 
the: embankments 40°. “be evr + 
minimum height, ‘of. 18%: feet or aes 
. .above the bottom grade of.the =. | 

_ channel if allowance. was. also |: 
carn * tO be made for: a freeboard, — eee 
_.« the contractor is not ‘entitled * - 


to additional compensation for. = ; 


2 height, 


| equalizing” the - embankments os 
to the - necessary ‘minimum: ae 
| ‘notwithstanding | the’ - a 
na omission of ‘the. 18-foot dimien- eee 
. gion on- one. Of; ae drawings, - a 


| dicated: uncertainty — Seer as 
| plans, and that.the rock lines. 20 
shown. on the — plans - i 
“ “approximate”. the depth of. oe oe 
the footings cannot. be re--) 
| garded. as. definite and. precise.. — Pit Sce 
| The -contractor is, neverthe-..9 00° | 
entitled to . additional ._ 
Ae _ compensation .. for _construct=. ~ .. 
ing footings -which exceeded” 
the indicated depth ‘by. more. 
--than one foot, as held. by. the _ 
original contracting officer- eer | 





the Cane yee 8 


» Page” 2 : 
Additional Compensatioil- Can. es. 
and its” Tevision« -by the. @OH- |) 
a tracting.. officer ‘to. ‘show - the... & ice 
| omitted dimension, at a. time, Ee eG 
| when: the contractor had vir... 
she tually , completed the, ‘excAVa- | 
tion’ work on: that: section of ee: ae 


_A-contractor who :was.re-) 


“quired: to lengthen and recon- : . osenk 
{| struct a” bridge in accordance . 
|- with unit prices stipulated in °° 


a schedule for erecting salvaged d- : 5 Re 


nae the: 


reconstructing: the: bridge, and’: 3 . 


- no-provision: for payment: for a an 
. this work was Soltemalpied a en 


by. the-contract. 22 22 2elici Y 165. ee 


Where: the: plans and speci: tea, 3 


| ~ fieations for’ the. construction of Shas 
footings for-a high school-gave © 
the results: of - Subsurface Miss 24, 

_ vestigations: and‘ indicated the 7 | 


depth of the: footings, which © oe 


- J: were ‘to bé keyed in solid‘tock, 

| to be-1 foot 6 inches; put. also: -* 
-contained language that in 0s 
in. the A) ee 


less, - 


were’... 


492 | 


INDEX-DIGEST 


ag CONTRACTS—Continued 


Additional Compensation— cn: 


” Page | CON TRACTS—Continued e 


A contractor is not entitled r< 


to additional compensation for: 
work: voluntarily: undertaken — 
_ Where the specifications for 
the construction. of a high . 


~ school required that the build- 


422 


ing be constructed entirely of | =: _ 
various types of: steel and. alu-. 
minum’ panels ‘manufactured ae 


by the Detroit Steel Products 


‘Company, except for the foun-— 


dations and structural steel, 


. and that the manufacturer or — 
his authorized representative 
erect the panels, the contractor 


-is not entitled to additional. 
- gompensation for work. under- . - 


‘taken to correet leaks which~ 
appeared in the building after 


the installation of the wall and 


roof panels when ‘the evidence 
_ shows: that «the panels were 


erected by a subcontractor not 
authorized: by the- 


| Detroit... 
. Steel Products Company, and 


the instructions: of the manu- ~ 
facturer for the erection of the aie 


panels were not followed in a 


considerable | number -of. re- 


spects. ‘The contractor has the 


burden of proving that the : 


panels could not produce a . 


- weather - tight building, even : : 


. if the instructions of the: manu- 
- facturer had been followed. in . 


their entirety - id te ale ese 


A contractor is not entitled 


| to. additional compensation for 


ao| 


| providing ventilating outlets — 
_.in the’ concrete floor. of the |. 
auditorium .of a high school. _ 


as part’ of the ventilating “sys- 
tem even though the -audi-*— 
| which . 
was an alternate in the bidding, — 
was itemporarily . eliminated, 


torium floor seating, 


and the specifications may. not 


have provided all the details for . | 
for, the outlets, since openings © 


were required: by the speci- . 
fications to be constructed as ... 
part of the ventilating-system,. 


- tions 


- quantities, . 


; of | the. 


Additional Compensation—-Con. _ 


and the specifications 


.- Page 


_ which had not been eliminated, ey 
also - | 
- permitted the contracting” ) 
ficer +0 supply such detailed. 
drawings as: might be. neces: - - 

...: | 422 


; When in ihe. ae San has, 


7 of a contract for the. com-_ 
_-pletion of earthwork and struc-. 
. tures: to. be paid. for at. unit -: 


prices, the units of work were _ 


estimated, and the specifica- 
‘included: 
stating. that the estimated 


- quantities were approximations 
|. for comparing bids, : 
- elaim. should. be: made against. ~ 

_ the Government for excess or 
. deficiency’ therein, | 

_ the contractor. for additional | 

- compensation. based on large. . - 
estimated 
“which : concededly oa 
did not: result from changes I+; 


overruns::.in. the 


the work..within the meaning 
‘‘changes’”. 


ment. 


_-@ provision 


.Claims of. 


and noo: * 


article in |. 
~ the standard form. of: Govern- . 
construction | contract, 
are claims for breach: of an. 
Implied condition of reason- - 


ability. in the performance of. .- 


_ the contract, and, as such, are “ad 
claims: for unliquidated dam-...,. . 


ages . which the Board lacks — . 


jurisdiction to consider or al- . 
low. .,Even though the Gov- 


ernment. erroneously. estimated 
one of.the units of work, the 
contract may not be reformed 


on the ground of mutual mis- .— 


take -of fact, since there was _ 
‘no agreement, to perform so 
much work for a. lump sumbut:: 
only an agreement to perform | 

an approximate. quantity of —_ 
- | work at so much a. unit of. 7 


ds: Appeals i 


456 


The appeal of a: <eouteatlor - 


from the. decision of a eon--. te 
_ tracting officer assessing liq- = 


iy 8 oe 


CONTRACTS Continued 
: Appeals—Continued. » 


- uidated ’ damages © against. "i . ; 
~ contractor. by:- reason of: the | 
late. completion | of the work — 


- Page CONTRACTS—Continued is 


under the. contract ‘must be... 


_. dismissed when the ‘contractor 
oN failed to give the contracting ~ : 


_. officer. timely - ‘notice of the 


.gauses of the delay as required. 2 


of delay by the contracting : 
officer on the merits does not 
- amount to~ a waiver - of the © 


| _requiremént ’ of notice,” ‘since ~~ 

the contracting - officer could .-~ 
extend the time for giving 
~ notice only. with the approval 
of the head of the Department... 


charged with the “obligation. os — : 


A contractor. ‘who bids. ae age 


a Government contract | 


of having available whatever 


: machinery ° ‘and. labor may be ie. 


he tract,” 


» necessary to execute the con-: 
“and the ‘burden. of 


~~ proving. that delays: were. exe. a 


 tracting officer: assessing lige 
 uidated” damages against the::': > 
ee contractor by: ‘reason of the = | 
late completion | of the: work 9 <_ 
cannot be. considered on the. © | 
merits when: the.contractor =| 
failed to-give the contracting | 


r= cusable ‘rests: “upon. the’ ‘con=: io 
2 tractor who: has taken: ea es | 
at wee | T45 f- 


The appeal of. a  contenclar: ee 
from the decision. of a. con- 3°. 


| officer notice’. of the: causes of. 


the délay as required by Article 
.9 of ‘the standard form of ~: 
‘Government construction con- | 


. tract. * The consideration of. 


_ the causes of delay by: the con- |: ~ 
‘tracting | officer: on’: the. ‘merits. net 
does not amount to:a: waiver. — 


of the: requirement of notice,“ i.* 


_ since the contracting. officer : 4 
‘gould extend the time for’ ~~ 


= giving ‘notice: only: with - the: | 
spp of the: ‘head: oS oe ett 


struction in’ 

_ Reclamation Manual..-.2-.. 

_» The fact that the contractor — 

ee his-claim of additional’. 

- compensation in-executing his’. 
release on the contract merely... 
saves: whatever. rights he had, 


| the entire record, 
Board may, upon urging by 
counsel for: the -Government;..: . 
- disallow an extension of time: ugh 
the contracting’. _ 

‘Officer, by. reason: of unusually: 
a where: the. |. 

(| contracting © -officer’s. caleula- 

. tions were not.entirely correct,.°. — 
and .when’ several factors.in- | 
P . the case, including the average -- no 
-. number of. days. of windstorm 


- granted by 


‘| severe. 


the 





IN DEX:DIGEST 


Appeals—Continued: 
Department. | 


~L 


Alehough: “the ay 
bead: of :the- ‘Department, had... 
- delegated: to: the 
~ bureaus ‘the authority. to ex--° 
. | tend the time for giving notice, ee 
|. arid had authorized them to . 
: redelegate. the authority . HO 
- | their: ‘subordinates: by order | 
-. by article 9 of. the contract. | _ published in the Federal Regis- 
~The consideration. of the eauses: et 


heads - of -— a 


‘| ter, no effective redelegation§ — 

_ was accomplished in this.case,  - 
- since: the Commissioner of  _ 
a Reclamation — authorized “his. 
- contracting. officers ‘to extend = 
the time for giving notice by — 
--Tneans. of an unpublished in- - 
‘the Bureau of... 


and isin no way a concession 


| by the: Government that his 
-elaim--is valid, and such. OXF 
a ception’. ‘does’ | not. serve to. 
improve’ the. legal position: of 
-the contractor,. in the absence car 
_ of statements.- by. the con-.. 2. 
tracting officer which would’. 
{- lead the. contractor. to believe... 
_ that his signing of the change..... 


a ‘order would be conditional.» 295 : 


While an appeal opens up. 


weather, 


and. the... : 


and -. rainstorm « are. obscure, - oo 


Board — will:not..disturb- .. . 
the contracting officer’ ce de- aoe 
cision-__---..- -< eee eer S =m : a 


-INDEX- DIGE ST 


: ssi salale aaa | 


Breach 


| Page | CONTRACTS—Continued 


; Changes—Continued | 


While the issuance Sey ‘the ‘ 
Government of a stop ‘order 


whiéh “ig not: justified by the 


terms of the contract between’ 


the Government and the con- 
tractor, and which is extra- 
neous to the performance of 


the contract. itself, is a breach . 


of contract, and a claim 
arising. therefrom is one for 


, unliquidated damages, a. Stop... 


order..;. which 
change in. the: contract. or in 
the performance of work re- 


quired by the specifications | 


under | the. contract ‘entitles a 


| contractor to additional com-— 
_, pensation as an equitable ad- 
justment pursuant. to the. 


e constitutes. a: if 


“changes” clause of the stand- . _ 


werd CON iratha tsetse 


| Changes” 


280. 


Where, in the construction He 
of a. sewer;..the: original, ‘plans. 


were discovered by the Project 


: Engineer, who was the active 


supervisor of. the work, to: be. — 


erroneous, and he was allowed: 

to revise. the plans without. 
any corrective.action on the | 
part of the contracting officer . 


who was remote from. the job, 


and as Chief Administrative 
Bureau of. 
Indian Affairs had other nu- 


Officer of the. 


merous and important duties 


to perform, and the Project 


Engineer thereafter. made .an — 


error in laying out the sewer, 
the contractor is.entitled to 


additional compensation.. for . 


relaying part of the sewer. in 
order. to correct the error, 


and a proper. change. order .. 


should be entered__.2.--_-_. 


ny OA 


A contract. for. aerial pho- |... 


| tography: and » 


- topographic 


mapping of - a. reservoir and | 
project lands provided for the. ~:. 


mapping | of all lands: within a 


| designated boundary up. to. a 
limiting, contour, and for aerial ! 


photography only: of ' the lands 


Page 


within the designated bound- _ 


of latitude.. The parties, never- 
theless, treated the designated 


for mapping a _ considerable 


- number of areas outside the 
=, designated boundary but with- . 


in the limiting contour. In 
these circumstances, the con- 
tractor is’ entitled: to addi- 


an area on the northern edge of 


the project where the limiting * 
contour ran considerably be-. — 


yond the designated boundary. 


- The fact that the additional. 


ary north of a certain parallel 


‘boundary.as only approximate, .- | 
.and the contractor was paid _ 


tional: compensation for aerial | 
photography necessary to map 


work was not supported by. ae 


- written change order, does not 
- bar the allowance of the ‘claim. 7 
“since the disputed area was _ 


mapped with the knowledge 
and consent of representatives 


of the contracting officer, pay- 
tment was made for the maps 
which were. retained by the _ 
Government, and the mapping a 
could not be required without 
‘also consenting to- the ene | 
tography _----.-- ie ea 
When extra work has been. 
orioriied by a contractor, 
_ pursuant to an order of the 


contracting officer, a subse- 
quent claim therefor by the 


contractor is not barred be- . 


118 : 


cause no. written:.order for - 


extras was entered, as required — 
by Article 5 of: the standard. 

form of Government:-consiruc-. 
tion contract, and: the .con- - 


tracting officer may be directed 


|< to enter an appropriate change — - 
The purpose of Article -- 


order. - 


5 is to protect the Government oe Vs, 
against claims for. extra. com- 


“ENDEX-DiGEST 


"CONTRACTS =Céntinited » “Page 





oa ordered: 


duress. iat 
been. merely. asked. to. choose” a 
‘between .two - perfectly. legal | 
200 le be read ‘in’ the light of these? * | 
‘so that:‘the con- 
tract. will’ be’ construed or 
whole, and effect: given ‘to: call jee 
Asa. général: . 


= Change: s—Coitfitiued - 


pensation for 3 awork sia a 
= undertaken by accontractor,ore. 

@ Subdrdinate of a 5 

contracting Spepirmhet his: ” Se ee 
ed approval: . = i Nay 

_ While ‘the, ‘issuance. > by ae, es 






~~ the Coeaeene and: the con- oe. ti, 


boar <a 
", FAQ - 
= itt I iy 80 
+, 


tractor, and which is extrane- : 


bg ‘standard. contract ~ ea as coacee- aoe 
won Ta ease: of. a. ee as to 34.0%! 
aa allowances, due the contractor | 
> under “a. change order, where...” 
"the contracting. officer requests sales ae 
the contractor to. either accept. rte “s itself, which was designed on. ee ee ee 
: a7 ‘the. basis, fof ‘this information, : 

_| ‘had’ -to-be “considerably re-9 
|. designed. «As the contract also.» Cee aes 

_- ineluded:the “changes” andthe .- 


7 sltemmsiiyes-_ oo tane nent fepcrs ie 


Where the: acceptance. fae op _ provisions, - 


, ~ ous’ to. the’ ‘performance : of. the ae 
_ contract. itself, ‘is‘a breach Ole ae 
. contract, and | a. ‘claim’ arising |“ - 





_. additional compensation as‘an 
, equitable adjustment pursuant” Fee 
to the“ ‘changes’? clause of the “9 4. 
pls B80 | 


a the. change order | ‘or take. an i es. 
appeal from his decision, “which aes 
. he has. declared to be final, such i 

; conduct does. not. ‘amount AO awl 


Th tractor had. 7° |. ae. 
= contractor, ha “) 2 OF the’ standard form of Gov- 


“@pne <22. 3 


: ' : - change’ order by the contractor - . oo a 
pte represents. a unilateral. mistake. toe fi 


on his’ part, administrative: Tes 


3 : tion of: ‘contracts. is a judicial: oe 2 
'... rather than’ an- administrative:.. a © 


| i functions ec ieib-.ues etl “295 


Le = lief may not be: had; since it is a 
well-settled: that. the: reforma-.o' 9° 





| Wheré’'a ‘contractor’ ‘volun= 8 oe 
ve _. tarily. accepts ‘and . “signs: Bee 
os change: order! OF, similar forme a 


2 he cannot, 


ee ernment 
tract, the specifications must. 


of its provisions. 
: proposition, ' however, it must’ 0 9 
| not be assumed that ‘test pit ©! 0 0.5 
“results which are’ not. ‘guaran ee 
teed constitute in'themselves'a® 2 
- definite: representation of “‘faet es . 
on which ‘a contractor; may..~" 





4 warranties. 


| oP aie ‘CONTRACTS—Continued 


_ " Changes—Continued nae 
a 7 _of contract. mbdifies fot which noea | 

a expressly states that’ itis an ad-": ee Pee te 
| justment. of both: of his. claims: © fe 


arising > from. ‘alleged. changes; ” nel 


in ‘the ‘absence of = | 
3 fraud ‘or “duress, “successfully.” 4 _ 

assert a claim’ for. additional’ ” ee 
i costs: alleged to ‘have: ‘Tesulted ee aoe 


jf from, the changes ordered... Sa es - 295 = ° : Scoae 


“The specifications’ ‘under - oo. | 
contract for: the: construction ee 


a 


price. i roquied. ‘the eonerantor* ae 


iecow ae 


| | to-make “his own invéstigation 
_ therefrom is’ one. ‘for’ ‘unliqui- ee of the’ site; ‘warned ‘the’ ‘con=* ne ae 
ated’ damiges: a ‘stop: ‘br ‘der of tractor <that ‘subsurface. ae Rigas ae 
_ whieh’ constitutes a ‘change’ te a4 
“> the contract: or in the perform- 
 anee ‘of ‘work. ‘Tequired by the - _ 
es specifications under‘ the con-. |... 


tract) erititles’ a contractor OS = =the’ contractor is entitled to re- ss 





Was, “not t uuaratiteedy and stip-. 2 . 
ulated that hitchesbe cut'to .  - 
solid bedrock.” - Nevertheless, te, oe 


cover on his claim for addi-’ ... 


i= tional compensation ‘for labor. a 


and materials ins ‘constructing: 


‘the dam, when the-excavation. <". 
Ve required to. teach” bedrock’ wag 7 o 
|. greater ‘than: ‘indicated ie cars 
|”. table of test. pit results: ihelud- i ee 
ed in the plans, ‘and. the’ dam @'y 00 


‘changed conditions”. articles ts. tS 


construction’. 





‘always ely 3 as if. ‘they vwere ce 





“= held to 


—. designed. 


4 se | 


- CONTRACTS—Continued 


. Changes—Continued 


Delay in the completion: of. 
- pumps ‘due to additional model: 


_ Page CONTRACTS—Continued - 


| Changed Conditions—Con.. 

articles of. -the standard form:- 
of Government construction |: 

“specifications. : 


tests: voluntarily undertaken o4 % 


by contractor in order to dis- 


cover cause of vibration in the — 
is not :an: excusable: — 
cause of delay entitling the 
contractor to the benefits of an. © 


pumps. 


escalation clause, even though — 


technical problems of unusual 


difficulty may have been in- ~ 
volved in the manufacture of - 
the pumps, nor can: adjust-- 


ments made: in the ‘pumps: be. . 
changes. - 


constitute © 


which would: entitle the.con-.. ° 


tractor to - extensions | of time. | 
_ by way of. an equitable adjust-. 


- ment. under article ' 2 of the. cs 


: contract when the. ‘contractor 
voluntarily accepted the re. 
sponsibility for mane, the 
| changes - .- --~-~- Jecihilees, oe 
vie Changed Conditions.” a 
, ‘The’ ce toca nde a 
. contract for the construction 
-. of a timber damat a Jump sum 


385 | 


price required the contractor © 7 


to make his own investigation 


of the site; warned | ‘the con-. | - 


"tractor that subsurface infor=_ 
mation’ shown. on the plats - 


contract,. the 


As a-general - 


es W 


--,: Page | 


must be read in the light of | 
these provisions, so. that. the _ 
| contract -will be construed. as a, 
| whole, and. effect given to all. 
_. of its provisions. : 
proposition, however, it must: 


not be assumed that: test. pit - 


results which are not guar- 
in them- — - 
_ selves a-definite representation 


anteed.. constitute 


of fact on ‘which a contractor. _ ? 


_ may- always’. rely as if they. 
were. warranties. be eh in eee. 


311. 


Where a contractor who was... - 


high.. school . 


excavating for fontnes for a. 
Ketchikan; =o 
Alaska, was aed. to visit’ 
the site,.and acquaint himself. 
with actual. conditions of the | 
work, and did visit. the. site. 
which was covered with mus-. — 
keg and hard: rock. exposed as © 
the result of: preliminary. grad-. 
ing by another contractor, the — 
-- contractor cannot: be said to. 


have encountered’ changed con-. | 


ditions even. though. continued. 


rainfall subsequently softened — 


ea | ‘the hardpan, material under- 


was not guaranteed; and stip- 


ulated that liitches be cut to 


solid bedrock. “Nevertheless, ne 3 | 
the contractor is entitled to — 


recover on his claim for addi- 


tional compensation for labor. 


and. materials’ in: constructing - 


the damit; whien"the excavation’. 
required to reach bedrock was © 


we greater than indicated in a 
table of tést pit results. in- 
- eluded’ in the plans, and the 


dam itself, which was designed 
on the basis - of this'informa- 


also included the | 


37 18 865 64 


ia lying the site... 


formed. by - the. preliminary 


grading contractor should also 


have. been. known. to. the con- 


- tractor,. since it was ‘performed | 
prior to ‘the bidding on the 


construction contract__------ 


| Contracting Officer 


The conditions ~ 

encountered were to- be ex- - 

pected in that region of Alaska, 
_and the effects of. blasting per-_ 


429 


The appeal of a ‘contractor : x 


from the. decision of a con- 


eee ~ tracting officer . assessing lig- 

tion; had to be-considerably re- |] 

‘As the: contract 

a “changes”: 
é and the Pisces conditions” Be 


uidated. damages. against the 


| contractor by reason of. the. 
| late completion -of the work. _ 
cannot: be« -considered | on, the 


| ~ - contract. es 
of the’ causes of. delay by the > - 
of contracting — 
- merits does not. amount to &@ ¢-) 
waiver ‘of the requirement of © | 
- notice, * 
-’ officer ‘could’ extend the time ~.. — 
for giving notice only with the -. | 
‘approval of the head. of the — 
Department. 


“CONTRA oTs—Continued - 


7 Contracting Officer—Con. 


“Page| CONTRACTS—-Continued: 


e Damages—Continted~ 


“merits - “when ‘the. contractor. +5 : 
| failed: 0: give: the’ ‘contracting. é 
officer notice: of the causes of 


4 the ~delay as. 


ce required by — 
Article 9-of. the standard form. 


of Government construction’. 


The. ‘consideration 


officer on - 


Although © 


the. ve zy, 


“the <>, 


head of the. Department had — 


| delegated to the heads of — | constructed by the. contractor ie 


bureaus ° the authority tO -@X2 
. tend-the time for giving notice, 
and had authorized them to = > 
redelegate the- authority to 2? 


their subordinates - by 


| order E 
published i in the Federal Regis- 9. 


_ ter, no effective - redelegation 
owas: accomplished | in this case, °°) ~ 


- gince’ the 


struction + 


7 o, Reclamation Manual. Beco Bo 


ne Commissioner. of... 
Reclamation - authorized hiss.” 
° contracting: officers \ to extend =. 
| the time for giving. notice. by= 

 means'‘of: an. unpublished. in 
inthe Bureau of 
~ 146 | 


The findings: of a contracting ae 
| officer will. be: presumed to- bei... 
correct in ‘the absence of con-- ~~ 


trary proof by the contractor=: ears 


“165 


> Where a: contracting. officer. 
has granted: certain authority Te 
“2 0 & construction engineer for °°» 


_. gpecifie purposes, it does nou 0 = 

2. = -follow-that by such. ‘grant: hess": 

_<.. contracting officer has:divested . =. 
ee himself of his general authority, ‘ Ble 


“nor. that. ‘the. construction en- 
-_gineer had authority to author- att 


Damages: ee ae 7 
"Liguidated Damages a ue ogo 


Bs It isvwell: settled: hat. ie eu “ 
oo - failure to except an item from: - 


: ize changes - RoHS Ts “422 ‘ 
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 Liquidated Damages—Continued , 


| settlement :has' the . effect, of oo 
barring: any claim’ based’ on 
such: item, and, therefore,- a 

: ‘contractor who, in executing a. 
release on. the. contract, re-:.: 


quested an éxtension of time of. 
a certain number of days for. 


the completion of the work 9 

- under the. contract,. 

_ | + subsequently increase its.‘re- 

since the contracting. | quest to:a. greater: number of | 

days, in’ ‘order to avoid the ~~ 

assessment: of liquidated dam- a 
: , wJecee? *? J4bs 


‘Remission of Liquidated Damoges. es 


seamnot. “4 


The partial use of the facility of 


is not a sufficient Treason for: a 
_ remitting: liquidated: damages, ae. 4 
when such use in no way, ine | 
terfered with the work of the. meet 3 
| - eontractor..-------- cee ae neg 


‘Where a contract was Sond oe: 


fied ‘by. an- understanding: tbe-s ae ca 
tween the partiés which was, 00 - 
strictly. speaking, . inconsistent os 

with. its literal terms,: ‘and so). 


constituted a, change. “within. . 


perform 


| the general scope”. thereof, as 
_ provided. in article 2 thereof, 4. 
and ‘where aS a: result. of the era, 
change: the. contractor was...» 
required . to. | 
work, he is entitled not only... 
_to payment for the extra work 
accomplished ‘but, also to an. 

~ extension of time: for the: com= o 


‘extra. MSs, 


pletion of. the -work: by way-of co 2 


_ © The: Interior. Board of. Cae a. 

ek Appeals i is not authorized a | 
to. make. recommendations to. ze 
the Comptroller. General. with ce 
| respect to. _the., -remission. . of : oe . 
liquidated . damages: pursuant . vag = re 7 te 
f°. to section: 10: (a): of the act: of a oe 

as AE cs ve 1950 oF Stat. 


an equitable. adjustment, BOGS oS B 
: liquidated. damageswhichhave. 
_~ been... assessed |. against). him. see 
should be remitted 2222224. 1186: 


~ Ee 


CON TRACTS—Continued - 


Damages—Co ntinued 
Remission of Liquidated pie al 


. Continued - ; 
578, 591; 410.8. C., 1952 ed., 
sec. 256a). This function is : 


vested in the Solicitor of the 


Department by section 27 of 
Order No. 2509, Amendment 


Unliquidated Damages 
‘A claim for additional com- 


pensation to cover increased — 


costs. allegedly. incurred. .by a 
supply. contractor. because:-the - 
- Government withheld what 

was contended to be an exces- 
Sive amount of money to in- 
sure that the contractor paid 
a back-charge for corrective 
work, and because the Gov- 


‘Page CONTRACTS—Continued | 


146 


ernment failed to give notice | 


to the contractor as required — 


by the contract, isin the nature | 
of a claim for unliquidated | 
damages, which an adminis- — 


trative officer of the Govern- 


ment.:has no authority. to con-. 
sider or settle_..2..2.-2--2-1. a 


To the extent that thie oe 
ernment may have withheld. 


from the contractor informa-  _ 
tion concerning subsurface con=- 


ditions, such conduct. could 
only.form the basis of a claim 
for © unliquidated damages 
which. the Board lacks juris- 


diction to consider... 22... 


When in the performance of 
a contract. for the completion 


of earthwork and structures 


to be paid for at unit prices, 
the units of work. were esti- 
mated, and the specifications 
included a provision stating 
that the estimated quantities | 
were approximations for com- 
paring bids, and no claim 
should: be. made: against the 


oll 


Government for excess or de- 
. ficiency, therein, claims. of the 


- contractor for: additional. com- — 


pensation based on large over= 


- Damages—Continued. : 
Unliquidated Damages—Continued 
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. Page 


runs in: the estimated. quanti-. — 


ties, which concededly did not 
result from changes in the 
work within the meaning of 
the “changes” article in the 
standard form of Government 
construction contract, are 


Claims for breach:of an implied 
condition of reasonability in | 


the performance of the con- 


_ , tract; and, as such, are claims | 
‘damages’: 


for unliquidated ! 
which the Board lacks juris- 


a diction to consider or allow. 
Even though the Government - 


erroneously estimated one of 


the units of work, the contract 
may not be reformed on the. 
ground of mutual mistake of 


fact, since there was no agree- 


-ment.to perform so much work | 
for a lump sum but only an~ 
agreement to perform. an ap- - 
- proximate | quantity» of work 
at so much a unit: of- work ii | 


Delays of Contractor | 
_ The appeal of a contractor : 


456 


from . the decision of a con- 


tracting officer assessing: liqui- 
_ dated damages against the con- _- 
_ tractor by reason of the late 
completion of the work under | 


the contract must be dismissed 


when the contractor failed to. | 
give the contracting officer 
timely notice of the causes of. 


the delay as required by article 
9 of the contract. The con- 


sideration of the causes of delay — 


by the contracting officer on 
the merits does not amount to 


 @ waiver of the requirement of: 


notice, sin¢e the ‘contracting 


officer could extend the time : 
for giving notice only with the. 


approval of the head: of. the — : 


. Department. 2-s.5254-c40l2. 7% 


A request for an extension of - — 


time ‘to take: care of. ose in.” . 


: oo i eo : ike _INDEX- DIGEST 


Page Baas 


_ failed. to meet. the burden of ors 
proving that an alleged labor * 
| calculable =~ 
_ -duration-and was attributable : = ; 
to the’ Korean conflict rather 
than to its ‘own lack. of fore- . 
os “Phew op 3 
record “indicates: ‘that ar: vade=® |. 
es quate supply of labor could’ have’ te eile 
- ybeen, obtained if adequate ee i 
"vance notice had been givento. 
| es “the. state employment agency, and : ae 
| adequate housing facilities had 
_. been supplied at of nearthejob ~~ 


c “/ pite. as: ‘required by. the- ‘speci-. | B held -. 0%, 


shortage . was. of” 


thought” and: diligence... 


-°. fications, .and: hence’ the: situ-°\ 0 - 
ation cannot ‘be said'to have’. 
peas “beyond. the: control cand... oe 


6 ‘pumps is. 
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: Delays of: Contractior—Con.. | Delays of Contractor—Con.. 
the. performance of-a contract.’ | without:the fault:or norte ase 7 
ee. that. led. to: the assessment . Of ao e of the contractor” within the = ow 
_ | liquidated: damages“ agaitist“a . . - | meaning“of Articles9 of the “°° 
- contractor must be denied, not-... | standard. form of Goveriiment - 
es withstanding the claim that the oe construction » contract. - The’. . - i 
 délays were attributable. to the. . 1 Board: cannot find: that the 1: 
 Korean.conflict, when.the con-.. | — provisions of the specifications. 
. tractor sold machinery: ingood. -. | - requiring the contractor tofur- © 
. condition “that was.usable:in. .. |° nish adequate housing facilities’ aa 
the performance . cof the - -CON-. 0: _ for workers at the job site were ©» 
z tract, and subsequently, entered. |.» waived by the Government. in 
into another:: contract” which i the absence “of: positive evi-. 
_ required: the simultaneous use _. dence of ‘such-a waiver.: The. 
of the available. machinery in. ~ contracting officer ‘has entered 
the performance: of. both con- no. change : order., eliminating ~ 
_. tracts... Moreover, since..the.: | ‘the provisions: of the :specifica- 
- contractor . was, allowed. : an... tions:.:in -question,. and -the:~ 
extension of time. for the per- Board. cannot :indulge -any. - 
formance :of the contract be- |. presumption. that ‘he did so 
cause of the-shortage of parts. - _ informally: in. view. ofthe ob- . 
due to the. Korean conflict, :the vious -need:.for the vhousing: 
- contractor: must .demonstrate ...... facilities.:. As the housing prob-- 
that'.delays attributed to the’ lem at or near.the job site was, . 
_. unavailability of new machinery moreover, necessarily known to. ~.. 
were not. concurrent: with the. °.| : the contractor: at the time it. - 
. delays due to the shortage ‘Of::' -; | bid forthe contract;: it: could: 
EDEN G ia oN Serta _. 145° shave had no connection: with. 
A request for an n extension of |. -the Korean-conflict.and cannot. * 
time to take care of delays. in: - constitute ‘an’ “unforeseeable’’ 
_ the performance of a contract. —«| cause’ within the‘meaning of .. ”: 
~ that led to the assessment of © - Article: 9 of: the. standard. form 
liquidated damages must be of . Government. construction he 
~ denied when the contractor. has eo? alle contraotti lis eee od: elee oo 148 


Delay. in: the completion. oS a ae 


hee pumps due to additional model...-) 
| o. tests . voluntarily cundertakén eee 
: by contractor. in order: to dis- 
cover. cause. of. vibration i inthe -. -. 
‘not van: excusable: oe 
_  eause: of :. delay. entitling. the... 


contractor, to: the: ‘benefits of: an. . 


- escalation clause,: even though” ee 
~~ technical. ‘problems of. unusual . 
~. difficulty : may have. been ‘in- | Sa cach 
~ volved: in the ‘manufacture. of. . - . 

the pumps, nor. can. cadjust-.. 06: or, 
~~ ments: ‘made: in. the’ ‘pumps be 
Sale constitute... changes... - ey 
ee _- which: would - éntitle: the’ cone-.e.: .. 
ees tractor : to: ‘extensions: “of. time Se gs eS 
oS by. may. ofe an. equitable ad- o 


extras was 


INDEX-DIGEST 


CONTRA CTS—Continued: 


- Delays of Contractor—Con.. 


“Mies CONTRACTS—Continued 


justment under: article 2 of the - é 
contract when the contractor.» 
voluntarily accepted ‘the re-. © 


ie sponsibility - ru making ae a 
Changes: too Lee ee. _ 


Where coated: fae ine. Gon 7 


ernment contends: - 


e that’ the = * 
“se delay" in the. completion of the - 
—eontract. is attributable to the ’ 
tardiness: of the: contractor: in 

~~ gommencing: and” prosecuting — 


the work under: the contract: 


‘rather than to weather condi- + <a 
cand the record ‘shows «» | 


tions, 


_ that the contractor delayed in * 
“commencing work for a: greater:. 


| numb er of days than the ‘prob-: 
able riumber of unforeseeable - 
days of bad weather, there is 


serious doubt: ‘that: the. cons 
tractor is entitled':to any: ex: a 


tension of time at: baal Lis ee 


Extras 


4g | 
abiibece "aga rock, +2 


‘When’ extra, work. has, ‘been | s 
pectorasa: by A: “contractor, oe 
_ pursuant. to an. order, of. the... 


contracting | officer, 


a subse. 


quent. claim | ‘therefor by -the % - . | 
contractor | is. not. parred_ be- see 


cause DO - 


written. onder, fore. |. 
entered, . S. re- 2. + | 


quired: by. Article. B of the” — 


i standard’ form of ‘Government - oa. ae 
construction contract, and the 
_ contracting officer 

directed: to. enter. an -appro-— 
The pur- 


priate change order. 


may: be > 


pose of Article. 5. is to protect at 


the Government against claims 


_. for ..extra. compensation ‘for. 


_ work. voluntarily. undertaken 


by a contractor, or ordered by 
a subordinate of a contracting 
officer without: his ADPIOVE Se ‘ 
om Interpretation | Re 4 
Article 6 of. the form of . 


land-purchase contract used 
by the Bureau of Reclamation 


for several: years prior to its 


revision | ine , 1962. which pro- 


980 | 


fications, 


ted. the. ‘application a 
escalation clause to the period. ike 
- from bidding to shipment, the 
. contractor is not entitledtothe 
benefit of the clause beyond _ 
the. period when shipment: was) 
~ due,:even. though. after installa~_ 
_ tion of the pumps it was found | 
that. adjustments. were neces- ee 
885 
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cos Page. 


vides in pertinent part. hapa 


| the amount paid by the United 5 
States for the purchased land. -_ 
should constitute ‘full pay-" 

~ ment for all damages for entry 
upon the said property andi«-— 
the construction, — | 

and maintenance of reclama- ~. 

| : tion works thereon ‘*'* *’ has -— 
--been--interpreted:by - several: ~ 
rulings of the Solicitor : begin- 
“ning in. 1948 to release the. -— 


operation, © 


Government from liability for aon 


Ww ill ‘be. 


damage to- remaining lands 
which are appurtenant to the — 

- land purchased from the claim- 

| ant. Such rulings are hereby cea 
|. reversed and claims denied. on 
that basis’ - 
sidered on their. merits. as 


recon- || 


Although such varying terms — A 


as fun ‘bedrock, 


“solid”: 

r “bedrock” were em- "— 

: ployed in the plans and speci- . 
the contractor was. _ 

— not ‘unreasonable in. regarding 

~ all these ter ms as Synonymous, 


The term “solid rock”’ is ‘only . , 
a synonym for “bedrock, ond 


_ the term “solid bedrock” could | a 
_ be regarded by the contractor 


e as mere tautology. -..2o0.— ald 


When. the specifications lim- - 


A bontractor: is nee entitled 


of an. 


to additional compensation for 


installing a backing of lath and — 


plaster rather than cheaper. . a 


gypsum board in certain rooms —. _ 


of a high school, even though — 
there was a discrepancy in in- . . 


dicating the. type. of pee 


“CONTRACTS —Continued <P age | conrRacTs—Continued 


a on“ his: - part, 
relief. may, not. be had, since it. te 
eee well-settled that, the reforma- we 


- Interpretation-—C éntinued:. 


between the. applicable sree ney | 


_. .. ings.and a room finish schedule. ea 
7 “constituting: the-“last. sheet of —-°. °|~ 
the drawings. The room finish... 

“schedule was not. part of the... 


- specifications and since. the... a 


no discrepancy: ‘was only. between "iy | 
two sheets.of the drawings, it’). 


was to be resolved. by.- ‘sub- eat 


: fications... ses we eesb enc et bees 


. on Moditeation ae ei sea 


; ~ mission to the contracting: of ae 
 fieer as. plas bythe speci--. 
422 | 


<Where,.the. ‘asoeptanee: of ae o 


Eee. change order by the contractor... | 
represents a unilateral mistake | 
administrative .. oe be 
~ had delegated: to: the heads. of ee ee 

_ bureaus ‘the authority: to eX fing: Sao, eS 


~ tion of contracts is a judicial . — 


rather than an. administrative ", & 
; era Oreste dae een 


nar ‘Notices © 


The api of a ‘contractor 


oe froria the decision of a con-. 


_tracting officer assessing liqui- ie 


; 7 dated — damages against the - a : 


- contractor | by reason. of the | 
late completion of. the work, aa 
under the contract. must be 
- dismisséd when the contractor 


by article 9 of the contract. rast, 
“The. consideration | of thes. °*) 
causes. of delay by) the. con-. 


-tracting officer on the merits: - 


of the requirement of notice, 
-_»sinée the “contracting ‘officer aos 
~-eould extend the time for giv- 
“oc ing notice. only with: the ap- ae 
- proval of the head of the Dee" _ 

i partment... 2__-_- Eee ee" 6 | 


. oe The: ‘appeal | of a “contractor a i 
xe from. ‘the decision of a con- 
- tracting Officer assessing liqui- * 


does not’ ‘amount to a'waiver 


~ dated © damages against the 
. contractor by Teason of the 


a ' Government 


having | 
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late. completion ‘of | cy oe 
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cannot. be,. considered. ‘on. the ce 


~ merits” when | “the | -coritractor.- a 2 
. failed. +0 give. the contracting. Bien 
| officer. notice of. the causes.of ©) 
_ the delay as required by Article: 
. 9 of the standard form of Gov-- =. ~ 
- ernment construction contract. 
" 'Phe consideration ofthe causes; 
of delay. .by. the contracting ... 
-Officer-on. theinérits:doés-not 
amount to.a.waiver‘of;the ree 9. 
| — quirement. of notice, since: the: 
contracting officer could extend. oe ; 
the time for giving notice only 9: 6 
with. the. approval of the head...., 9° 2 
of the Department. “Although... 


the head: of: the: “Department ee - 


| tend the time for: giving notice, . 

4 and had authorized them ‘to — lest eats a et 
_ delegate the authority to their. 
| subordinates. ‘by. order — _pub- a es, 

oe lished i in. the: ‘Federal. Register, fo) oa 

no. effective -redelegation ' was. 
“accomplished in this case, since . 
the Commissioner of Reclama- > | 

7 tion authorized, his contracting ~ oe 
. - officers. to extend ‘the time for ©. 

giving ‘notice: by means of an 

unpublished instruction’ in the 

2 failed: 6. give ‘the: ‘contracting - Fao 7 ‘Bureau of f, Reslamation Man: ae 

eg officer timely notice of the | ones 


a causes of the delay. aS required ie Performance -iete - 


oe Project Engineer ‘assigned. c 


to supervise the. construction ° | 
of a sewer does not. transcend. dee 
his proper function when.he as- 
- sists the contractor in-making » 
the necessary. preparations and: sf 
- ‘computations: in,the:laying-out. 
_ of the sewer after it has been. 
|:. discovered.: that. the original... 
plans for the sewer were erro~, me A 
, «BA 


AD contractor who. bids con,” a 


contract is. 


charged with the obligation of | ae 


available _ 


whatever — | 
ey. and labor may be 


INDEX-DIGEST © 
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necessary. to: execute. the con- 


“*s tract;-andsthe: burdenzof: ‘proving | 
- that !..delays:-werte-.exeusable 
rests. upon the.contractor who’... 
has taken: an appedl__.---2 2-0 


When bids on a:‘contract were: 


opened on June 26, 1950, .a day. 


after the commencement of the 
Korean conflict,,and the con- 
tract was awarded on June 29, 
~-: 1950, - four: «days: later, -. 
though: the contractor’ was al- 


even. - 


ready bound by its bid when. .— 
the conflict ‘commenced, and. .-. 
the proportions and probable 
‘ duration: of the conflict. were --. 
not then entirely. manifest, the . ° 


contractor was: at: least: put: on, | 
_ notice at. the very: beginning , 


of the. performance of the. con-: ...-- 


- tract.that difficulties.in procur- 
ing labor. equipment. might. be 


expected, and that early. and | 
determined . efforts: would be. . 


necessary if shortages were..to 


be avoided: = oi ee sb ee cee = “145 - 


When the specifications lim- 


ited the application ‘of an esca-: Lif 
lation’ clause’ to. the. period: 


from. bidding to shipment, | 
_ the contractor isnot entitled to. 
the benefit of the clause beyond ::. :. 


the period when. shipment was.” 


_. due, -even: tough aftersinstal- 
lation of the :pumps it was 


found that adjustments were | 


NGCOSRALY 2s ote eS 

Where the specifications for 
the construction of a high 
school required that the build- 


— 385 


ing be*constructed-entirely of | — 


various types of ‘steel’ and. 
manufac-:: . 
Detroit Steel. 
Products Company; except for 
the foundations and structural: 
steel, and that the.manufac- - 


aluminum panels: 
tured. by. the: 


turer or. his: authorized i repre- 


sentative erect: the panels, the): 
contractor ‘is .‘not~ entitled’.to —: 


ee Page | CONTRACTS—Continued | ae 


Performance—Continued 


when. the evidence shows that 
the panels were erected by a 


subcontractor not. authorized. 
by the Detroit Steel Products . 
‘Company, 
tions of the manufacturer for . 
the erection:of the panels were 


and the instruc- 


not followed in a considerable 
number of respects. The con- 


tractor has the burden of.prov- - 
_ ing thatthe panels: could. not 
produce a weather-tight build-. 
ing, even if:the-instructions of © 
* the manufacturer “Had been | 
followed i in their entirety_--.- 


Protests 
A contracting officer . waives 


17 


. Page. 


work undertaken to correct. 
“leaks -which;.appeared cin the. 
‘pbuilding after:the-installation. - 
of the wall and roof. panels. 


428 


the requirement, of timely pr O- 7 


test by considering a, claim o on. a 
225 


the Mente 40 eee 


Although the Board has held 
that a. contracting officer can- 
not invoke the requirement of 
| timely protest if he has con- 


sidered: a, claim on the merits, 


the consideration of the merits. — 


must involve a question of ~ 


_ fact, or at least a mixed ques-— 
tion of law and fact that is ~ | 
“disputed.” ‘Since i in thée’present 


case the contracting officer 


- merely held that the claims 


could not be allowed in view 


of the approximate quantities | 


provision of the specifications, 


- which was an expression of an 
--opinion on. a. question of law, . 


he:was not barred from denying 
the claims merely’ for failure to 


make timely protest : oo area 


Release: . 


It is. well sctiled.. thnk: the : 
failure to.except an item from - 
'.-gettlement has the effect: of. 
_ barring any claim based. on - 
- guch-item, and,: therefore, a..’ 


456 
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7 * - Release—Continued | 
__ contractor: who, in’ oaoutie® ve 
-~. @ reledse on’ the: contract,: re- 
-» . quested ‘an:-extension® of «time “.~" 
2. OE: a certain ‘umber | of: days: 
for the: completion. ofithe work: =). 
under ‘the: -contract, . 3 
ot subséquently increase ‘its re-'!'- 

quest ‘to! a: greater number. of » 

oa in’ order’ to “avoid. the. 
pa asséssinient’ of Mauidaged: dam- =. 
a ee a te TAR 


days, 


7" ‘ Specifications | 


-eannot =: 


> Where a: ‘contract: ‘provided sha 
; for the excavation:of'a partiou-" <~ 


o» lar section of 4° channel’inac-’- 
_ eordance: with 
and drawings, and'the require- : 
ae “ments of the work-were reason= °°’ 
ably ascertainable - from ‘theo 
2 drawings relating. to. that sec- y 
_.-. tion of: the;canal, and : a related ee 
is "drawing, which. showed - that ae 
_:, there was much more material: ” 
_-“on*one side-of the’ -cénterline| Of, 
“it “the: channel than on the other 
| gide,.. and’ that the. ‘embank- | 
ments were: designed _ to- be i 
ee approximately equal . and Oc. 
-. contain a water flow, of 4,000... 
oe f.s. which would: require the. a 
ees embankments tobea minimum .~ 
height of 18 feet above. the. 


specifications ee 


bottom grade of the channel, if. . ay 


. allowance | was also to be made 
oo, for a freeboard, the contractor, - “ 
is. not: entitled to. additional. 


| compensation for equalizing. > 


sary | minimum height, 


ithe embankments to the neces 
oo not- 
aa withstanding the’ ‘omission of | - 
the 18-foot dimension on one of. 
oo ae drawings, ‘and its revision 
Sa | | by the: contracting. officer. to: fs 
_ 4... show ¢ the omitted. dimension, at 
_-.. ‘a.time-when the contractor had ~*~. 
 . virtually completed: the exca-- 
.. vation work ‘on that: Becuon of oe 
the canal. 232.2222. ie eee 
A contractor: who. was “Te--).0) 


164 


7 quired to: lengthen-and recon-::\:" 
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struct::a bridge | inv accordance 1 oe 


center™ “span in: 


_with unit prices'stipulatéd'in a’. 

schedule: for’ erecting. salvaged oo 
|. timber in structures,’ removing ©". : 
timber in existing: structurés; aes 

and salvaging timber, was not:f 9 
~~ entitled to additional: compén-": 


sation ‘for removing-the center!) 


‘span-of the existing” bridge: ar oes 
_. prior:to the construction’ ‘ofthe: Poses, 
. -eenter:pile bent: for: the length-~ i ee 
ened. bridge, and replacing” thes ise 2. 2 
its ‘original’: 200° 


position, when the: removal: Of 22 


the center span: was*a: neces: 37 | 
“. sary operation in. reconstruct+ 95) ~ 


ing the. bridge;:. and no. provi- 


sion for payment for ‘this work. eo ee 
was cones he the cone eco. 
a oe AGB 


When’ aiabiguity: of a i phris ees ~ 
in the: specifications. was due'to: #0 


eee 
BR gg Te ne oe 


received: : “by: : the: 


mage 


_ [vy tts position’ in the sentence ‘and Ze oe ee i 
: | ‘such: ‘emibiguity ” was’ a : . on 


oe eae and. by. information oe 
-contractor «” ~ 


from the’ contracting . officer). . 


~ prior: to: the submission: of the: *~ oe 


bid, a: claim: fori extra work... 


: ‘based on: the: > phrase should eis: fee. 
| rejected: Soule epee ea ae ey 2 a 


-- When, es apeciftoations’ ae 


prescribing in detail:the man- . 


ner in: which plaster work: was.) 


- to be performed,:and expressly <9. 

“-Fequiring plaster to:be% of amew 

| inch thick, :the contractor was. ° ~ ae 
~ required: to: apply: plaster.ex- +). 

|. ceeding? . twice - the: 

‘thickriess’ 


‘specified 0 

“ins a: -considerable ... aN a 

area, and to-do an-excessive #0 
| amount: of shimming; the: Sones a, 


tractor.) was: éntitled’ : toa 


_ equitable: ‘adjustment: for the - 


| : extra work. ne era ee pes ye nee : “225, 7 . et 


Where the. plans” ree speci- : io ae 
fications for:the construction Obs 


- footings for-achigh school gave). 


the results: of..subsurface, in-: 
vestigations: and: indicated the: oe 


a ee 


. “CONTRACTS—Continued ! 


soli ncatlonesitontinsedl 


7 see depth. of. the ‘footings, shiek 


“ were:to: be keyed. in golid-rock. 7 | : 
to be 1: foot: 6-inches, but also. '-- 


contained language: that. indi- 


cated uncertainty: in:the plans, .:.. - 


_ and that the: rock. lines:shown. - 
on the: plans: were ‘‘‘approxi- | 

mate’, the depth. of ‘the: foot- - 

ings cannot.be regarded : as: 

' . definite and 'précise,*. 


tractor is, nevertheless, -en- 


a. titled. to. additional compensa- 


‘Fhe con-* -. 


tion : for: constructing: footings: : 
which exceeded the indicated -:: 


depth: by. more ‘than :one ‘foot, 


as held by: the original. con- 
 tracting: officér.w sec. ie a nee 


- A contractor: is: not. entitled. ona 


_, to additional.compensation for” 


providing : ventilating. outlets ~. 


in the. concrete. floor:.of.: the: 


auditorium of a high school.as:.:» 


part of the ventilating ‘system: | 

— even though::the. auditorium..:: - 

floor seating, . which’ >was..an ©. 
alternate. in the: bidding,:-was 

- temporarily* eliminated, and: 


: the. specifications may-not ae as 


provided all the details for the 
outlets, since openings. were 


| | ‘required by ‘the specifications - 
_ to-be constructed as part of. the 
ventilating system, which had: 


not- been -eliminated, -and-the. 
specifications also permitted 


~ the contracting officer to sup-: 
ply such detailed drawings as. | 


Tight be necessary. 2.2.22 


When in the performance of. 


a contract for the -completion 


. of earthwork. and: ‘Structures to... 


| 422 


be paid for: at: unit prices, the... 


units of work were: estimated, 


‘and the specifications included 


a provision: stating :that the - 
estimated quantities: were. ap- © 
comparing - 


_ proximations: for: 


‘bids; and.-no claim should: be. ~: : 


- made: against :the.Government - 


_for excess-or deficiency therein,:..’. 


“claims: “of. ane ‘contractor: : for: ‘ 


: Page CONTRACTS—Continued. 


| ‘Gpatiloadois Cora quads- 
additional compensation: Gas 


7 


Page 


on large overruns in: the ‘esti--... 
mated ..quantities, which con- . .- 
cededly ‘did not:: result: from |. 
changes in the work: within. ‘the - ... 


meaning of: the... 


“changes? | 


article.in the’ standard: form. of. o39 : 
Government: construction.con- :..; 


tract,-are:claims for breach of: _ 
an implied condition. of:reason-_- 


ability-:in .the -performance: of: . . 


the contract, and, as.such, are : ; 
claims for unliquidated dam- 


ages which. the: Board. lacks : - 


jurisdiction; ‘to... 


consider: or | 
‘allow... Even though the:Gov-... :- 


ernment erroneously. estimated 
one of: the units:.of. work, the - 


contract. may not:-be reformed os 3 
“on the ground of mutual-mis-.. 


take. of fact, since there-was no: 


agreement to perform so much - 


work for a.lump sum but only. cnet 
an agreement to’ perform an. _. 


approximate. quantity-of: work: — 
at, so much a ‘unit of. work... 2 


456 — 


Substantial Evidence ae an : 


Where contractor. on. appeal | ai 
has submitted affidavits: ‘fend- :. 


' ing to. establish that he was 
not responsible for. the - incor- 
rect installation of a sewer,. and bye 
Government. offers: no. 


the 


counter proof of a substantial - 


nature, the contention of. the - 
contractor must be accepted__ = 


Subcontractors and Suppliers me = 


Insolvency of a subcontrac- 


tor or supplier is not an unfore- 


Unforeseeable Causes _ 


Po rer o9 


‘seeable and-excusable cause of 
delay entitling ‘a contractor to” 
the benefits of an escalation: 


clause = 2.2222 an 2a 385 


When. bids.. on & contract = 


- were opened on June 26, -1950,.- 

. a day after the:commencement: ~. 
~of the Korean conflict, and the::.. - 

contract -was.awarded on June. — 


29, 1950; four days later, even | 


ee tractor. has: failed: to'meet: the? : 


’“galeulable” duration : cand “was # 


= gence. The’ Tecord indicates a 


200 2 7 oo as | INDEK-DIGEST.. s 
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ms Unforeseeable: Catises—Con 


» the Government i in. the absence’ 
08 positive: évidence: of such a» 
waiver: The. ‘contracting: offi vey 
cer has: entered no.change order 
eliminating: the: ‘provisions: Of: 
the specifications’ in: question, , ae 
and the: Board. cannot, ile 
any: presumption: that he‘ did’: 
so informally.-in’ view : of: the = 
obvious:neéd’ for:'the:; shonsiigi 
facilities. _ As’ the housing aie aA 
1 Jem at or-near the job’site was}: 
I moreover; : necessarily: known to : 
the contractor. at. the: time Tt 
‘bid forthe: contract, .it; could:: 
.. have-had no: connection’ with the? : - : 
1“ Korean‘, conflict.. and: cannot ;:~.. 
~ constittite:: ani ‘‘unforeseeable” | Ao 
- cause- within the: meaning: of: 


‘Unt oreseeable. Causes—Con.: aoe roar ue | 


_ though: the contractor ‘was: alee 
ready bound by _ its ‘bid: when: * 
the conflict’ :commenced, - aa : 

the proportions ‘and ee 
duration’of the conflict were 

: not then: entirely: manifest, the? 
 - gontractor. was’ atleast: puton- 
notice: at ‘the . very Beginning” 

of the: ‘performance: ‘of: ‘the: ‘con=" ie 

tract: that. ‘difficulties: in “pron 

curing ‘labor serena ae 
_ be expected, and: :that. se ee 
and determined | efforts: would 
_ be necessary: if ere swere: _ 
: to be avoided_ius: vig a. os 
-  A-request: for" an: extension: | 
7 eee of time to take’ care ‘of delays 
in the: ‘performance’ of a: cone ; 
tract that-léd ‘tothe: assess‘ aS 
~ ment ‘of’ liquidated: damages — of Government’. construction ~ 
must be: denied :when the :con-:’ oe - 


' Article : ‘5.uof: the: “standard : 


- burden.--of:: ‘proving . that: JAM i act. a 
alleged* ‘labor’ shortage« was: “af contract; uwhich?. ‘prevents: the: EP, 
i Government: from charging. one 
~ contractor! with’ excess:icosts “-: 
when delays are:due. to ce ae 
- seeablé: causes beyond: the con-. om 
trol and: without: the. fault. or. 
a negligence: of the: contractor, ASscss 
|} not strictly: applicable:i in satan pas 
.. mining: whether the: contractor: | 
j ar is entitledito the: benefit. of es=...:-, 
| -calation clause by-:reasons. of: 
- such: delays, but’ the provision 
of the: contract: may‘ neverthe- © 
“less be applied by analogy. _—. 385 
Insolvency. of a: subcontrac=: ; 
tor or.supplier is:not an. unfore=. on 
seeable and: excusable ‘cause of: 
delay: entitling a' contractor £0: 
the. benefits: -of . an: escalation: 
clausesiiiceeecbek ie ss - 385 
A-claim.for an'extension of . - 
| time-.for performance: of’: a : 
- . Government: construction eons ae 
_ tract. based: ‘on: unusually. se-. 
’. vere.weather conditions. can. be! 
- allowed only when the: evidence. 
indicates that the: severe weath-: ee 


= attributable. to. the™ ‘Korean. 
se conflict. rather thai’ ‘to its own, 
“lack © of ‘forethought © ‘and ili, * ) 


» that an adequate’ ‘supply - of | 

|. labor could have' been ‘obtained - 

4 2 adequate advance noticehad ~ 

_.. been's given to the state: employ- 3 oD ; 
- ment “agency, ' and’ adequate” 

housing facilities had been sup-"" Wane 

“plied-at or near the’ jobsite as‘ 
required :by the :specifications, ..., 
and hence. the situation cannot. ; . 
be..said., 40. have ‘been. “beyond. . 

the’ control and: without: the: m iy 
fault. or negligence of. the con- . ° 
tractor”, within the meaning we 

- of Article 9. of the standard | 
form of Government construc-: 
tion contract.’ ‘The Board can- 
not find that the provisions of °° 

_. the specifications requiring the. 

~~ gontractor to furnish: adequate 

housing. facilities: for workers 

at: the: job: site’ were. waived by 





> Article-9:0f the’ standard form: a - ee - 
i contrachciteeacnestnsnece! MB 2, > 


ee ‘of: Government. SUPPLY. es = oh, tee 
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Unforeseeable Gausees<Con: 
er exceeded the average: weath- 


er conditions reasonably. to be. 


.. Page 


_ expected, since such conditions... 


are ‘foreseeable’ and hence 
- not excusable under. the terms 


construction contract—— 222. 

Where counsel,for. the Gov- 
ernment. contends: that.the de- 
lay. in the completion’ of the 
contract is attributable tothe 
‘tardiness of the. contractor in 


- commencing and prosecuting 
the work under: the contract : 

rather. than to weather condi-.:. . 
‘and the record. shows |... 


tions, 
that the contractor delayed in 
commencing work for a greater 


of article. 5(c) of the revised... 
_ standard form of Government: - 
449 


number of days than the proba-_. 


ble number of: unforeseeable -. 
days .of-bad weather, there. is:. - 
_ serious doubt that the contrac-. . 


tor is: entitled to any. extension 
- of time at all: 222 22 ee 


_ Waiver and Estoppel | 


Where a contractor, who is 


449 | 


liable to the Caucrnent for 


corrective work. performed by. 


another contractor, voluntarily 


and with full knowledge of the. » 


facts constituting the. basis for 


charges for the work.entersinto | 
the other: 


a settlement with 
contractor, . such. settlement 


+ constitutes an accord and satis-~ 


faction. Such settlement can- 


not be avoided because ‘the 
contractor, might: havé-entered~ 


into the settlement reluctantly, 
or to avoid the trouble and ex- 


pense of an administrative de~ 
termination of fact and a possi- 


_ ble appeal therefrom and liti- 
gation, or because the Govern- 


‘ment, an interested third party, 
urged such a settlement, and — 
withheld. the sum of $5,000. 


otherwise due the contractor, 
pending determination of. the 





CONTRACTS—Continued . 
Waiver and Estoppel—Con.. ae 
amount chargeable to the con-: 


tractor for the corrective work. - 
If a contracting officerorany | 


21 


_ Page 


other’ officer. of the. Govern-.. — 
ment had intended to waivethe <: 
defense based on the change... 


order,:he would lack authority. 


to do'so in the absence of anew: | 
and. valuable . onsideration:. ae 


moving to. the: Government, it , : 
- being well-settled that Goveme = 
ment, officers may--not modify” 


a contract when it is to. the 


disadvantage. of the Govern- 


ment to ao rae see 


DELEGATION OF AUTHORITY. 
Generally. 


205. 


The - President’s : amtithodity = . 


under the Defense Production’ ne 


Act with respect to priorities a 


and allocations has, with ‘re-— 


spect to helium, been dele-  . 2. 
gated: t6' the Seéretary-. of. wuee 


Interior, 


subject to certain = 
limitations, and can. be redele- | 
gated by: the Secretary. -of the: 


Interior -to .any official. or... 


agency. of the Federal Govern- 


ment, including. the. Bureau of 
ou 323 


Redelegations 


The appeal. of. a ‘contractor 
from the decision of a ‘contract- 


ing officer assessing liquidated ay, 


damages against the contrac- 


tor by reason of the late com- i 
pletion of the work cannot be 


consideréd:on the merits when -: 


the ‘contractor. failed. to. give — 
the contracting. officer notice . 


of the causes of the delay as. 
required. by. Article 9 of. the. ~ 


standard form. of Government feos 
The 


construction contract. 
consideration of the causes of 


delay by the contracting officer. 
on the merits does not amount... 


to a waiver of the requirement. . 


of notice, since the contracting... 


- DELEGATION oF AUTHORITY" 


age Department.- 


Continued | 


iadalegaitoeContianad ee 
ve officer: ‘could: extend: the’ site gh 


is for giving notice only with the a | 


“< “approval’ of the head: of thes : 
care an Although | ‘the =: | 
>. head“ofthe’ Department. had’ | 

_~ delegated:. ‘to. - the- cheads* woe a ie 

3, “bureaus tHe, authority. to. cane that. t in order to make satisfac- 
tend thé'titne for giving-notice, 
‘and, had’ authorized: them: to" ee 


~ redelegate the: authority to: ~ 


- their’: “subordinates” by” ‘order~ he cs | 
aie published: in the’ Federal Regis- og at 


Sa ter, “no' “efféctive . redelegation vet 


“was accomplished in this: case, 
since the Commissioner of Rec-- 
are lamation’. ‘authorized.’ ‘his: cons | 


“tracting officers to extend: the: re 


time for giving notice by. means: 


of an, unpublished ‘instruction. ... 
in the, Bureau of Reclamation-... ay 


Mee 


DESERT. LAND ENTRY 


| Cancellation 


146 


“A desert land entity i is. Act Hae 
$6. be canceled: for defects not. - 
- appéaring on the face of the» 

- record without. giving the en- 


tryman an appor tunity to" pe 
: fe Og 
The report of a field, exami~ hae | 
nation; although:a:proper: basis 
for charges, notice, and a hear- - 
‘ing, is not evidence on which 


the final action of cancellation i : 


7 of a desert land. entry. may be : ae. 
a taken_. es cat ie ee eee 99 | 
_ ‘Proof. a ae 2 
ae ‘Satisfactory final: opieiok ‘of i 
the reclamation;. irrigation, and) = | 


—. eultivation of land in a desert — A) 


| ~“Jand entry must show thatthe’ pe 


“ entryman has made abonai fide — & | 
| effort’ to. produce an agricul- 
tural ‘crop.’ The adequacy of: a 


such’ good faith-is to be meas-" ° 
ured by the’ extent of the entry- ae 
-man’s'efforts to produce a‘pro-° 

ductive: and’ profitable” Beep eS 


INDEX- DIGEST | 


oPage DESERT LAND ENTRY—Con. 
— : ee Proof—Continued © TE a on 
| provided: calways': hit ssueh-” eae 


YE age co tar 


| efforts’ include: performance: of i 
the acts of reclamation, irriga- ©. 
tion, “and ‘cultivation within 

the. defined © ope of ‘those a ony 
terms. ee ee Sica eeeac a) 


‘The desert ted faa eee, Meg as ao 


of this‘land .2v2 2 vi c2ic.i2. gee 


° tory final proof of entry, an re : 7 
r, entryman must,“in: ‘addition’ tow re se arias 
». the reclamation: of the irrigable Pe eae 
. land in-his entry, actually irrit 0. 0. | 
| ‘gate and cultivate: ene etn Ne, oe 


99 - 


The actual production: of an. 


agricultural - erop is’ not. -re-: 3 
_ quired: in -order ‘to: maké''satis-°.. 
_ factory!“ final- proof of the ~~ 
. reclamation,’ 
- eultivation ‘of ‘the: one-eighth: |. 
_ portion ‘of the-land in a desert °° 
land entry, but, except:where — fa 
grass crops only can be ‘growl | 
or where tillage.would be detri-. 
“mental to the soil, ‘the cultiva- — 
tion of.a desert land entry. 
must at least. include tillage. 


‘irrigation, : 


Reclamation 


- The desert land law requires 


that in order to -make satisfac- 


tory’ final proof’ of ‘entry,. an ~ 

~entryman must, in addition ‘to . 
the reclamation of the irrigable’ 

-Jand in his entry, actually irri: ~ 


ands: 


“. 99- 


gate:and cultivate one-eighth . 


of. this land.~ 220-2 2--.--- = 
Water: Right a ors 


99 


When ‘Congress ‘provided ' ine sty 4 


vee fhe. Desert. Land Act that the 
| right: ‘to’ use’ of ~water~by tlie)“ y oS 
: entryman’ “shall. depend ‘upon | 
bona fide prior appropriation,” — 
|. Congress used'the words “prior — ~ 
appropriation”. as words of art) = 
having reference’ to ‘the welle 
~ established : doctrine ‘of: prior oo 
? appropriation then obtaining ine, 
- the Western’ States ‘and: Ter-* 


ot ritories__ 2-72 -t 22222222 oo ae 
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"DESERT LAND ENTRY—Con. 
| Water Right—Continued i 


' Whether wateris subject to 

_ prior. appropriation as re- 
- quired in the Desert Land Act 
is a matter governed by. State 


Applications for desert land : 


entries in Arizona cannot be 
allowed, . and allowed. desert 
-Jand entries in that State can- 


- not be patented, where the. 


- entries are dependent: upon 


percolating. waters for recla~ _ 


mation. De ee eae oe 


che ENLARGED ‘HOMESTEADS 


Mineral Reservation | | 
Where a patent issued con- 


- taining. a reservation to the © 


United States under the act of 
~ July 17, 1914, of all oil and gas 


in an enlarged homestead entry 


in accordance with the notation 
of the reservation in the final 
certificate, and where that no- 
tation is identical with the 
- amendment of the final certifi- 


_ ¢ate:to which the entryman 


_ was required to, and did, con- 
- sent before the final certificate 


was approved, the fact that 
only a part of the land in the ~ 
entry was included within a © 


Page| GRAZING LEASES — 


“49 


49 


‘petroleum withdrawal when 


the entryman filed his consent 
to the reservation does not 
warrant a conclusion that the 


reservation as to the land not 


within the withdrawal was 
_-erroneous..-——- oer eee ee Seeaiol a 


FEDERAL EMPLOYEES ant 
. OFFICERS. — 


| Members of. Congress 


The provisions of 18 U.S. om 


127 


sec. 431, and of section 9 of 


noncompetitive ‘oil and = gas 
leases” ‘make unlawful the hold- 


ing of an oil and gas lease by a ~ 


Member ‘of Congress even 
_ though: the lease: was issued:at 
a time when the lessee was. not 


- 2, Member of Congress eon - 


lease 


Cancellation 


The existence of a grazing 
lease will not bar the disposal,’ 


"> Page 


in accordance -with the general. a - 
authority of section 7 of the... . 
Taylor Grazing Act, of the  _ 


leased land through public sale 


as an isolated tract; and the. oa 


- grazing lease may be canceled 
_in order to effect.such disposal_— 
A determination by the man- 


ager of the amount of compen- 


sation to be paid to a grazing 

improvements 

upon the cancellation of his 
will not be - disturbed -— 
where it is accurate and reason-_ 
however, an award of 
compensation for the loss of:. 

‘ grazing use should be reexam- 
ined where in fact the lease has 
been allowed to run for its full - 

term and the Jessee has not 


lessee for his. 


able; 


33 


apparently suffered. any loss. 2 


Of PIRZig Uses 226 oe esl 


LICENSES 


| Appeals © | 


The cancellation of a grazing 


33 


GRAZING PERMITS. AND . 


permit without according the : ee | 
permittee an opportunity to a 
demonstrate or achieve com- oa 


pliance with lawful require- a 
ments is unlawful ‘under sec~ 


tion 9 (b) of the Administrative aan 
Procedure Act except in cases — = 


_ of willfulness or. those in which 

the public health, interest or 

_ safety requires otherwise; the 
- departmental regulation that a 


decision canceling a ‘grazing a 


‘permit. will not become effec- | 


tive pending . disposition of. a : 


timely . appeal. precludes. the 


possibility of such a decision 


coming within the scope of the | 7 


_ exception clause in section 9. (b). se 
. of the. Administrative Pro- 
cedure Cle tee See 


om . 


“GRAZING PERMITS AND. ote GRAZING PERMITS AnD 
iI CEN SE S—C ontinued «. | UI CENSES—Contin Nees 
Base Property, Cane) - Federal. Range Code™ | oe 
_ Generally ~ * _ The-provision in. the Feder ali 


- The cancellation of a “b-year — 
7 grazing, permit on ‘the’ ground 3 
that. the base: lands. lack de~-" 


where: ‘the: evidence: 


record ‘asa’. whole: cn Sto 


“support. such a determination 844]. 


. ‘Dependency by. Use. Meee 2 7 


ah pendency. by use’ is: ‘erroneous ae 


: sells his. ranch, and asa part of... 


the transaction he is entitledto’ > | 
“use. of. the ranch for eare of. his. 2 ¢! 

“indeterminate, am 
time, use of. the. ‘ranch, under |. 
such an agreement’ may-give ..~ 


e ; sheep. for. an. 


the operator such control of the. : ~ : 
ranch. that: use of. the. land.in: 
conjunction. with. the Federal. ne 


98 Je .- range. will serve to. vest. the. 
land. with the. attributes - OL 4 
Bd oa Jand dependent by use_----=--. 


: Cancellation and Reductions 


‘The cancellation of a, grazing roe 
“permit without ‘first giving the.” 


a permittee. an opportunity to ~ 

show cause why such cancella-- 
_ tion should not be made finalis.. 
contrary to- departinental Teg: ne 
es ulation__-.--- Ms DON As aie ames 5 ee 


Bde 


> ..,,The provision. in the Pederal an 
| Range Code: authorizing cer-. a 


es ti dino fficers, where the orderly. : 
. administration of the, range or 


- other. public interest requires, ee re 
to make immediately effective 


-Q- decision. from. which. an ap-— oe 


peal may: be taken, does | HOt. 


< apply - to. decisions. _canceling _ ~ fo, 
-T peai to give preference to. any - ee 
| Federal . agency . over. another CUE gs 


grazing licenses or permits _ ie 


Where’ 4 grazing permittee : 


has - ‘been. ‘wrongfully: denied ce 


= use.of the. range for two grazing oh z 

—e "seasons. utider a 10- -year grag 
ing? permit, the permittee will >; 
be granted | use of the’ range for” 
— that length of time even ace a 
Oe his permit has ebepirad Lass oes 


344 | 


—Versa,... 


~ rectives:: 
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Renee’ Code: authorizing. ry ne 


‘: tain -officers,..where the orderly — coe 
administration of the. range or gee: 
other. publie: interést requires, | 
|. to make-immediately. éffective _ 
| a decision from which an ap-..— 
peal. may be’ taken, does not. 0 2 
|. apply. to decisions canceling ~~ 

rs Sig aes FEE, » Graning licenses or permits... © B44 
Where. a. livestook: operator 2. ale Pie ORs 

HELIUM “ oon 
_ The Helium ‘Act (60 U. 8. C. ee 

sec. 161) ‘is -less. ‘suitable than. IE Sa 

- the Defense Production ..Act...°. | 

(50 U. 8. C. , App. 2061 ef seg.) - 
asa. legal. basis: for operating... ee 
eee priorities ; and. allocations...» 

system. because: the - Helium. : 

Act lacks, while the. Defense _ 
-Production Act contains, ade; 
quate provisions for. (a). con- 
.trol of. helium.:use..by the, 


purchaser. or his. transferees, - rae 


(b). diversion of helium. MERON Bn 
‘use by a Federal agency toa .. 
3 non-Federal. consumer and. vice... - “ay 
| (¢)..exemptions from)... 
~~ liability. for breach. of contract | a 
; ". ineurred , AN complying with . |. | 
7 - priorities. and - allocations edie. 
_ concerning: . * helium, a ee 
and (d). requiring rendition of ©. ae 
- information concerning helium. Ee = 
7 stocks and uses. 4-2. See ae 
 . Under the Helium Act- O 
j vu. S.C. sec. 161), which re- 
| quires the. Bureau of Mines to — 
dispose of helium ‘to: Federal _ 
- agencies:in: preference over all... 
| _ other applications for purchase.” . 


of helitim,. ‘but permits the: Bu- re 


2 Federal agency, and to the ape es 
Shee plications: of. any. non-Federal _ aa 
_ applicant over another non-. -. seis 8. 
_’ Federal: applicant, ‘the’ Bureau ee 
of Mines: may, in ‘effect, -Oper-.. ee 
; ate a ‘partial priorities and allo- = 


INDEX-DIGEST 


_ HELIUM—Continued: 
cations system effective as: to 


direct recipients 
- from the Bureau__._.__------ 


HOMESTEADS (ORDINARY) 
(See _ algo Enlarged ‘Home- 


: steads, Reclamation Home- 
- steads, . Stockraising Home- 
steads.) 


Final. Proof 


of belium 


_ Page| INDIAN LANDS—Continued | 


323 | 


Where an entryman fails to Mo 


2 appeal from the rejection of his 


final proof based upon his fail. - 


ure to comply with a:condition 


_ improperly imposed . upon him. 


more than 2 years after -the 


date: of the register’s receipt, — 


he loses whatever rights he had 


under his final Proofs. ee 


Mineral Reservation 


_ Where. land within a recla- - 
mation homestead entry is re- . 
ported to be prospectively 


valuable for oil and gas at-and 


| ‘subsequent to the time when: 
. _ the entryman filed satisfactory. 


reclamation final proof, it is 
proper to require the entryman 
to file a consent to a.reserva- 


tion in the United States of the : | 


oil and gas in the land covered 
by the entry_..---2-.-.-L- 2... 


Where: an entryman fails to | 


appeal. from: the rejection of his 
final proof under which he 
would have been entitled to an 
unrestricted . patent and the 
land is later reported to be 
' valuable for oil.and gas at and 
. subsequent. to. the. time when 
he later | files” -another : final 
proof, it. is proper to require 


the entryman to file a consent: 


to a reservation of the oil and 
gas to the United States in the 


land covered by the entry__- ae 
INDIAN LANDS 


Gen erally | 


~The act ek 9, 1955 


(69 Stat. 540),.applies gener- 


27 


27 


or superseding the 





Generally—Continued : 


ally to the leasing of renthioted: : 
Indian lands wherever situated, — 


including reservations such as 


the Crow Reservation, where. 


special leasing. statutes had 


ee Page 


theretofore been enacted, thus — 7 
supplying .additional leasing. | 


authority without. displacing: - 


stabutes=---—--3+-nyon--==42 


Descent and Distribution _ 
A petition for 


‘rehearing 
filed in. the estate of a de- 


special. - ‘ es 
49 


ceased Indian which seeks to. | 
modify the inventory of the ~ 


- estate and exclude. property 
acquired by the decedent. by © 
in probate. ‘pro- 


inheritance 


ceedings completed 17 years | 
earlier, is properly treated as 


a petition to. reopen the earlier 
proceedings, and will be denied | 
when it is not ‘timely filed | 
under the regulations ‘applica-_ 
ble to reopening the earlier 
proceedings Ce ee ee aameer 


Intestate Succession 


- Under. section 9 of the aoe of : | 


August 13, 1954 (68 Stat. 718), 


(1) all: trust and restricted — 
‘property of. members of the ° 


887 


Klamath Tribe who die 6 
months or more after the. date 


of the act is subject to the pro- 
batejurisdiction of State courts; 


(2) if the State court orders a 
sale of such property in order 

_ to.pay claims and probate ex- | 

| penses, the purchaser, whether 
'| - Indian or, non-Indian, takes a 
feé simple’ titleto the property , 
sold; (3) if the. court disirib- . 

such -property to an 


utes: 
Indian heir, such heir acquires 
the property.in a. trust or re- 
stricted status unless’ 


‘such. _ 


status -has. been removed by : 
operation - of said act; but if. 
the distributee or devisee is a. a 


J” non-Indian,..the tryst. and re- 


INDIAN LAN WDS—C ontintied - 


 -vequired; 
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Descent and Distribution—Con. ee 1H 


_ Intestate: ‘Succession—Continned - 


| stricted status: 


is: “removed; oo 


(4) if the © “éourt decides it): 

- would. ~ be.» advantageous - 0 
cause a trust or restricted al-~ = 
lotment to be leased’ during: 
the period: of probate, ‘it must.’ 


be: leased in - accordance with: 


Federal rules ‘and regulations; 
(5) the court, 


in . probating oe 


such. property, may: appoint 


guardians ad ‘litem ‘to: protect. | 
the: interests of | minors, ‘in- 
ih competents or - persons non 
| (6): where the © 
eourt, orders” a ‘sale. of such 


compos: ‘mentis; 


: _ trust. Or “restricted. property, oe 
the. United States” is ‘a neces- a 


sary party to the proceedings | 


| - therefor, and. must be served. = - 
with the. petition for sale and) 
oe accorded’ an opportunity to be sae 


: heard... Service should be made aes 


upon. “tthe ‘Adtorney: General of: 


the United States;.(7) heirs.or. 
- devisees of ‘Klamath. Indians. i 
0 .. need not’ be qualified by the 
~ 0. Meth. degree. Indian’ blood: of " 
-. the Klamath Tribe as formerly ‘ ie : - 

(8) trust’ and re- 


stricted estates: of | ‘Klamath ~~ i 


Indians who’ died’ ‘prior to’ = | 
Mee - February 18, 1955, will be’pro= 5) 
bated: by’ the’ Federal’ “Exe 

-aminer of. Inheritance ; and not’! | 
189. 


by a State court. selon cee 2255 
: Wills. | hes ihn eS 


Where. the bestamentary cae 


pacity of the testatrix is at- oo 
tacked, and the evidence con-— ° 
cerning her competency. is con- - 


“ gupported by “the testimony Of 

_ the scrivener ‘and the two wit. ier 

-- nesses to the’ will and. the fact. 3 
_-. that: the terms of the will were. 

A 2 OE unnatural, no sufficient ba 
_ sis exists for disapproval by: the ot 

oa “Secretary of the Interior in ‘the 
ane . exercise 0 of, his administrative on 










= Misoeion: 
statutes_- oes Sag ok a 
Under section 9 ar ithe act: of o 


~- stricted » 
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applicable i pe 
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August 13, 1954 (68 Stat. 718), 
(1) all trust ‘and restricted _ 


property of members of. the” 
Klamath. Tribe’ who die 6 - 
months or.more after the date’ 

of the act is subject to the pro--: 


bate jurisdiction... of . State 


courts; ; (2) ‘if. the State court . 


: orders a. sale of such property a iw 
~ in order. to. pay. claims and pro- Shae ot 6 
bate expenses,. the. purchaser... 


whether Indian or: non-Indian, ae 


‘status — 


. takes a fee simple title to the. 
property sold; (8). if the court... pie 
distributes such property to an poe eee 
|. Indian heir, such heir acquires eat fe 

. the property in' 3 “trust. Or. Tes oe 
unless “such © 

status” has. ‘been’ removed. by 
oP operation of said act: but if the ae 

_ distributee or devises’ isanon- 
| Indian} the trust: and restricted © 
|. status is removed; (4) if the 
| court decides it. would be ad- 
see vantageous to cause a. trust or oe 
| restricted allotment’ 10, 6.50 Oe 
|. leased during the period of pro- Se et 
| * bate, it must be leased in'ac- 
|. cordance. with “Federal - gules: | 
| and regulations; “(5)-the ‘court, 
| in probating. such © property, cee 
- may appoint ‘guardians ‘adi 
litem to. protect the interests” ‘ 
of minors, incompétents or per- 
sons non’ compos. ~mentis; (6) 
in where the. court orders a sale 

* of such trust or ‘restricted = 
property, ‘the United. States is - 
a necessary party. ‘to the pro- 


ceedings. therefor, and. must be ca. 


|. served- with... the. petition for. 
-. gale and accorded : an oppor- 
‘| > tunity to be heard. : 
|. should be -made upon the. 

“| U. §,. Attorney and upon thé 
(2. es Attorney. Generalofthe United =. 


 Dervices oii eo 6, 


: St States; 0: heirs or r devisees ‘of ue 


INDEX-DIGEST 


tine INDIAN LANDS—Continued. 


Descent and Distribution——Con. 


Wills—Continued 


| ‘Klamath Indians need not je 
- qualified by the }isth degree 
Indian blood of. the Klamath 
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. Tribe as formerly required; (8). . 


trust and restricted estates of © 


Individual ‘Rights | 


fee 


Klamath Indians who died 


prior to February 13, 1955, will. 
be probated by the Federal — 
Examiner of Inheritance and.- |: 
~ 189 
in Tribal ae 


not by a State court__-2_____ 


| Property 


Annuity and Per Capita Payments wt 2 


When pursuant to section 5 
{a) (8) of the act of August 18, ‘ 
1954 (68 Stat. 718), the cele | 
- tion is made of all that prop- ” 


erty of. the Klamath Tribe . 


~ . gults. 


which is to be sold to.pay off 
withdrawing members, a parti- — 


tion of the tribal property re- _ 


Thereafter withdrawing 


members will be entitled to re- 


ceive all the income from the _ ae: 
_ property sO. selected, ‘but will ee 
not receive per capita’ ‘pay- 
- ments from the remaining ae | 


bal property- Bee enero ae 


Under ‘section 16 of the act 


188 ; 


: Se August 18, 1954 (68 Stat. 


718), per capita payments may - 


be made from the capital re- 


e serve fund of ,the Klamath — 
- Tribe established by 50: Stat. ia 
~~ 190 


Leases: and Permits vt Se 
Generally” Oe ce 


- The act. of ‘August 9, 1955 ; 
(69 Stat. 540) ; applies generally 


to the leasing of restricted In- — 


dian Jands. wherever situated, 


| including. reservations such as _ 


the Crow Reservation, where 


special . leasing statutes had  _ 


theretofore been enacted, thus _ 
supplying’ ‘additional . leasing . 
--4uthority without. displacing. 
or. superseding the ' 
statutes]. 22-22-22. eter _ 


37138656 | 


special oe 


Leases and Permits—Con.. 
_ Grazing — 


7 The right of eves of ie | 
-. Klamath Tribe to -free-use 


grazing on. tribal-land will not 
terminate upon publication, 


right to so use tribal land will 


continue until tribal title | is. 
extinguished by sale, or by - 


transfer pursuant to section 
6 (a) of that act, in which lat- 


ter event the use of the range _ 

| will be governed by the. terms 
of the plan pursuant to which _ 

such transfer i is. man 


«Oil and Gag - 


ar, 


> Page . 


under the act of August 13,. - | 
1954. (68 Stat. 718), of the 
- final membership roll. The 


—186— 


Requirement. ina noties of “ 


public sale for oil and gas min-. 
ing leases-on Indian lands-that —. . 

- sealed bids be. submitted. by ae og 

. definite time must be observed = -. 


and where a bid covering.eight..-:. — 


-tracts was submitted. -after....° 

other timely bids on two-of.the * 

tracts had been opened and. : 
the sale closed: the late bid.for-..- 


the two tracts cannot..be con=- i: 


sidered. Only the.-timely bids. 
are acceptable under the public . 


sale or steps may.be taken in: | : | 


| accordance: with other provi- 
_ sions of the sale to reject all. — 


bids .for the two tracts and — 


readvertise’ those tracts at. 
- another public. sale... oe 
+ ceived: late for the: public Sale - 


Bids re- 


on six tracts regarding which. os 


no. competing bids had been. 
received may be ‘regarded as’ 
offers to purchase at a private — 
262 


or negotiated ae a ater 


Minerals - 


~The ccagineeniel in easction sa 


| g (b)- of the act of August AB xe 
|. 1954 (68 Stat. -718),-that the 

| Secretary of the Interior trans | 
| fer the: sub-surface rights:in’- 
: : trust or restricted land owned a 


“INDIAN LANDS—Continted 


“Minerals—Continued: = 
by members of the. Klamath Se: 
-.. Pribe’ to: one’ or more ‘trustees ae. 
oa ~ becomes - applicable’. at and’ coo 1. that. such action may be taken. 
after the ‘date of the proclama- on 
tion to be’ issued pursuant too . 
a section . 18° (a) of that act and 
~ doesnot apply to: ‘situations: Se al 
188} cae 
- -}  orized:: by. the « ener ‘to: ee 


prior: thereto. -- ae  tercer- — : : 
oe eee enn fi 2BB 


: Patents me Ao oc ee 

7 = It. “Will: be ‘ad vicable: for’ be i 
bead membér of the Klamath Tribe, ee 
“who elects to withdraw: from = 
the tribe ‘pursuant to the act 
of August. 18, 1954 (68 Stat. 
3s 718), at the time of his election’ 
"and as’a.part of: that election,’ ” 
to ‘petition ‘the. Secretary. “OP. 
ase the Interior. ‘to: issue: to chim, 
re ‘pursuant. +o-section 8 of. thes 
+ - act,’ 2 patent in -fee - for: any eat 
trust lands, or to: remove're- 


- strictions “ covering. any. 


. gtrieted lands he ee now or ee ; 
hereafter‘ hold__2--2.--222--2 1 

. , Thesubsequent issuanceand =} 
pad delivery of a‘patent infeetoa >. 
q tract’ upon which a: bidder’ ae a 

'. offer--to' lease had been ac- ~. 
cepted ‘prevents the’ Depart- - 
ment from granting a mineral. ~ 


ANDEX-DIGHST 
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a lease covering ‘such ‘tract-be- 


. power. system, that: authority. = oe 
- may ,not: be. transferred. to a... 
~ private. utility, or r independent ae 


' .  gause’’ the» land” has* become ~ 
oP unrestricted. ‘Since the Indian. ~ a: 
|. owner ‘of. the tract-has insti-:° 0. - 

tuted. litigation in- that. respect: a 
. . the deposit'made for a lease‘on) -:. 

the tract’ will beheld: ‘pending - 2 
-. the outcome ‘of the litigation 

ae. SS or ‘subject’ to further. action. ~.. 

by the parties interested i in: the: ee | 

es 2 oS bere Ssht ae 262: 

‘Power | ee ee a ee 

es "Where ‘theW Congress “has aa. 
oe clothed the ‘Secretary. : of: the: 

++ Interior with’ authority “to. | 
* Manage and operate an electri¢: *:: en [es 





os _ Power—Continuéd .” BEE 
_|> board without a clear: + inion Le 
|. tion on the part of Congress.) 


Officers and: employeés of . | 


the United: States are without ay An - 
2 ae authority -to:sell or lease (Prop. Fe 
| - erty ‘belonging to the United... 


States unless:specifically-auth- < - ie 


» An operating agreement: bee a 


he “Removal of Restrictions _ 


. feecn: the Secretary. of the ... 
| Interior. and ‘private. “utilities “~~ 
| defining the areas to be served 
-| by each may. ‘properly be én-" "| 
| tered’ into where the relevant © 
statutes contain no prohibition» ¢3' 


| against’ such’an sereemetts = B85 


The subsequent i issuance é and ae 


y. delivery of apatentinfeetoa. 0 
| tract upon which a bidder’s =. | 
-offer.to lease had. been accepted... ae 
prevents. the Department, from 
| granting a mineral lease cover- 
ing such tract because the land 3.) 

: hasbecomeunrestricted. “Since 
|. the Indian owner of the tract 
| has instituted litigation in that... 


respect the deposit made for ee 
lease on the.tract will be held. ©... 


“situations: 


pending the ‘outcome of ‘the. - 
Re ~ litigation or subj ect to.further _ 
_ action by the-parties interested 
pa in the Sept pines igteers a 
<> Sales, and Exchange. oe S 
a) 2 @ he: requirement. in: » section. aie 
- | 8 (b) of the act of August.13, 
| 1954 (68 Stat. 718), that the. 
| Secretary of the Interior trans. 
fer the. sub-surface. rights in. 
2 trust. or restricted land owned... 
Lee y members of the Klamath 

| . Tribe to one or more trustees 
|» becomes applicable atand after 

the date of the. proclamation ee 
| to be issued pursuant tosection = _ 
| 48. (ay of that act and does not. 
~ }. capply.- to i 
Eile . thereto... a esee aoe (ee cases 2 ‘ 


| Prior ». 
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INDIAN LANDS—Continued.- 
‘Sales and Exchange—-Con. ~~ 


Under section 9 of the act ~~ © 
of August 18, 1954 (68 Stat... 
718), (1) all trust-and restricted. — 
property of members of the 
Klamath. Tribe ‘who die 6 =| 


months or more after the date 


of the act.is subject to the pro-' 
~ bate . jurisdiction of: . State. 


courts; (2) if. the State: court 


orders a sale of such property | 


_ in order to pay claims and pro- 


bate -expenses, the purchaser — 


whether Indian or non-Indian, 


‘takes a fee simple title to the Ja | 
' property sold; (8) if the court. < 


distributes such property to an 


Indian heir, such heir acquires : 
the property in a trust OF Te- +. : 


stricted status | unless such 
. status has been removed by 


operation of said act; butifthe 
distributee or devises 1 isanon-. _ 
Indian, the trust and restricted | 
status is removed; (4) if the = 
- eourt decides it would be ad-. | 


vantageous to cause a trust. or 


restricted allotment. to be | 
leased during the period of 
probate, it must be leased in 


accordance with Federal rules 
and regulations; (5) the court, 


in probating such property, — 
may appoint guardians ad 


litem to protect the interests 
of minors, incompetents or per- 


sons non compos mentis; (6) 
where’ the court orders a sale - 


__of such trust or restricted prop- 


~ erty,” the~ United: States is a- 
necessary party to the proceed- _ 
ings therefor, and must be — 


served with the petition for sale 


and accorded. an opportunity. 
to be heard. Service should. - 
be made upon the U. S. Ate - 
 torney and upon the Attorney: 
General of the United States;* 
(7) heirs or devisees of Kla- ~~ 

math Indians need not be qual- = 
ified by the eth degree Indian” 
~ blood of the Klamath Tribe as— 


Page |INDIAN LANDS-=Continued. 
_ Sales and Exchange—-Con, =. 
' formerly required; (8) : trust. | 
and restricted estates of Kla-— 
math Indians who died prior to. - 


February. 13,° 1955,- will be © ~~ 


iner of Inheritance and not by. 


Alienation . 


|i Since section 6 (b) of the act 
of August 13,: 1954 °(68 Stat. 
| 718), ‘provides that “‘all: of the | 
| actions required by sections 5 - 
| and 6 of this Act shall.be com- 


pleted at: the earliest practi- 


Bs ‘probated. by the Federal Exam-. - 
toa State court. ---------2-=-- _ 189, 


Tribal Lands oe oe > shes 


cable time and in no event 
later than four years from the. . 


date of this Act,’’ sales of land 


ic pursuant to section’5 of the act» 
|) may not be.made subsequent * 
|) to August 18, ee pee Sae- | 


Water Rights bs 


The term “subsurfacé rights” 


as used in section 8 (b) of the 


187 


act of August 18, 1954 (68 — 


Stat.--718); -does not include 

|. water rights....~.---.-L---- : 

) Section. 14 -(a) of the act of 

1. August 13, 1954 (68 Stat. 718), 

defers the application of the 

- laws of Oregon with respect ‘to - 

. the abandonment‘ of water _ 

- yights bythe Klamath Tribe or. - - 
its members for a period of 15 .: 
years after-the date of the proc- 


188 


lamation issued pursuant. to he 
section 18 of that act, ‘Except. Me 


‘| for such deferment,’ section. . 
. 14 (a) is merely a saving clause. 

: Which: operates to preserve 

whatever water rights the tribe - 

-and its members may have 

_ under the law. in force on the 
date oF the act. cet ea Fee tes 


INDIAN TRIBES _ 


Fiscal Matters - 
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‘Under section 16 of Ge a 


ol. OF August 13, 1954 (68 Stat. 


INDIAN TRIBES—Continued 


| Fiscal Matters—Continued - 


- Page| 


718), per capita payments aie : 
be made from-the capital re- | 


serve fund of the Klamath — te 


‘Tribe established Bee 50 Stat. the oe | 


a Memb ership” 


é . Under. the- eens of hens. apse 
tion. 5. (a). (2) ofthe. act of” 


August 18°1954 (68 Stat. 718), 
- which allows “each adult mem- 


ber of. the. [Klamath] tribe*.* * -o. 
Ss ar opportunity to. elect for ~. [ 
himself, and, in the case.of a... | 


head ofa family, for the mem= 


bers of the family who are - 
- -moinors’’ to withdraw from. or... 
remain in. the tribe: (1) when -: 
the parents of a child are sepa- 
_ rated and the. child is living. 
with one of. the: parents, the =~... 
a “latter. parent may. ‘make: the . 
~ decision for the: child to: “with- a 
Sas draw}. (2): ‘when the: parents ‘of 


_a child are separated and the -’ a" 


| child is living with some third’ 
- person, the. ‘question’ of who is. 
‘the head of the minor’s. family 
is one of fact which. must be. 
~~ gonsidered in each case; (8) 
where the child has a judicially ae 
ee appointed: guardian of his per Be a 
son and his. property, the guar- ~ 
rae dian may not elect for the child “°° 
a ‘unless: the guardian is: other-" ane. 
ae wise. qualified as an adult: mem-: Ar soe 


| ber and head of the family of 


the minor; (4) if-the‘child'isan ..- 
orphan. whoi isliving'in aninsti-- 
— tution. where ‘he cannot be con- 
sidered’ as ‘a member: of the. 

family of an adult Klamath — 
‘Indian, no one may make the 


- decision for him-to withdraw; eects 


(5). an ‘adult: ‘member of: thee | 

| “tribe - who. has. judicially: ‘been Dae | 

_ deprived of control over his... | ~ 
child may not make anelection® |. 
for ‘his child to withdraw; 1) ee eel: 
"a parent: ‘whois’ judicially, de-.? 


INDIAN TRIBES—Continued | 


7 Membership—Continued - 


~ clared to be non compos mentis ; 
may not. elect. for himself or his 7 
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child to withdraw; and. (7) an 


adult: member he is the head = 
of a family.may make the deci- 


| ‘Page 


sion to withdraw for his wife if 


| she is under, but not. if she: is | ea! 
over, 21. years of: age. Choa ees ABT 
|. An adult. member : of ‘the 
Klamath Tribe, if incompetent, me 
: insane or non COMPOS mentis oa 
. Inay not, under section 5 (a) °°. 
(2) of the act of August 13, -. 
1954 (68 Stat. 718), make an 
~ election to withdraw from Meee Re 
{oe judicially ed guar- 
ae dian for an adult: member. Of. ~ oe 
the Klamath Tribe who is in- | 
| .-sane, incompetent or non com-— 
| pos mentis may not, under the 
| «provisions of section 5. (a)-.(2). 
“sof the act: of August 13,°1954 
(68. Stat. 718), make an elec- 
‘tion for him to withdraw from ca 
_ the tribe -. 2--=~5. eepes Peatetaines 


- a7 


Should a. member | ‘of: ae toe 


. | inherit an ‘interest of a tember Mg 
| who bas elected to remain in 
the withdrawing ee oe 
member. - would . not: acquire ee” 
~ by stich inheritance the dece~, 
|. dent’s right to vote asa mem- 
ive 7 ber of the {Bes Ao eee _ 
Members “of: the “Klamath. - 
-\° Tribe who elect to withdraw 
4: from the tribe pursuant to the | 
| act. of August. 13,. 1954 .(68 | 
* Stat. 718), remain tribal mem-_ a 
bers and ‘may. participate in. 
tribal: affairs to the same extent. 


the tribe,. 


|. “Klamath. Tribe, who has elect- 
ed to withdraw from. the 

| tribe’ pursuant to the act of 

| August 13, 1954 (68 Stat. 718), — 


as any: member. until | they. aie. 


have - been paid. ‘in’ full the’ z | 
_money.-value of ‘their: ‘interests. 
4 in tribal HL pebipery feos ee 


| INDEX-DIGEST | 


INDIAN TRIBES—Continued 


. Reservations ; 


The act of. Augie 9,. 1955 
(69 Stat. 540), papling gen=. 


‘Page | INDIAN TRIBES—Continued 


erally to the leasing of re- 


stricted Indian lands wherever - 


situated, including reservations 
suchas the: Crow Reservation, 


where. special leasing statutes --~ 


had theretofore been enacted, 


thus supplying additional leas- ~ 


| -Ing’ authority without. dis- 


placing or superseding the 


special statutes.______ ete 


Terminal Legislation 


Since section 2 (e) of the 


469 


act of August 18, 1954 (68 


i Stat. 718), defines an “adult”. 


| for the purposes of that act 
as “a, member of the tribe who 


has attained the age of twerity- 


one years,’ 
emancipated minors under the 


age of 21 may not be consid-. 


ered adults for the purposes of 
that act even though they 
may be “adults” under State 


The question of eiahe a 


'. member of the Klamath Tribe 
may alienate his interest in . 


tribal property after the trans- 
fer of such property pursuant 
_ to section 6 (a) of the act of 


August 13, 1954 (68 Stat. 718), 


and prior to the date of the 


| ’ married ‘women or 


186) 


proclamation to be issued pur-. . 


suant to section 18 of said 
act, is a. question. to which 
no definite answer can be 
given at this time, as. such 
answer will depend upon ‘the 


terms of the plan pursuant to _ 
which title to such prepen ty. is . 


AEB RT CIT OC 6 clan wie arte ee 

The right of members of the 
Klamath .Tribe to  free-use 
grazing on tribal land will not 


terminate upon publication, . 


under the act of August 13, 


1954 (68 Stat. 718), of the . 
The 


final membership roll. 


186 


- continue 


“Terminal Legislation—Con.. 


right to’so use tribal land will 
until tribal title is 
extinguished by sale, or by 
transfer pursuant to~ section 

6 (a) of that act, in which latter. 


event the use of the range will 


be:governed by the terms of the 
plan pursuant to which such | 
transfer is made___.__~ ee 


A judicially aoucintcd 
guardian for an adult. member 


.of the Klamath Tribe who is - 


insane, incompetent or non 


compos mentis may not, under | 
- the provisions of: section 5 (a) . 
| (2) of the act of August 13, 


1954 (68 Stat. 718), make an 


election for him to. ‘withdraw 
-from.the: IDOLS Se eee 
: Under the provisions of | sec~ 
tion 5 (a) (2) of the act of — 
August 13, 1954 (68 Stat. 718) . 
which allows “each adult mem- 


ber of the [Klamath] tribe 
* * * an opportunity to elect 


a head of.a family, for the 


are: minors” to. withdraw. from 


or remain in the. tribe: (1). 
when the parents of a child 


Page 
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187 


for himself, and, in the case of 


members of the family who 


are separated and the child is 


living with one of the parents, | 7 
the latter parent may make the 


decision for the child to with- 
draw; (2) when the parents of 
a child are separated and the 


child is living with some third’ 


person, the question ‘of who is 


the head of the minor’s family. : 
“is one of fact which. must be 


considered in each ‘case; (38) 
where the child has a judi- 


cially appointed guardian of. 
his person and his property, — 
the guardian may. not elect. 


for the child unless’ the 
guardian is otherwise qualified 
as an adult member and head 
of the family of the minor; (4) 
if the child is an orphan who is 


BR ot te ae INDEX-DIGEST 
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act of August18, 1954 (68. 


‘ Stat. 718), provides that: “all 


of the: actions.required by sec- _ 


tions 5 and 6 of this act shall — 


be completed at the. earliest 
_ practicable time and. in no 


event later. than four years _ 


from: the date of this Act,” 


sales of land pursuant to sec-' 2 


tion .5.of the act-may. not be 
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oe ‘Terminal Legislation—Con; a . Terminal Legislation—Con.* 

Foe oo living. in- an institution where *: : made subsequent to uguat 13, ap & 
*. he cannot be. considered as a; |S 53s ee ae to oe 187 
member .of the. family..of. an‘! + When pursuant to sention oe ee 

"adult Klamath Indian, no one. ;. (a) (8). of the act.of August.13,° 0-0 
_ may make the decision for him»: 1954. (68 Stat..718), the selec- 9. 
to ‘withdraw; (5) an. adult... | tion is made.of all. that prop- - 
~~" member of the tribe. who has. | erty:.of the: Klamath Tribe ©. 
judicially ‘been | deprived. Of. : which is tobe sold to pay off: © | 
<= vontrol over his child may not. -> withdrawing members, a-parti- . — ae 
- make-an election for his child to. | .tion--of the tribal property  ~ 
withdraw; (6) a parent whois - |. results: Thereafter withdraw- . . 
judicially declared to be-non. -. ing members will be-entitled tO. 7 
compos mentis may not elect for... | receive all the income from the oe 
himself or his’ child to. with- - | property so_ selected, but will 
draw; and (7) an. adult: mem- - . | not réceive per capita “pay- _ 
ber who is: the head ofa family — ments from the remaining =~ 
_ may make the decision to with- tribal property_ PES Le OE 
_ draw for his wife if she is under, _ _ Should a member of the 
-\.. but not if she is ue 21 years _ | Klamath Tribe, who has 
of age-=_.-_- fee cae eee eee . 187) elected’ to: withdraw: from the * % 
 An- adult es “Of the: -...: tribe pursuant to the act of © 9. 
Klamath Tribe, if incompetent, ~ August 18, 1954 (68 Stat. 718), 
. insane or ‘non: compos mentis inherit an interest. of a member 
- may not, under section 5 (a) (2) - |. who has elected to remain in 
of the act of August 18,1954 j*' the tribe, the withdrawing ~~ 
(68 Stat. 718), make an elec- “<- . t°. member would not acquire by 
tion . to - withdraw | from One _.. ‘t+ such inheritance the decedent’s © 
Piib6s2 2 ious cee oS ee . 187) right to. vote as.a member of ; 
os. The right of: ‘imembérs of f the sia! ie, Ghentiibeeso ace. ue : 
-.. Klamath Tribe to hunt and. Members: of the. ‘Blamath: ae 
- fish'on tribal lands doesnot, for... Tribe who elect to withdraw ~— 
purposes of the appraisal-to. be from the tribe pursuant to the =~ 
' : made under section..5. (a) (1). -. act of August 13, 1954 - (68 
of the act -of August 13,-1954-. Stat. 718), remain: tribal moem-= | 
(68 Stat. -7 18), have an ap- bers and may. participate in... 
-praisable value, as this right « tribal affairs to the same ex--°.”. 
comes to an end when mem-. tent as any member until they’. 
bership ceases, and is not sub- .. | have been paid in: full the... 
- ject to transfer___-------..-- 187;| money value of their interests 
Since section 6 (b) of the | | in tribal property__-_2---2-— 


188 4 


It will be advisable for a - 


member of the Klamath Tribe, — 


the tribe pursuant to the act 


of August 13, 1954 (68 Stat, 
718), at the time of his election _ _ 


‘and as a part of that election, © 


to petition the Secretary of the 


Interior to issue to him, pur- — 


suant to section 8 of the act, 7 2 
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Terminal Legislation—Con. 
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a patent in fee for any trust — 


lands, or to remove restrictions 


covering any restricted lands 


he might now or. MSTEATICE me 


The uaeneas in section 


8(b) of the act of August 13, | 
1954. (68 Stat. 718), that the = = | 
Secretary of the Interior trans- 
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fer the subsurface Tights in. - 


"trust. or restricted land: owned 
by members of the Klamath | 
Tribe‘ to -one or more trustees: 

- becomes applicable. at: and - 
 afterrthe date of the proc-: 
lamation to be issued pursuant 
‘ to section. 18(a) of that act and . 
does. not apply’ to situations: - 


prior thereto. -.-----.---.-- 188 


- The term “‘subsurface vighta” 


as used in section. 8(b). of:-the. 


act of August 13, 1954 .(68 


Stat: 718);: does not ‘include : 


water rights... ....- 22. 
Under section 9 of the act of 


* August:13,. 1954 .(68 Stat. 718), 


(1) all trust and restricted 
_property of members of the 
Klamath ‘Tribe who die 6 
months or more after ‘the date 
of the act is subject to the pro- 
bate .. jurisdiction: - of 
courts; (2) if the State court 


orders a sale of such property — 


in ‘order to pay claims and 
probate expenses, the: - pur- 
chaser’ whether Indian:or non- 
Indian, takes a fee simple title 
to the property sold; (3) if the 
- court distributes such property 


to an Indian heir, such: heir. 


~ 188 | 


State: ..; 


acquires the S eaerti ina trust ~ ae 
_ or restricted status unless such - - 


status has been removed by | 
operation of said act; but if the 


distributee or devisee is a non- 


Indian, the trust.and restricted  . 
‘status is removed; (4) if the — - 
court decides it would be ad-. . 
vantageous to. cause a trust or | 
-.Testricted. allotment _ to. be. 


ings — therefor, 


Terminal Legislation—Con. 


“Baee 


leased during the period of pro- © ..- 
bate, it must be leased: in ac- -: . 
cordance with: Federal rules: : 
and regulations; (5) the-court;-:. > 


in probating such: property; --. % : 


may appoint guardians. ad lit-  «.~ 
em to. protect the interests..of 


_ ‘minors, incompetents ‘or per-... .; 


sons on compos mentis; (6) 
where the court orders a sale. --* 
of.such trust or restricted prop-.- 


erty, the United States is a. -; 
. ‘Tecessary party to the proceed- 
-and must. “be... 
served with the. petition for. - 
sale and accorded an oppor--- ©. 
Service 


tunity to be: heard. 


should be made upon the U.S... - : 


Attorney and-upon the. At- : 


torney ‘General of the United . a 


States; (7) heirs or devisees of. : 
Klamath: Indians need not be: 


qualified: by the 1/16th degree 


Indian: blood of the Klamath. 
Tribe as formerly required; (8) - 
trust and restricted: estates of. — 


Klamath. Indians. who died 
prior.to February: 13, 1955, will 
be probated by the Federal 


Examiner of Inheritance. and 
not by a State court..----2-. | 
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Loans transferred to the _ .:. 


Klamath: Tribe pursuant: to - 


section 12.of the act of August 


13, 1954 (68 Stat. 718), are. 


assets of the tribe and subject 
to management by the trustee, 
corporation or other legal en- 
tity selected pursuant to sec- 


. tion 5 (a) (5) of the act_...-- 
The fishing rights secured to | 
' the Klamath Indians by the 


Treaty of 1864 and reserved 


under section 14 (b) of the act. . 
- of August 18, 1954 (68 Stat. 
_ 718), are: (1) neither alienable © 
nor descendible; (2) may be 
|) exercised by a withdrawing 
~ member of the tribe until fully . 
_ paid his share in the tribal 
assets; (3) may be exercised by: . 


189 
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S Terminal Legislation—Con. 


ule ‘an heir ‘of a member only ifthe << 
~~. heir is also.a member; (4) may 
-. not be ‘exercised with respect 
_. to tribal land which is sold and . - 
"conveyed in fée simple;and (5) 
May continue. to be exercised ee 

| by. members’. who ‘elect. to re-. 
 tnain. in the’ tribéus Ga és 
e Section 14:(a) of the:act of — 
= August 13,1954 (68 Stat. 718), <e 





toa parent. as natural guardian, 


: ‘Terminal Legislation—Con. paces 4 


: ' Secretary in: the: absence of a” 
-. guardianship, may. ame a 
| trust and restricted - personal. --, 
property to. a minor. himself, 
if the. Secretary believes the 
minor competent to handle the. ~ 
- property; or the-Secretary may 
)|. transfer such property toa | 
|. State or county welfare agency, © 
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defers’ the application of the =. |. orto-a private trustee... -~_ 

ci . laws of Oregon with respect, to... | « Undersection 16 of the act of — 
the abandonment: of water 92°. |. August 13, 1954 (68 Stat. 718), ee wR 
eg rights by: the Klamath Tribe ~ |. per capita payments may. bess. .. 

or its’ ‘members for. a period OF Se. made. from the capital reserve’ | os es - 

_ . 15 years: after the date of the © = -| . fund of the. Klamath. Tribe 

me proclamation . issued. ‘pursuant: |. established by 50 Stat: $722 224 

- to section 18 of that act. Ex- The Klamath Tribe will con- . 

- | cept: for such deferment, set- °° | tinue to exist subsequent: tothe =: 
tion 14 (a)-is ‘merely a saving 7 date of the proclamation. issued _ 
clause which operates:to pre-e. | “ under-section-18.of the act of 5 

serve’ whatever water . rights: aos ce August: 13, 1954 (68 Stat. 718), ae Sos 
_. the tribe-and its members may’ | and will continue’as such for -° 
_ - have under the law in force on = |.» the purpose of exercising such (= | 
the date of the Aebes eS 189] rights and privileges as: are Te-.. : 
Under section 15 of the act Ty ee ~ served to it by that act. Bee one. 190 
Nes August 13,.1954 (68 Stat. 718), Te we ee oe 
(1) the: Secretary. of the In- | ‘Tribal Government _ Bi aad | 
terior may, where there is an | Should: a member | of: “the ove Pe 
existing» guardianship . over a. Klamath: Tribe, whovhas.elec- 
Pa Klamath Indian, recognize the. _ ted to withdraw from the tribe >. 
~ guardian and deliver the-prop- | pursuant-to the act of etenet ey 
erty of the ward to him; (2): |. 18, 1954:(68 Stat. 718), in- — 
aa approval of | the appointment ee ie herit an: ‘interest of a aber i. 
of such a guardian by the | | who has elected to remain in.” 
a Secretary is not necessary. as a slo | the tribe, the withdrawing =~ -. 
matter of law. (3) no impro- “. . |) member would not’ aequire by» 7 
_ priety is seen inthe appearance... |. such inheritance the decedent’s. 
_.. of an authorized representative | right. to vote as a. member o 
of the Secretary:i in a-guardian- . 9° | | the tribe. ae Snes sees es, 
_ ship proceeding. for the purpose ° ee ee Members: of the Klamath oy eR eats 
So OF assisting the court in making fo [ee ‘Tribe who: elect to withdraw. © ~~ 
° & proper appointment; (4). | from the tribe:pursuant to the 
there is nothing in the Oregon - ‘act of August-13, 1954 (68 Stat... 
- statutes that would precludean 718), remain tribal Members 
-. authorized » representative. of | and may participate in tribal - 
~~ -the Secretary. ‘from. filing | a _ affairs.to the same. extent BB ROR ee - + 
op guardianship petition or to - any member until: they’ have: é ko. 
- prevent an Oregon court from.  been- paid - in full the money’ 
appointing & guardian pursuant - cae value of. their interests in. tribal .*- - 
to. such” a P peatlony Ph the: +: ‘Property -6:-— 2-2 beetles 
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issued by the | 
— Ogiala Sioux Tribal Court of 


INDEX DIGEST - 


“An order — 


. the Oglala Sioux Tribe at Pine 


a Page INDIAN eS <Gantiiied: 


Ridge Reservation, pertaining © - | 
to the custody of a minor In- |. 
dian- child, does not prevail — 


over a. custody. order of the:: 


' Juvenile.Court of the City and 


County of Denver, Colorado, . 


where the child was neglected 


within the jurisdictional limits. oe 


of the juvenile court.-..-.. ra 


: _. Tribal Personalty - 


' Acquisition . 


466) 


Loans ~ ied to “the 
Klamath Tribe “pursuant » to - 


section 12 of the act of August 


13, 1954’ (68 Stat. 718), are | 
es assets of the tribe:and subject 
to management by the trustee, 

corporation. or other: Jegal ate . 
tity selected: pursuant to sec- _ 
tion 5- (a) O) of the act_ Foe. eee 


INDIANS: 


. Civil: Jurisdiction 
An. order 


issued by the as | 


Oglala. Sioux Tribal Court of oS 


the Oglala Sioux Tribe at. Pine i 
Ridge Reservation, pertaining - 


- to the eustody of. a minor 


: Indian child, does not prevail ~~ = 


. over’ a custody order. of the © 


_ Juvenile Court of the’ City and 


County of Denver, Colorado, | 


_ where the child was neglected - 


- within the jurisdictional limits 2 - 


of the juvenile eae 


Domestic Relations. 


Under the provisions ote sec-: 


tion -5: (a) (2) of the act of | 


. August’ 13,1954 (68 Stat: 718), 


which allows ‘each adult mem- 3 | 


ber of the [Klamath] tribe 


* * * an opportunity to elect : . 
for himself, and, in the case’ of ~ 


a head of a family, for the 


members of the family who.are - 
_ minors” to withdraw from or 
‘remain in the tribe: (1) when 
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Domestic. Relations—Con. _ 


son and his ‘property, 


8b 


the parents of a child are sep- ~~ 

arated and the child is living — 

with one of the parents, the . 
latter parent. may make the | 

_ decision.for the child to. with-._ 

- draw; (2) when the parents of. - 

8 child are separated andthe: — 
child is'living with some third 
person, the question of whois: | 
the head of the minor’s family 

is one of fact which must be ~ 

- considered in ‘each: ease; (3) 
where the child hasa judicially ° 

; appointed guardian: of his per- 

the — 

- guardian may not. elect. for the: - 

|. child. unless the guardian’ is ~ 
~ otherwise qualified as an adult. 


member and head of the family 


_ |. of the minor; (4) if the child is - 
| an orphan who ‘is-living in an - 
_ institution where he cannot be. 
considered as’a:member of the 
~ family” of an adult Klamath ».. 


Indian, no .one may make the... ; 


(5) an adult member. of the 


decision for him to withdraw; Aus 


| tribe who has judicially been _ 
| deprived of control over® his. 
~ childwmay not make aneléction 
for his child to withdraw; (6) 
a “parent who. is judicially de- . 


clared to be non compos mentis: —~ 


‘may not elect for himself or his Lee ou 
child to withdraw; and (7) an’ 


adult: member. who is the head | Ses 


of a family. may make the — 

‘decision to withdraw for his... © 

| . wife if she is ‘under, but not if ~ 

_ she is over, 21 years of age__. 
Under section 15-of: the act. 

. of August 13, 1954 (68 Stat. 
718) (1). the. Secretary ‘Of thes: *: 


o ABR 42- 


Interior may, where there is ano 


existing guardianship over a 
| Klamath: Indian, recognize the a> 
- guardian and deliver the prop- ~ 
erty of the ward to him; (2) — 
approval of the appointment =" —. 
- of such a guardian by the Se 
| retary ig not necessary-as ao. 


INDIAN B—Continitied : 


the. 


3 State: 718); Me 
- ‘alienable. nor “desoondible:; Qs. 


Domestic Relations—Con. 
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: Hunting and. Fishine-~Con. 


member’ only if. the- heir 0 


— matter-of- law; (3) -no. impro- a ae 
J also’ @ member; 


 priety is-seen, in ‘the appearance ~: 


-- of an-authorized representative ye 


- of the’ Secretary ina guardian-. - : 


_ ship proceeding for the purpose © > 
of assisting the court in making. Me eR 
ote a. proper : appointment;. (Bene 
_ there:is nothing in the Oregon’ ; 
statutes that would preclude 

an authorized: representative of ee 


the Secretary ‘from. filing -a-: oh 


-.- guardianship: petition” Ore tO ee it 


= prevent: an. Oregon. court from we 
appointing a-.guardian pursu-. 


-.. ant to:such a petition; (5) the | 
_. Secretary. in. the. absence of... ~ 
8 guardianship, may transfer’. i 

~ trust’ and. restricted . personal. .: - | 


: “property. tora minor himself, if... 


Secretary” believes 


the ° ee 


oe minor. competent, to handle the. a 


property; or the Secretary: may: ac 
transfer ‘such property -to. a...) 


 State-or county welfare agency, vgs 
toa parent as-natural: guardian, oe 


is Hunting an d Fishing 


sesrer to: a private trustee_ ~~ ae “+ 190 : 


‘The: right. of: ‘members of a _ ; 


.., not, for purposes* of. the ap- he 7 5 
eae praisal to -bemade.under = [ chased _ from: the - claimant. on ee 

‘rulings ‘are. hereby. 
reversed. and claims . denied. ae a 
on that basis will. be recon- 


: ’ sidered on their. nettle seeny 12 


_ August 13,. 
718), 


oe oe the Klamath Tribe: to. hunt i oe 
and fish on: tribal lands does... 


~~ section 5.(a) (1) of. the act of .- |. 
1954 (68. State ° 
‘have: an. _appraisable Saar 
>: -value,.as this right comes to-an.: - 
vee end: when. membership gee08) i 
feed a and: is; not subject to.transfer_. 


‘The. ‘fishing rights secured — 


| to the Klamath Indians. by ©. 
the Treaty of 1864 and reserved. PR 
- under. section 14. (b) ofthe. 
act of. Caen Ba 1954: (6800.55 — 


(1) neither’ a 


_ maybe exercised: by ‘a we ve 
- drawing member: of the tribe. - 


“ment. for. 


a ee reblawiation: 


=, agement ° may 


| authorizing the - 
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(4). may not 


be exercised: with. respect Hg be 


tribal. land which is.sold and 


Flooding and Overflow. 


- conveyed » in fee simple; cand Ces 
(5) may continue to be:éxer- 
| eised. by members who ‘elect. 
| _ to remain in. the tribe... 
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| IRRIGATION CLAIMS | | 


- Article. 6 of the . foint’ ae ee 


: Pian pare: contract. used. 
“ by the Bureau of Reclamation ie i ae 
for several. years prior to. its _ 

~~ revision in 1952 which provides — 

in pertinent _ part. that: the: 


amount paid: by. the United . . 


works: 


- Such. 


187 MATERIALS ACT. 


_. States for the. purchased; land Sig 
should. constitute - “full. SPAYr eos : ee 
| all damages: MOR eo tet se 
entry. upon the. said. property. fore 

~ and. the. construction, : opera- . 
and. maintenance — of 
thereon 
oe eke) has: been - interpreted See cate 
“by several. rulings eee 
“Solicitor. beginning in’ 1948 to: ie eee 
-Telease the Government from’ 
| Mability > ‘for damage 10: teas 
|. maining: ‘ands. which are ape. one 
~ purtenant, to the land -pur-. | - 


of the... 


The ‘Bureau ‘of Land’ a Mani." 


‘issue. permits © = 
to the Alaska Road Commis-:.) 
sion under. the “Materials Act! 

Commission ee 

_ +0 remove’ roadbuilding ~ma- ~::" 
terial ‘from. sections. reserved ~~ 
_ |. for the»-Territory of: Alaska: 
. | by the act of March 4, 1915°" © 
- until fully:.paid::his share in. - | (48 U.S. C. 353), providing 
_. the tribal assets;.(3) may. be 


_ is “-eonsent of. the ees dee: 7 
‘exercised: by: an. heir of a ee 


first obtained és aa Rauctecees eS 


INDEX- pra sr 


ONERAL LEASING ‘ACT oe 
Lands Subject to pee 


Where oil and gas sous 
reserved to the United States. 
under stockraising homestead - 
entries or patents were un- 
disposed of on March 1, 1933, — 


when the lands containing 


such: deposits were .perma- 


nently withdrawn from all forms 
of. entry or disposal, 
deposits are not subject to 


leasing under.the terms of the 
: Mineral nee ne lacs date | 


MINERAL LEASING ACT FOR 


ACQUIRED ee 


ands Subject to a 
An acquired lands oil and :, 
gas lease is properly canceled | 
as to a tract: of land covered 
thereby which was not avail-— 


those 


. ” Page ‘MINING CLAIMS—-Continuied | 


Generally—Continued - 


specifically held, in are in~ fais 


volving the same parties and 


the same mineral deposit, that — 


the suit. in the State courts | 


constitutes such an adverse - . 


action, the Department will 
accept the. Biate, court’s hold- 
suit 


ee an averse: 


— 895, 


|: ‘brought in-a State court pur-— - 
suant to Rev. Stat. 2826 has — 


able. for leasing . when © the - - 


. application therefor. was fildd — 
because the tract was included. cE 


in a. prior lease. ‘and the. | ; 


-Telinquishment and 


subsequent application was 


MINING CLAIMS 


Generally 


cancel- . 
lation of the prior lease had 

not been noted on the acquired 
lands plat records. when: the — 


AT 


AD conflict . between a. lode _ 


claimant and a placer claimant . 


is an adverse claim within-the — 


_ meaning of Rev.. Stat. 2325— 

- 2326 and. may be made. the 
basis of an adverse suit as pro- 
vided therein..---.---.------ 


A suit pending. Between two: 
mining claimants prior to the — 
time. when ‘one claimant: files 


an adverse claim against the 


other claimant. under- Rev. 
- Stat. 2326 may,.under proper’ 


395 


circumstances, be consideredas . 
an adverse action brought: .. 


_ under that section, and where . 
~~ the highest court of a State has _ 


260 


proceed further: before the 


terminated in a judgment ad- 
verse to the applicant for a 
mineral patent, he may not 


Department with his applica- ~ : 


tion and his eppucauen x must. 
be rejected_-_.. ia fete aa sas, 
NOTICE wee he 
A’ statement by the ‘Acting 


Director, 
Management, 
approving an application for 


Bureau. of Land 


_. public sale of an isolated tract, _ 
' that the grazing lessee on that — 
- tract. would be given personal - 
notice of the time and place of 


the sale (apart from: the usual 


general notice by publication > 


and posting) was properly con- 


_ gtrued as the extension of a 


courtesy and not’ as the con- 


ferring of & right, there being 


no law or regulation requiring 


such Pereval notice_.--~~---- 


OIL. AND GAS LEASES | 


Generally 


395 


‘ina decision — 


33 


_Althoush 4 an ‘extension of an 


oil and gas lease is unauthor- 


ized and is subject to cancella- 
tion, it serves to segregate the 


- land and prevent other filings. 
until the cancellation is effected 
- and noted on the land office. . 
— records.__...-.-- chee aia, 6 
The last. sentence of the. 
fourth paragraph of section. — 
- 17 (b) of the Mineral Leasing - - 
. Act, as amended, relating to 


ort. AND Gas LEASES—Con. 


: Generally—Continued 
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the extension. of. unitized oils. 


and gas - leases © 


upon: their... | 


 . elimination: from a. aude agrees 
ment or. the. termination | Of 


— ‘the unit agreement. applies to - 


: - all such leases without the. pie 
. necessity of. the lessee filing the ...- 


“© notice of election provided for =. 
> by section 15 of: the: -act: of » 
as August 8, 1946... 028b wuts. ee 


The provisions of 18 U 8.0: 


| ae 431, and* of section 9 -of-: °°! 


_ .though the lease was issued at, 


“<a time when the lessee was not °°. 
? Member of Congress...--.-~. ; 


‘Under. item. (1) of section 12. 


| oe the act of August. 8, 1946, 


os definitions of the productive 
~~ Jimits of | oil, and gas deposits | 


as found to exist. on that. date. 


cannot. later be changed on the . 


eee basis of information developed 
7 ae that date..--..-~--- sees & | 


- is issued. for land part of which 


"> tg already included in an out-. 


“". noncompetitive oil) and gas*> - 
~~ leases make: unlawful the hold- — 

' ing of an oil and -gas lease | 

--. by a Member of Congress‘even - 


185 


Where an oil and. gas lease es 


: standing lease, the lessee is not........ 
 -elititled to. a cancellation of 
his lease : and. the. issuance of... . 


‘a new. lease: bearing . a.current 


_«.date covering only the land 
available for leasing-..-----~. 


‘Acreage Limitations i 
_ .. An offeror for a noncompeti- 
tive oil and gas lease has 30 
days within which to reduce his 


: acreage holdings to. the limita- 
- ... tions. prescribed by: the Min- 


eral Leasing Act without the © 
loss of priority of his offer but. 


_., inorder to qualify to receive 
 @ lease on the acreage covered 


by his offer it must be shown - 


- thatthe. ‘offeror has. been di- 


‘vested of his'* excess’ acreage 
within thé prescribed period.» 


os effect, 


acquired: lands - is _ 


Acreage Limitations—Con. 


Page : ‘oy 


Acreage included ‘in paige 


assignments: of oil and BOS we | 


leases. in favor .of an offeror es 


_ must. be charged to the acreage as oe 


account of the offeror in deter-- ; i : - 
mining: the offeror’s. qualifica- 


tions.to receive a lease: . Se, 


“gag ee 


. Where approval of an assign- eee 
ment. of an--oil. and gas lease 


“is not given... until after the e 7 


first day: of: the lease month. ee . 


‘: following. the , filing . of - the oo 
assignment the acreage cove 
‘ered by the: _ assignment, re aT 

_. INmains charged to the acreage... — . 

| ‘account. of the assignor until eee 

the approval date_---_..-2-. > 
As the first day of the'lease 

_ month’ following’ the filing of ~~ 

al assignment-of an oil'and gas’ a 

lease is the earliest date upon 


339° 


which ‘an-assignment can- ae fh | 


an. assignor ‘is 


Applications 


divested of his: interest 1 in’ thes a 7 ; 
assigned acreage ati Jeast until = = 


: “that CO eure me ene - _ 


An. application for. a “present = i Se 
interest. oil and gas” lease on. iss 


rejected’ where at the time © 


- when the application was filed. 


the United States owned only _ 
a future-interest in the oil and are 


; Sas deposits _.- oe ae ae 
_A defective application fora 


future’ interest’ oil and- gas. La. - | 
lease on acquired lands which =. 
are subject only to - “future 


interest leasing when the appli- __ 
‘cation is filed cannot ‘support - 


the issuance of'a present inter- 


_ est lease following the vesting 
of the present mineral rights __ 


in the United States 2-222 a 2 69 a 


The first qualified applicant e 


_ for Jand available for. oil and - 
gas leasing -has a statutory — 


preference right'to a lease, ifa 


land, which must be honored._ a 2 = 


INDEX-DIGH st 


Ort AND GAS LEASES—Con. 


Applications—Continued 


An oil and gas lease applica- 
tion which is, filed for lands in- 
cluded in. prior applications 
should:. be suspended. rather 


than rejected pending deter-. 


- mination of whether any of the 
prior applicants. are. entitled 
tod [e866 oo oes oe 

An application for an _ oil 
‘and gas lease must be rejected 
when at the time it was filed 


“Page Ol AND GAS LEASES—Con, i 


Applic ations—C ontinued 


the Mineral Leasing Act ex- — : 


‘cluded the land applied for 
from leasing, 


- Where three | or. more oil and a = 
wholly or - 
- partiaily covering the same — 


gas lease . offers: 


although sub- | 
sequently the act was amended | 


to permit the leasing: of such ‘ at 


lands are filed simultaneously, 


necessitating a public drawing 


-. to determine the priority of 


- preference, fraud on the part — - 


of one or more, of the offerors, 
or collusion on the part of 


two or more of the offerors, 


aimed at unfairly enhancing 
the mathematical probabilities 


of success in the drawing for. 
those offerors, will result’ in~ 


the total rejection of the offers 
involved . in. the fraud or 


collusion. he ie : nie At SONI . 


Where Several oil and. gas. 


- Jease offers wholly or partially - 


covering the same-lands are 
filed simultaneously, necessi- 


tating a public drawing. to > 
~ determine the priority of pref- _ 


erence, a partial duplication 


of land in two offers by the . 


same offeror will not result in 


the total rejection . of « either - 


- offer if there is no evidence 
- that the duplication was the 
. result of a deliberate. effort on 


the part. of that offeror to — = 


enhance . the 


. mathematical | 


probabilities. of his: success: in no _ 3 


the: drawing orca aes Reuetnes _ 


_ the 


231 


Quaere: _ Whether, where 
there is a partial duplication 


_ of land in two oil and gas lease 
offers filed simultaneously by — 


the same individual, such offers 


being among several which | 
others had likewise’ filed si- — 


multaneously,. it is: proper, in 
the absence of any evidence of 
fraud or ‘bad -faith, to elim- 


inate the duplicated parcel. 
_ from both of the aforesaid two 
offers prior to the holding of ° 


39° 
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a public drawing to: determine ~ 


priority . of. ~ preference 
among. all the simultaneously. i ~ 
- filed offers.ceeoecase5 5 cee 


‘The departmental regulation _* 


| establishing a, minimum: acre- 
age requirement’ of 640 acres 


for each oil and gas lease offer 


has reference to land which ig — 
~ available for oil and gas leasing oe 
~ at the time of the offer; there- 


fore, such an offer, if other- 


oe regulation which requires 


. that, with certain exceptions, 


_. wise valid, may be accepted for 
an area of less than 640 acres so _ 
long as it embraced, at the © 

- moment of filing, at least 640° 


 acres.of available land.-.--.-- - 232 


an offer for a noncompetitive — 


oil and gas lease under the 
- Mineral Leasing Act must — 
include 640 acres of land is a. 
reasonable exercise of the dis- 


cretion vested in the Secretary 


of the Interior by the Mineral. 


Leasing Act, and an. offer 
which: includes less than 640 


‘acres and does not come within 


the exceptions. is properly re- 


The first’ mualiiod? applicant . 


for land available for oil and 


gas leasing has a statutory 
preference right to a lease, if a 
Ase lease i is to be issued for, the land, 

which must be hovored.__.-- 


992 


369 


232 
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 Applications—Continued « = ye Applications—Continued 

- An application for anoneom- . 4 dent’ of ; a. section and therafore ° - in 

7 petitive oil and gas: lease filed.) | "proper | 50 Jong as the. amount” 

» after. the. ‘cancellation - OF 8), “4. |} 2 by which it is under 640: acres 
d -. former lease-on the same lands . Pe eee less than the amount: ‘that aoe 
.. and the notation of the cancel-.... | the inclusion of the ‘smallest of! 

~ — Jation of the former. lease. on. | the * adjoining subdivisions : He 74, 

: the: -tract - books ‘is. not pre- | _. available for leasing would put 

- matutely filed “even though. ; |, it in excess of 640 ‘acres. = 


_ ‘several, owners: of the upland, . 

it is proper : to Tequire the ap- nae 
plicant.. to. submit an “agree- ee 
ment with the owners of the 
. upland . adjoining | the fed- —:, 


erally. owned uplands as to the. 


boundaries. of: the land applied, 2 : 
for or. to. demonstrate exactly - 


Sot and: gas : ‘Iéase- ‘covers less’ Ue | 
than: 640. acres - and the. land 2... 


applied, for adjoins land avail | 


able» for leasing, _ it-: will be 
are ,eomed 1 to be for: the. equiva: 


filed’ prior:to the expiration. Ch s The ~ 
the lease: year. of the canceled... 
lease for which. the’ rent. had case A, 
“been paid..222-2-----5625- 869] 
Where an: application. for. Ch 
oil and* gas ‘lease. ‘covers un--. . 
“surveyed land in: the: bed. of. @ =.) 
-*- non-navigable :: lake: and « the) ra 


~. United: States -is. only: one of 


mandatory. ~ 


Page et 


plications on acquired lands in 
a State at the ‘time he filed’ 
simultaneous applications, fail: as 
ed to indicate on each appli- ~~ 
cation that. other. applications 


for similar leases were ° “being 


479 


what. portions. ‘of the lakebed filed at the. same timne---+25-- 
Oa ae igs Assignments or : Transfers. | 
surveyed:land in a lakebed by __ ~The: attempted ‘assignment. 
metes and bounds in’an oil | _of an oil and gas'lease after the - 

: and gas application, it is gufe 0 ek record ‘titleholder thereof has _ 
ficient to use the meandered ‘ - served 28 Member of Congress... | 
lakeshore ‘as a part: -of the’ Wdess rs 4 for more than a year:or after Se 
‘seription ‘without giving bear- vo. [ 7. his me as. Congressman has : - 
ings and distances__-_---_ = _- ALLY -ended. _ ineffective . even.’ 

The fact that public land is“ ~ | though: ‘such assignments. are” 
covered by an outstanding ap- ©’ | Purportedly approved by em- — 
‘plication for an’ oil and gas’ ployees of the Bureau:of. Land 
lease does not render ‘it’ not ' oi : Management ~~ 22.-ii--2-- Sie 135— | 
available for leasing within ~~ A‘ partial’ assignment of a. ee 
_ the meaning” ‘of the regulation Bea A, lease inade during the:period ali 
‘requiring that, “with ‘certain. - | of the single: S+year extension”. | 

Ne exceptions, an application’ for? 732° = _ provided’ for in: section “17: Of 
| oo oil and gas ‘lease include not. . the act: of: August 8; ‘1946- (60. fa ee 
"Tess than 640° actes.225 222 ~417| Stat. 955); cand: prior : ‘to the. | 
 Where!an application: foran | act of July 29, 1954, is: valid. _. 216 


“eal be 


AD ‘separate lease created by gs 


ela crit we my 


‘an assignment ‘Of: part. of ‘the oy 
acreage in’4. lease pursuazit. a ee 
| the ‘provisions “Of: the act’ of 0 8 
— duly’? 29, 1954 (68 Stat. (585; 


| ‘require- oe Ta 
_ ment that.an application. foran 
oil and gas | lease on: acquired eas 
lands. of. the ‘United. States — : 
must, contain: a statement of. . 
| the applicant’s interests.in oil 
and. gas leases or applications Ree” 
| - therefor on acquiréd lands in‘ ” 
. the same State was not violated’ ~~ 
by one who, having no interests. 
in oil or gas leases or lease ap- 


; INDEX:DIGEST 


OIL AND GAS LEASES—Con. 
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Assignments or Transfers—Con.  ~ 


30 U.S... C., Supp., 187 (a)), 


where the lease is in its ex- 


tended term by reason of any. 


provision of the Mineral Leas- | 


ing Act, as. amended, is not: 
limited to the 2-year extension - 


prior. to the production of oil 


-and.gas in: paying quantities - 


resulting from such assignment. © = 
if, were. it not for the assign-.— . 
ment, the original lease would - 


have-continued longer without — 


such production=--~-------+-+ 


216 


As‘ the: first. day of the lease - -: 


' month following the filing of an 


assignment of an oil and gas : 


lease is the earliest date upon 
which an assignment can take 
~-effect,~an- assignor is not di- 
vested of his interest in the 

assigned acreage at least 
until:that date_-.-------+.-.-- 


Where approval of an assign- 
ment-of an oil and gas lease is 
- not given- until after the first 
day of the lease month follow- 
ing the filing of the assignment 
the acreage covered by the 
assignment remains charged to 
the . acreage: ‘account. of . the 
~ assignor until the - approval 


Acreage included in pending 


assignments of oil. and gas ~ 


Jeases in. favor of an offeror 


must: be charged to the acreage - 


account of the offeror in deter- 
mining the offeror’s qualifica- 
tions to receive & lease.__.. ist 


Cancellation 


339 


839 


+339 


_. The'Secretary of 7” Interior 
(or his delegate) can revoke © 


_ the extension of an.oil and gas - 


lease granted in.contravention  * 
of the pertinent statute and = - 
regulation ‘at any» time he is... 


made aware of the improper 


action, without regard to the — 
merits of any other offer for: 


the lands covered by: the-lease... .. 


One whose oil and:gas lense’ 


41 
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Cancellation—Continued? 


is erroneously canceled. and ‘_: 


who fails to appeal from ‘the 


decision canceling the lease 
loses his rights in his lease--._ 


47 


Where a noncompetitive oil - _; 


.,and gas lease is committed to: 


& unit agreement, the unit op- . A 


erator is not entitled to notice. 


of default i in terms of the lease - : 


prior to the cancellation of f the 
369 
Where an oil and gas “Teline ae 


has been properly canceled, af a 
lessee cannot avail himself of ~~ 
thel ater issuance of regulations © ° 


making the automati¢ termina- 


tion provision of the act of July 7 


29, 1954, applicable to leases 
issued prior to July 29, 1954_- 


Where a lessee has been 


given proper notice as. pro- . 
-vided in the Mineral Leasing 
Act, the pertinent regulation, ~ 
and the lease that his lease 
will be canceled unless he files’ 


a bond or dispenses with the 
necessity of filing a bond, by 


. paying the next. year’s rental 
’ in advance, and he fails to do . 
either, his lease may be can--- 
.celed prior to the expiration 

of the lease year_-...--_----- 
An’ acquired lands oil and- 


gas lease is properly canceled 
as to a tract of land covered 


thereby which was not avail-’ 
_- able for leasing-when the apph- 
‘cation therefor was filed: be- ° 
cause the tract was included. | 
in a: prior lease and the re- 
- linquishment and cancellation  -; 

of the prior lease had not been _ :; 


— 470 


470 


noted on the acquired lands. | 


plat records: when the subse- 
quent application was filed. _ 


475. 


Itisimproper to cancelanoil 


that~. prior 


and gas lease on the ground 
‘applications for |. 
 leases.on. the same land have . 
: “not been. considersd...-.=- See 


ae ies : 


OIL AND GAS LEASES—Con. 


Cancellation—Continued - 


_ Where: an: oil and gas: ser 


is issued before final action has. > 


"Discovery oe aa 


a ae ‘suspension. ‘of. production a 
_. + under an oil.and gas lease can-_ SS 

not be granted. where the lease 
o contains: neither . a producing om 


well nor. a well capable. of pro- 


duction, even though such a... | 
discovery had. been made on eae 
- - the lease..as. ‘would support a: 
determination that. part of. the a 
-- leased: land is situated on the: 
known geological structure of a - 

7 producing oil. or gas field - Gaeo 


i Extensions — i gh 
oe ae application ae a ok oe 
ae, extension of a noncompetitive ae 


. been taken on @ prior offer to. 

.- lease the lands, there must be 

ace: 5 finding that the. prior offeror. es 
is qualified. to. receive the lease: 


ae before the lease 3 is ® canceled - 478 


oil. and’ gas lease. must be re- 


4 . . jected where the application ~ - 
- was not filed within the 90-day > 
period prior to the expiration 

- oe of the. lease. 2.2 ea 


An application for. a 5-year — ye : 


extension .of a noncompetitive. it 


lease_. wee eee nnn H = So 2s- ote 


= 


- Where. an ‘eppliewuan for. a ee 
| -B-year extension of an” oil and ~~ 
gas lease ‘is addressed. to. the.» 
-. home address of the manager of . — 

the land office and réceived oe fa 


him. after business. hours.» 


oe Friday, the application: will ae : 
«be considered : filed until. such 
time as it is: received bythe . 
sland: office on the. following 
~.- Monday, the first business day 
in which the appiceuen < can. Eee oS = 


...oil and gas lease must be re-.. 
_ jected where the application — 
was not filed in the land office. 

- . within a period‘of 90 days prior 

to the expiration | date. 50h the . eer ie 
TB) 





; within the 
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7 Extensions—Continued » : ee 
—- ‘Under section 17 of ‘he Mics bly Se 
- eral Leasing Act, as. ‘amended... a 
by the act of August 8,:1946, ~~ 
where there has been no: pro-. de Mane 
| -duction. during the: primary aro 
. term of a lease from the leased. 
: land, part: of. which i is,: -and part a 7 
--of which: is “not, - ‘within - the. Pee 
known geological: structure of. 
a producing oil or gas.field at 7°. 
. the expiration of the: ‘primary: ae 
term,such a lease is: notiex- | 
| tended as to that portion of the i ee 
| land. not within the structure = 
of a producing field by thepros- 0 
| ecution of diligent, drilling op-\ 
|. erations on the portion ofland. 
which is within the structure OP 
a producing field _ aoe oo . 


Page “.. ES | 


In order to ‘obtain: “Bh ‘Be -year ae ae 


f effect. of an application... ---— ae 


An oil. and gas. lease. is nob? eto ¢ E 
extended. beyond its primary) =: 
| term: by a mere discovery on 
the lease without. actual pro-- = . 
~~» duction of oil or. gas in paying a ee 
: quantities at the expiration or 
ee the primary. term__..-. ohare Pe 


‘The “last. 


extension of his lease, a lessee... 
must -file an- _application . fore 2 a 

such extension; diligent drill- 9-0 
» ing operations do not. have cc: Oe ae as 


81. 


sentence: ‘of: the: a oak 


fourth’ ‘paragraph of © séction 4 


Where, . during the: primary 


term. of :a lease. on- land. not... 
known. geologic 


17 (b)- of: the Mineral Leasing : : ee 

~. Act, as amended, ‘relating to. 2). 

the extension of ‘unitized - oil 

1 and gas leases Upon their elim- oh Gee 

ination from a unit agreement » ~ 
or the termination of the unit. _ 

: agreement. applies to 20-year 


# oil and gas. leases__---~------ “88> 


structure of.a producing field,:. - 


|. the lessee becomes disqualified .. _ 
to hold:the lease, and it termi- 
nates by operation of law, the. | 
. lease is- not subject to the: 


7822: ce 
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Ext ensions—Continued 
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- Extensions—Continued | 


single extension provided forby 


section 17 of the Mineral Leas- 


The issuance of a. er | 


: excepting and reserving to the 


United States the oil and ‘gas 


deposits but providing that 


136 


_ title to the same shall vest in. e 


the patentee upon termination: 


of an outstanding oil and gas 


‘lease, does not preclude the 


- extension of the oil and gas. 
lease authorized in section 17... 


of the Mineral Leasing Act as” ee 2 
.. amended August 8, 1946 (60 


‘Stat. 951; 30. U. 8. C. ‘Se. cael 
| 177 


A partial a of a 


lease made during. the period | | 


of the single 5-year extension . 
provided for in section 17 of 


_ the act of August 8, 1946 (60 


. Stat. 955), and prior to the act ~~ 
. of July 29, 1954, is valid._._. ee 


A separate lease created by 7 
an assignment of part of the. 
acreage in a. lease pursuant to 
the provisions of the act of | 


July 29, 1954 (68 Stat. 585; 
—680. UU. g. C. Supp., 187 (a)), 
where. the lease: is in its ex- 


tended term by reason of any — 
provision of the Mineral Leas- ~: 
ing Act, as amended, is not 
limited to the 2-year extension _ 
prior to the production of oil 
and gas in paying quantities = 


resulting from.such assignment. 
if, were it not for the assign- cw 


ment, the original lease would — 
have continued longer peal - 
+ 216) 


such production._- in tveare) seicae 
“The. 1954 Puicdamente to the 


capable of producing on which 


_ production has. ceased does not _ 
apply to a lease on which. ‘pro- | 


-. Mineral: Leasing Act with re- 
- spect to the extension of leases. 


- duction had’ -ceased: over -3 oe 


years prior to the amendment = 


371886—b6——6 


236 


Where an application for a 


5-year extension. of an oil and. — 

_ gas lease is deposited in the .. 

mail slot. of the land office ona _ 

Saturday, a nonbusiness day, » 

the application will not be con-.. ~ 

sidered filed until-such time as: 

_ It is received. by the land office © 
on the following Monday, the ~ 
first business day in which the . . 

| application can be filed._.__-- 


An application for a 5-year. 


.- Page 


384 


extension of a noncompetitive 


oil and gas lease must be re- 
_ jected where the application — 
- was not filed in the land office 


prior to.the expiration date: of 


the eae ae eee ae 


| Lands Subject to Leasing 


Appleations -for 


834 


noneom- — 

petitive oil and gas leaseson a 
narrow strip of land along the . 
- United States-Canadian border = - 


which has. been reserved to .. :. 


oil and gas lease on acquired 


lands is rejécted as to. part of » 


_ aid in. the better enforcement — 
of the customs and immigra-. 
tion laws.are. properly rejected 
_ where the proposed use of the 
. land would not be compatible » 
with the purpose for which the 
reservation was created and — 
the land is not well adapted... 
to exploration or exploitation. _ 
on a sound basis__. hao pean en, nae , 
Where an application for an 


the land on the basis that such oe 


land is- privately owned and, _ 
on appeal, the applicant -sub- 
' mits evidence that. one tract. 
applied for is owned by the. __ 
- United States, the case will be ae -_ 
remanded for consideration of 
the evidence that the: tract-is. 
available for leasing <- —..++-. 
When an oil and gas lease is _ 
| canceled: and: that cancellation’ _ 


68 


is ‘noted on the tract’ books: of | : 


the ‘land ‘ofice, 


the lands 7 


oll AND GAS. LEASES--Con, 


INDEX DIGEST 
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"Lands ‘Subject : to Tats 


- Continued — 


sore embraced i: in the ieee. : 


immediately become available 
for leasing by others unless. 
they.are on a known geologic: 


structure of a producing oil or = 


gas field or are wm on ee 
TT 
‘Applications: for: oil: anid eas: < 


further leasing: 22-22 


leases filed after the revocation ‘=: 
-0f..a. withdrawal: of. the: land. ee 
covered by the ‘applications... 


but before the date specified i in - 


the. evocation. order, for the: | : 


. land must be rejected__ 22... 


Lene " receipt. of. applications’ for the «3-3 


In. general, unless the Min- ». 


7 drawal: or ‘reservation. “specifi-. a ae | 


o » cally provides ‘otherwise, lan ds 


withdrawn’ Or reserved for. a 


. specific’ purpose: are: available. : ah | ss 
for leasing under the Mineral: | [| fon dates. eens Rie inal : eee uae ace 
_ Leasing ‘Act; if the issuance of = * |: - On OR ee ee _ 


~B lease will not be: inconsistent ' 


with’ or materially “interfere: -: 
— with the Purposes for which’). 


the land is» ‘withdrawn: Or ‘Te- or 


| Executive ‘Order. No. ‘Boia. 2 - 
z & “whieh: withdrew lands i in Alaska: = 


for the. ‘exclusive - use and’ ° 
benefit. of the Navy: Depart- ee 
ment for naval - ‘purposes: is’ | 
| popedy interpreted as not by 


itself prohibiting: the leasing” of - 
the withdrawn lands under, the -. 


‘Mineral Leasing ACESEtsS2 ie 


210 


Where oil and gas. dep airs 
reserved to the United States’: 
. under: stockraising homestead : °:.: 


entries or patents were undis-: 


posed ofon -March 1; 1933,../04, 
when the. lands containing such: .::: 


deposits: 


“ventry..or disposal, those de-" 


. posits are not subject:to leasing» 
under’ the: terms of. the Min-... - _— 


eral, Leasing ‘ACt- ee eas - 260 


“were permanently. = 
withdrawn: from. all: forms .of. ©: 


. “Where.a noncompetitive oil ...-.. 
| oe gas lease is canceled. and 





Continued | 


a Noncompetitive Leases 
_ Where oil and gas leases were. 
: signed and completed on behalf "- ss 
of the United States in Janus 9 
ary 1948: they: were: ‘properly. a 
dated as of the: first. of the ~~~ 
following month: and ‘will not -. 
be redated after the expira-. | 


Page 


7 Lands Subject: to. Leasing “3 : 


the eaneallation noted. on ae sce 
-. tract. books. of the. land .office; 

-: the lands. formerly embraced : 
in- the lease immediately be- 
come available for leasing by. 
others unless they are.on “a . 
known geologic: structure: of a&... . 
producing oil ‘or, gas field or. 
-are. withdrawn from further. | 
CL eee eeerere meee eg 3 


tion of ’ ‘their: primary terms so... 


| as to. continue. ‘them in force os 


- Where: through. error by: ihe. ae 


e. Operating Agreements | 


He Toeal: land.-office land: described «. 
in an offer for a noncompetitive et 
oil and gas lease is inadvert-. 
ently omitted from a lease and . 

_ where = the: ‘offeror contends.» | 
that she. never. received the. 
lease, the offeror will ‘not be: | 
_ held -to. have. abandoned, MEP ep 
preferential right to: a. lease. 


for the land omitted... ee 5 AB : ite 


‘Where the’ ‘lessee ‘and the : 
operator. are in dispute as to 


--whether their operating agree- 


ment. has been terminated be- _ : 
cause “of the. failure of the ane, 


operator ‘to comply with its > 
terms, the courts tather than’ .° 
_. the Department are the proper 
tribuial ‘todetermine the: con- <°* 
troversy..-_-- 2+. 2032. ie st on 


“415 


- Patented « or. Entered Tends, 2 af a, . 
The. “issuance .of a. patent... se 
a excepting: and* ‘reserving tothe... - 
» United States the oil andigas. . | 
| ee but ‘providing. _ that, ead 


INDEX-DIGEST 


OIL AND. GAS. LEASES—Con. 


| Patented - or Entered Lands— iz 


Continued 
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title to the same shall vest in 


the patentee upon termination 


of an outstanding oil and gas 
lease, does not preclude the ex- — 


tension of the oil and gas lease — : 


authorized in section 17 of the. 
Mineral Leasing Actas amended. 


_ August 8,.1946 (60 Stat. 951; 30 
7:10. 8. C.-see. 226). ee So 


Preference Right Peinea. es ok 


The provision added to sec- 


tion 17 of the Mineral Leasing 
Act by. the act of August: 8, 


1774. 


1946, which states. that no- on 


withdrawal -from oil and gas 


| leasing shall be effective until. 
: 90 days after notice. thereof 

registered. — 

to each: lessee to be. . 


"shall. 
‘mail, | 


be . mailed, 


affected, has no application to — : 
a lessee’ asserting preference — 


right to.a new lease under the -— ga 
- 19 


_ act of July 29, 1049 22a oe 
An application for a prefer- 


ence right oil and gas lease | 


under the act of July 29, 1942, 
‘directed to land not subject.to... 


jeasing at the time it was filed, 


is invalid and is not validated «=. =. 


- by the restoration of the land | 


+0 leasing even though the resto- - : 
tation occurs prior to the adju-  _ 


-dication of the application_.__ | 
The act of July 29, 1942, 


; confers upon. the holder of. an 


je 10 


-expiring lease” only: a right to | 


‘be preferred. over.. other appli- 


-cants if a new lease is awarded; _ 
‘it gives no tight against the. 
Government to insist on a 


“lease, ‘if the Department ofthe 
Interior determines to with- . 


hold .the land from leasing 
entirely. _...--.-- 2 = oy - , 


polneeatoment 


- One whose oil and gas lease 
‘is erroneously canceled and 


19 


“who ‘fails to appeal: from the oe 
cancellation is: entitled to re- ° - 


unstatement of his lease only 


| respecting termination, 
_proper to refuse™to: accept & — 
payment from the lessee for — 


| Reinstatement—Continued 


in the absence of intervening 


An application by a unit op- | 
erator for the reinstatement of 


a, canceled noncompetitive oil 


and gas lease committed to the 
unit agreement is properly de- 


nied where the basis of the 


application for :reinstatement - 
is that the unit operator did 
not receive notice of default — 
prior to the cancellation. of the 


| The Saineentonieate “st an oil 
. and gas lease which has been » 
terminated amounts to a res- 
toration of the lease to the © 
position that it formerly occu- — 
pied and in effect constitutes 
a rescission or wiping out of 
the action which caused. the. 
termination of the lease; it . 


does not. constitute. the issu- 


ance of a new lease_----_---- . 


‘There ‘is no authority in the 

Secretary of the Interior to re- - 
instate an oil and gas lease ~ 
which has been relinquished. __ | 


Relinquishments is 


One who volimanly ere 


ders his oil and gas lease by: fil- 


ing a written relinquishment. 
thereof, 
land’ office, cannot withdraw — 
his a ate eeuegee 


in the appropriate 


, Rentals 


Where the rental due on. a 
and gas 
lease has been paid by the op-~ 
erator under.an operating agree- © 
'. ment approved by the Depart-. 


noncompetitive oil 


ment, and no evidence has been 


Page 


97 


369° 


376 


376 


376 


‘submitted that the. operating — 


agreement has been terminated 


in accordance: with its terms 


the same rental_._____. Nerereen 


it is 


415 
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: Rentals—Continued 


| The provisions of the: act of —_ 
July 29, 1954, automatically eae 
terminating. an oil. and gas. . 
lease for. failure: to. ‘pay. the .— 
i rental on..or.before.:the anni-- 
_ -versary: date ofthe lease: apply _ 


to. leases. issued. prior. to July. : | 


29, 1954, only after the lessee... 

-. has filed a written notice of his. 
. consent to have his lease bound. inet 
” by this. Drown. sarcccceese 


gree Royalties « 


| _ Where a ‘pornen of f the and? : : 
- in, an oil - and . gas. lease lies’ mee 
ie within the horizontal limits: Ole 


an oil or gas deposit. which =” 
was known: to be. productive OD ef. 

_, August: .8,. 1946, -the lessee . i: vette 
- not entitled | ‘under item: 1G: Ol 2 Ay 
section 12. of the act of August : 


_ 8, 1946, to.a flat royalty rate of 


12% percent on production. 
~ Jater.. obtained:: ‘from. deeper ae es oe 
‘ones underlying. ‘the same | 
horizontal limits, which deeper | 
zones were discovered by wells = | 


drilled outside the lease bound- Le 


2 Suspension ‘of Operations and : = | 


Production ee oe 951; 30 U. S.C. 226)---- 
cee AL suspension of ‘proditétion ce mee Where an oil and gas lease ee ios 
i under an oil and gas lease can- | | was issued for @ period of .10". 


well ‘nor a well. capable. Se 
os production, even though such | eS 
a discovery had been made on 
the lease as. would support ao 


oe determination that part. of the or a - 
| term. and was later resumed for a es 


; a one month period commenc- aa ae: 
ing some time after such ex- 
the. ‘Tease is 


ae leased. land is. situated’ on the. 
known geological structure of Qo: 
: _ producing oil or gas field. 
:e ‘Where there. are. no. ip Wis 
tl ge vening rights, the Secretary (o) eee 
aS the Interior -has authority to 
bes os give his: assent after the expira-. | 
“tion ‘of the primary term of an: 
ase oil and. gas lease to: 'a. suspen- — “ 
: sion | of operations: and cee 


not be granted. where the ledse — “ ; 
contains neither 'a: producing = 


Suspension of Operations and ils 


Production—Continued 


"Page _ 


tion in effect prior to dicen ee? 
ation of the lease, with a cons. 


sequent revival. of the lease - 


‘Termination — = > 
. An oil: end: gas lease which - 
was” ‘valid’ -when™ 2 
- minates by operation of Taw“: !., 
a when the lessee. thereunder: | 
"takes office as, and assumes'the 
duties of, a Member | of Cons: RE <4 

eho TBR. 


_. term... Whether’ such author- 
ity will be. exercised depends~. 
- upon whether the lessee. hhag« 
‘exercised due: diligence «in Tee 
questing. the | suspension » and. a 
ae © “upon other. pa factorgso°. 111 77 


“issued ‘ter- via? 


~The issuance of. a patent exe - 


{- _eepting - and reserving. to’ the oe 
United States the oil and gas). 
|. deposits « but providing - ‘that ere iS 

‘title to the same’shall vest in” 
“the patentee upon termination © 
of an outstanding oil and gas - 
~ lease, does not preclude the 
|. extension of the oil and gas’ | 
aries. subsequent: to Angus 8, | lease-authorized ‘in section 17 
ae 269 2 OF the Mineral Leasing ‘Actas 
| “amended. August 8, 1946 (60°. - 
ny &f 


oe years and so. long thereafter as Pg 
_ oil or gas is. produced i in paying _o 
ova quantities and production. from 

| the lease was obtained during : 


the primary .term but ‘such - 


piration | date, 


__ production ceased prior to the 3 ae 
~ expiration date of the primary | 


deemed to have expired by Ss 


operation of law at the end.of .. 
the primary term_-_-----.. Be 


- The: provisions: of the.act of a 
July 29,°:1954,. automatically 7 


_ terminating an oil and .gase:-s — 


| INDEX-DIGEST: 


"OIL AND GAS LEASES—Con. 


Termination—Continued 


lease for failure to pay the 


Page Olt AND GAS LEASES—Con. 


rental :on or before the anni- a5 


_versary date of the lease apply — 


to leases issued prior to July. — 


29, 1954, only. after the lessee 
‘has filed a' written notice of his 


consent to have his lease bound 


a “by this provision. ._..2...2u- 


‘Twenty- -Year Leases 


The last sentence of. the — 
fourth paragraph’ of section © 


479 | OUTER. CONTINENTAL SHELF - 


17 (b) of the Mineral Leasing 
Act, as amended, relating to 
‘the extension of unitized oil) 
and gas leases upon their elim- oe 


. ‘ination from a unit agreement 
or. the termination of the unit 
agreement applies: to atves? ) 
oil and. gas leases_- SUL SRT : 


Unit Agreements. ae he 


The final paragraph Of the | 
- South Sand Draw Unit Agreé- — 


‘Unit Agreements—Continued 
the tract:as having been com-. 
mitted at the time of the orig-. 
inal agreement upon the sub-. . 
mission by all parties in inter- _ 
est of a proper reformation of 
| the agreement ere eee woceneee 


LANDS ACT 


AT 


252 


— See also Oil and. Gas Leases, es.) _ 


Boundaries". 


JA former State lease: ‘which 
was divided into two parts by 
operation of the Submerged -: 
Lands and Outer Continental — 


| Shelf Lands Acts does not con- 


88] 


ment provides the procedure - = 


by which land shall be made > 


subject tothe agreement. Un- 


less land is made subject to the 
agreement in accordance with _ 


that procedure, it is not effec-_ 
tively. committed to the agree- 


The Secretary of the In-= . 
terior has no authority to re- _ 


form a unit agreement, ap- 


_ proved by him pursuant to the — 
Mineral 
Leasing Act, to include land 


provisions of the 


which, through: error, was not 


committed to the unit agree- : 
252 
Where a tract of land was: 
not committed to a unit agree-. 
ment through error and the 


parties to. the agreement and 


the Department have assumed 
all along that the land was _— 
committed, and. where there 


252 


are no intervening rights to — 


the tract which would be ad- 
versely: affected by such action, 


-- the Department will recognize er 


tinue as 4 single lease subject — 
_ to its original terms. 
the portion of the former‘lease 


situated on the outer Conti- 


| nental Shelf bears a later effec-. 
tive date, is subject to differ- 
ent terms as. to royalties and | . 
_ its primary term will expire at. 
a later date than the portion 
situated within. the . 


State 


boundaries. It is, therefore, a 


separate and distinct lease to 


Instead 


which the terms of the former 


State lease, to the extent that 
they apply, apply aeeegn 


Oiland Gas Leases _ 
-A former State lease which 


"WAS divided into two parts by 


operation of the Submerged 


Lands and Outer Continental 
; Acts does not 
continue as a single lease sub-_ 


Shelf Lands 


ject to its original terms. In- 


stead the portion of the former 
lease situated on the outer 
Continental Shelf bears a later 
effective date, is subject to- 
_ different terms as to royalties 


and its primary term. will 


_ expire at a.later date than the . 


portion situated within the 
State boundaries. It. is, there- 
fore, a separate and distinct 


lease to which the terms of the. 


AA 


oy rr _ ee INDEX-DIGHST > 
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will. not be reopened upon an. 
application for.an unrestricted 


patent by a subsequent owner ie 


of a.portion of the land who. 
does not conclusively establish . 


_ that the -mineral: reservation 
- was unauthorized and who. has 


no equities. entitling him to . 


an unrestricted 1 patent goa : 127 


POWER a, 
| Development and Sale ue 


Where the. “Congress. has 


- clothed the Secretary of the . 





Public Interest . 


: ‘Where: : consummation... of. st 


private: exchange would ‘result 


“in the blocking out: of an area 
of public land and the. disposal — 
of an isolated tract of public 
land, but there is little need 
for. acquiring the offered: land ‘woe 
- and disposal | ‘of the ‘sélected . 
land. would seriously. disrupt aoe 
the grazing operations of two} 


OUTER CONTINENTAL SHELF. Page | POWER—Continued 

, LANDS ACT—Continued _ Cae, | Development and SaleCoin:. 

“Oil and Gas Leases—Con. cone “Interior - with. authority: on a | 
former State lease, to the - manage and operate. anelectric © 
extent that they apply, ape - power system, that authority. <- 
separately -_.---.--- i ae eee -- 44! may not..be transferred’ to.a: ° 

Former State leasés: eee private utility or independent 
; “qualify: as to: part of the acre- | . board without a clear indica~ ¢ 
age-,under, ‘the : Outer -Conti-..... tion on: the ‘part: of Congress.” ar 
nental ‘Shelf Lands Act are” _ that such action may be taken>. 285: 
subject to rental. payments An operating agreement be- 
to the United States only for - tween: the Secretary of the. 
the acreage which is qualified. . Interior and. private. utilities 
- Where such rentals are on a. . defining the areas to be, served. - . ” 
lump sum basis they should be .*..- by each may properly be en-: .. 
: prorated... Royalties in such. ae tered. into. where: the. relevant — 
> Case are, due the United States. a 7 statutes, contain. no prohibition... | 
. only on account of production = ||_—’ against such an agreement... ; 
from. the outer Continental =. |. Ogicers. and employees of ke 

Shelf lease. The payment, of | the United States:aze.without 

"royalty toa State from produc-. aoe ~~ authority, to- sell” or: ‘lease ‘prop- oe ee 
tion, elsewhere: does not, affect. “erty belonging to the United ae 

. the lessee’s obligation to the oo 1 States unless _ specifically au 

‘United peereuaanaae 4d A thorized by the: “Congress to ian 

"PATENTS OF PUBLIC. LANDS © 8 | do 80---+---------- ae 
aa ee PRIVATE EXCHANGES 

» 4 Where = a patent on. an-en= fo a 

- larged homestead entry with ~~ P rotests ea: oat ee 

2B reservation: to ‘the United 7 ie Where the notice of cre a 

_ States of oil and gas was issued tion “of a private exchange = 

more than 36 years’ ago is Gaara states that the purpose of the 

; the entryman later filed a = |. notice is to give persons ob- Sec aie 

’ “petition requesting issuance of ~ - _- jecting: to’ the exchange an op- 

ap unrestricted patent.on-the ~~ portunity to file their objec- ae 
entry,. which. petition was de- ‘tions within 45 days. after the 

nied» more than 33 years ago, . . first publication of the’ notiée, oa 

~ and the entryman did not | a protest filed after the end of 
appeal from the denial, the. the 45-day: period can be con- _ 
matter is. res adjudicata and sidered /by the Department_- » 206 


lessees. of. the selected: land, ee rs 


there does not appear to be 


285 


INDEX-DIGEST 


"PRIVATE EXCHANGES—Con, - 


Public: Interest—Continued - 


such a benefit to the public 
interest as to warrant allow- 
ance ‘of the exchange...__..... 


PUBLIC LANDS 


(See. also Boundaries, Sur-. 


-veys of Public Lands. yo 


Jukigitiotion: Over | 
An island which was stable 


Page PUBLIC SALES—Continued 
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206). 


land in the Yellowstone River . 


when Montana became a State 


- did-not pass to the State upon «| . 


its. admission to the -Union 


but remained public land.sub- — 


ject to disposition under the 


public land cle Dea rertiaeel aie 


PUBLIC. SALES 


Generally. 


401] 


The existence of a. ‘grazing a _ 


lease will not bar the disposal, 
in accordance with the general 


authority of section 7 of the 
Taylor Grazing Act, of the. 
leased land through public — 


sale as an isolated. tract; and | 


the grazing lease may be can- : 


—celed in order. to effect such. a oa 


| disposal . a ears ie i 


33 


Section: 2455, Revised Stat- ; 


utes, as amended (43 U. 8. C. 


gee. 1171), was extended to the- 


Territory of Alaska by section 


3 of the act of August 24, 1912 


(37 Stat. 512; 48 U.S. C. see. 


23), and now applies: to. that. 


Territory--- Spans ae Ie 


7 Applications a 


' A defect’ in an goplisatinn : 


_ $80} 


erroneously withdrawn or is 
without value for power. site 
purposes, and an--application 


4g 


“Page 


- for the public sale of such land — : = 


is filed, a field examination of. ~ 


the land will be ordered to de- 


termine if suchisthe case,and, 
consideration willbe —— 


if so, 
given to a revocation. of the 


-- withdrawal so as to open the. 


lands for disposal at public sale. 


_ If the land is determined. to be 
valuable for a power site, the. 


applicant can seek to have the 


land restored for disposition a 


pursuant to section 24 of the — 


Federal Water Power Act, sub- 


ject to the conditions therein 


‘stated_.. 2 tia ose eee es 
_ Award of Lands | a 


305. 


In a division among ¢ con- oS 
flicting preférence-right claim- 


- ants of lands offered at public 
sale, the land awarded need 
not be contiguous to the claim-. 
ant’s privately owned land, if - 
the award is otherwise equi- a 
OF 
‘Where a tract of land has i: 
_. been awarded to.a bidder at a 


publie sale solely for the pur- 
pose of giving the bidder .a | 


needed outlet to a county road, 


and it is impossible‘on the basis 
of the evidence: to determine es 


whether an outlet.in fact-is 
needed and whether the award. 
made will give the desired out- 


ea _ let, the case ‘will be‘remanded ~~ 


for the public sale of an isolat- 


ed -tract does ‘not ‘affect the 
validity of the sale thereafter - 


held since the filing of an ap- 


plication is not a prerequisite — 
_ to the holding of the sale..-__. 


_ Where it appears from the 


seers of the Department 7 
that land embraced in a power | 
site withdrawal created by the 

President under the act of © 


June 25, 1910, may have been 


34] 


fora determination of the facts_ 


_ An award of land on: publi¢ ©*.> 


sale between two preference . 
- yight claimants will. be re-.- | 


versed where all the land has. 2" 


been included in a grazing lease | 


issued to one claimant and 


equitable considerations based _ 
upon desirable land use, land 
pattern, fences, and other fac- | 
tors providing. for proper utili- 
zation of the land require that — 


. (50 ne a ; “INDEX- DIGEST 
| PUBLIC SATES—-Continued "Page PUBLIC “SALES—Continued | 


‘Award of Lands—Continued — 


all of the land: be awarded to : 


mo : that claimant. cates oe ‘ oe von 5 ; ue | S the. preference: granted by the : ; eed She > : : ee 
_. “Where neither of two nem |. first proviso of section 2455. of 
! . who submitted written bids for the . Revised Statutes, as 


land offered at public sale has’ at 


1 OB, preference right to: ‘purchase ce alt 
several of the offered tracts, — 


and where the conflicting bids oa 


are identical’: an amount,’ an i . 
7 award of the ‘tracts to- ‘the ~ us 
‘person: ~whose bid was first re- a 
-eeived is required by ‘depart- — Ti. 
A738 | ok an 

“sf her application that. she owned. _ ee a. 

land contiguous to one.of the =. | 
| the preference right code 
eS claims are properly: disallowed eo ae 
~ where it appears that. suchcon- 
|} °-tiguous:land: is. owned’ by» a’. 
: ., family corporation and that the... 
only land contiguous to. the- ., 


| mental egeeniopeaie 
a es ‘Competitive Bidding . | os bee 
7 Requirement in a etiCs of er : 
public sale for oil. and gas min--.. | 
ing leases on Indian lands that... 


sealed" bids be. stibmitted by.a... - | 
: ‘definite time must. be. observed: Bae 


" cand where a bid covering ‘eight " she 
‘tracts was. ‘submitted after 


e cother timely bids on two of the. eon 

_» tracts had been opened and the. |. 
_... ale closed the-late bid for the == | _ 
+ two" tracts cannot. be © ‘cons. | 
Ss sidered. Only the timely. bids. 0. 
are aeceptable under the public 

_ gale or steps may be taken in” |} 


accordance with other provi- ~ ‘ 


“gions: of the. sale: to: reject ry 
_ bids for the two ° tracts, and a 
— readvertise © those. tracts: er 
Bids-re-- 

_ ceived ‘late for the: public sale | 
On’ six tracts regarding: which 
‘no, competing bids: had been 


another ° public sale. 


_ received may be ‘regarded as. em 


offers to purchase at a private 
| bor: negotiated. sale - ee eee 
~ Preference Rights oe ee 
"A. person. has no ‘preference Un 


public sale of an ‘isolated tract | ored, the poe clairh a - 
merely because - he holds a | Should be rejected .- =. --- mans 6 


262 | 


; grazing lease on. the, tract to be . 7 . 


eae a eee Bie 


| touching the corner of an. iso- Tae 


i ~ tracts, 





Preference Rights—Continued e Se : 
lated. ‘tract is not entitled. to! “4 


amended, to. the owners. of : : 
. land contiguous" to. the. isolated a 
| Soe omered 2250 e525 ~ “ae 


Rage. ACS ue 


Where preference, right claims» cota 2 


. other. “tract. is owned by the 

7 father i in: his own. mame_.----. 
A person who owns.land ad-. _. ie 

joining a single subdivision of 


| are asserted for two tracts of = 
‘|. > land. offered at. public: sale by Pa te = 
~ | a father on behalf of his daugh-._ ee aS 
| ter, who was the applicant. foro fee 
the sale and who. asserted in 


a tract. ‘consisting . of two. or | a 


|. subdivisions within the tract. Os, 
_ Where the owner of con- = 
--tiguous land submits a’timely’ 
preference-right claim forlands~» 
offered ‘at. public sale on the. 


-. more- contiguous. ‘subdivisions, ase 
. is an owner of. land contiguous 7 
to the entire tract within the 
~ meaning of section 2455, Re- Pe eee, 
vised Statutes, granting owners” eae eo 
| of contiguous land a preference, seers 
| .tight to: purchase: | ee. 
tracts offered for public Sale, 20: 
notwithstanding that. his land — Se’ 
does not adjoin any of the other Cr a 
a 


‘isolated “|. 


last day of the preference-right tae : 


hess ~ Sales Uader. Special. Statutes 
ee BBP. 


- period and tenders his personal ~ 


Be ee in connection with: Pee | check which is. later dishon- . 


The Alaska Public Sale fo ae 


‘and the departmental regula- 
_ tions and. certificates of pure 


a ee 


INDEX-DIGEST 


PUBLIC SALES—Continued 


Sales Under Special ae 


Continued 


chase issued. under the act re- 


quire that proof of use of the 


land for the purpose for which _ 
it was classified for sale be sub- - 


mitted within 3 years after is- 


suance of a certificate of pur- ae 
chase, and the Department has 


no authority to modify the 


statutory provision that the = 
required proof be submitted = = =| © 
243 | 


within the 3-year period___.- 
The Department is not au- 


thorized to issue patents under. 


the Alaska Public Sale Act to 


holders of - certificates of pur- 
chase who do not submit any 


proof as to use of the land or 
applications for patent until 


more than § months after the 
period required by statute... 


RAILROAD GRANT LANDS — 


Although title to an unsur- 
veyed. island in a navigable - . 


river passed to a railroad under 


its grant upon the filing of its _ 
map of definite location of its _ 


line, a patent confirming its 


right to “all? of the section in. 


which the island is located, did 
not confirm its right to the un- 


_ surveyed island since the pat- 
-..ent confirmed the railroad’s |. 
right only: to Bees pubis 


A railroad’s alae to an un-. 
_ surveved island within the pri-_ 
mary limits of its grant is one of 
“the types: of claims which the 
railroad has relinquished under ~~ 
a release filed pursuant to the — 
Transportation Act of 1940... - 


- RECLAMATION HOMESTEADS - 


Generally. 


Where land within a recla- | 


mation homestead entry is re- 


ported to be prospectively 


valuable for oil and gas at and 
subsequent to the time when 
the entryman filed satisfactory 


401| 


401 


243. 





Page RECLAMATION HOMESTEADS— . 


Continued = 
Generally—Continued _ 
reclamation final proof, 
proper to require the entryman 
to file a consent to a reserva- 


BL 


Page: 


it is - 


tion in the United States of the 


oil and gas in the land covered 
iar 


by the entry--- ee eee 


| REGULATIONS 


(See also Administrative Pro- o 


cedure Act.) 


that, with certain exceptions, 


clude 640 acres of land is a 
reasonable exercise of the dis- 


_ eretion vested in. the Secretary 


of the Interior by the Mineral 


Leasing Act, and an offer which 
_ includes less than 640 acres 
and does not come within the © 
, exceptions I is properly rejected_ 


REORGANIZATION PLANS 


Reorganization Plan No, 3 
of 1950 removed any limita- 
tions which the provisions of 
‘section 3 of Reorganization 


Plan No. IU, of 1940 may have 
imposed with respect to the 


organization through which | 


A regulation which requires | 


' an offer for a noncompetitive. 
oil and gas: lease under ‘the: 
Mineral Leasing Act. must. in-. 


292 


functions relating to fish or - 


wildlife are to be performed. - 
The. reorganization of legal 


activities of the Department 


represents an exercise by the 
Secretary. of continuing au- 


larged homestead entry with a 
reservation to the. 
States of oil and gas was issued 


~ more than 36 years ago and the | 
entryman later filed a petition 
requesting issuance of an un- 
restricted patent on the entry, 
which petition was denied more . 


65: 


 thority:. under. Reorganization Z 
- Plan No. 3 of 1950 to transfer . 
and reassign functions. See 
RES ADJ UDICATA | | 
Where a Saint on an en- 


18 


United — 


52 <2 ee =e ” te INDEX-DIGEST. 


: RES ADIUDICATA~Continued 


than 33 years ago, and the  —_ | 


= | RIGHTS- OF: WAY—Continued 


oa entryman did -not: appeal from.) 
the denial, the. matter is res... - 


. adjudicata. and will not .be ‘Te=_ 


| opened upon an application for 
an unrestricted patent bya | 
‘ subsequent. owner of a: portion. ee 


..of the land who does: not.con-. 2; 
~~ elusively’ establish ‘that. the ; ce 
mineral reservation was un- 
_ authorized | and who has-no :_ 
equities entitling him to. an Mes 


i | | ‘unrestricted Dee Re ge ape | 127 : . . 


_ “RIGHTS- OF-WAY 


(See also Indian Lands, Outer oe 


Continental Shelf Lands Ast.) a 


| | Act of November 9, 1921. 


A throughway or limited- Sat 
- . access-highway: may: ‘be-estab-": > 


- lished ‘on: publie lands. under. * | 
sec. 17. of the:.Federal Aid. eea® 
Highway ‘Act, and-the regula- =. _ 


tions - (43. CFR secs, 244,54— .... | 

DAA, 56). The Secretary. ofthe. | 

Interior probably could reserve 
i special right of access to such 


highway : if_ necessary to. his: . 
administration of the public | 
lands as a condition of his cer- 

7 tification of the land for dis- 

-- position to the © State. for -— 


highway purposes. In the ab- ee] 


_. Sence of a special: reservation, a. 
the. United States as owner of 


the abutting lands, is: subject. 


to the same limitations on ac- — a 


-cess to the highways. as other. — 


adjoining owners under State — 
law; and persons subsequently . 7 - 
_ deriving title from the United ~ 
‘States ‘are’ subject tothe same 


@ limitations. The Secretary of 


the Interior: may surrender to 


Z ‘the State a reserved right of | 
.aecess prior to disposing of the 
abutting lands-~--~-. eee puieees 


“Revised Statutes Sec. 2477 


159) 


A. throughway or limited- on 
~ access: type of highway: may 
be established across the public: ~ 


Revised. Statutes: Bec. marr 


Continued 
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os, 


|. lands, ‘under. Rev. Stats.. 2477 ee a’ 
} and. the: ‘regulations. (43: CFR-:.. 
| secs, ..244.57-244.59)..-. The. - 


United States as creation does: = 


| not have any. special right of i: ; 


access: to such highways, other... co 


‘or different from that.accorded «.. 
|. other. abutting: owners: under — 

| State. law. Persons. subse- _- 
“quently: ‘acquiring the abutt-. . 
dng lands from..the.- United: - 
- States likewise do: not.-have -_ 


any - special right of access: 7: 


| | sapreele 


- Failure, to Appeal - 


~ Where an. entryman faili, tor. Pe 
2 peal from the rejection | Of a 
his final. proof based’ upon his ° 

i failure to comply with a condi- -- 
|. tion improperly imposed upon: ~~” - 


| which: the State need consider. . 
| . for the purpose of eliminating 
by purchase or ee 4 


_ | RULES. oF PRACTICE 


158 


him ‘more :than'2 years after: ” 


the date: of the register’s re- : 


ecipt, he loses’ whatever rights ..- 


|: he had under his final proof_. 


Ce an 


- One whose oil and gas-leasé.* ~~ 


is erroneously. canceled ‘and: . 


who- fails to appeal. from: the: ; 


decision canceling. ‘the: lease °° 
1 loses his rights in his lease... : 

{ °°. One who fails to.appeal from i>. 
| the partial rejection of an ‘oil © 

| and -gas lease application is — 
| not entitled ‘to: reinstatement © wats 
|.. of the application with prior- — 
. ity over an intervening appli- ee 
. cant, eventhough the rejec- 
tion was erroneous__--..-2L.. 


Where a decision of a land bn Miah a 


‘ office manager contains a ques- ~ _ 
tionable ruling on a particular 


legal issue, but ‘the party ad-. 


- versely affected, though: “Ape 
prised of his. remedy to appeal, 
fails to do so, there is no need, 
in the.appeal to the Secretary es 
: of a subsequent, collateral. case, ~~ 


127° 
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Appeals—Continued ° 
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to decide such legal issue ifitis - - 


not necessarily involved in a 
proper disposition of the ap-— 
peal at hand. Moreover, in. 


such circumstances the im- -— 


-. portance of administrative: fi- 


mality cannot be disregarded-.- 


Service on Adverse Party 


232. 


An appeal to the Secretary . 


of the Interior will be dis- — 
‘missed where the appellant did | 


not file, within the time pre- .. 


‘scribed by the Department’s 


rules of practice, a certificate a. 


; showing, service. of notice of 
appeal upon a party having an 
adverse. interest and. no serv- 


— iice in fact was made upon the | 


‘adverse party ccc ascsessc ee: 
As the rules of practice of 


27, 


the Department-require an ap-... 


pellant, where the decision of 
the Director of the Bureau of. 
Land Management indicates | 


that. another party has an in- 
terest in the proceeding ad- 
verse. to the. appellant, to 


file a certificate showing that - 
a copy of the notice of appeal. 


has been served on such. ad-_ 


verse party, the Director’s de- » 


cision should identify the.ad-. _ 


verse party in order that the 
appellant. ey meet. this re- 


quirement epee ate eee Stig ae 


Standing to Appeal. 
_ A person has no standing to 


‘479 


appeal with respect to action 


taken on an oil and gas lease 


in which he has no “Present, 


INUONOSb ee eee 
Timely Filing . 


An appeal to the peas | 
of the Interior will be dis- - 


missed where it was not filed 
with the Director of the Bu- 


reau of Land Management . 
within ‘the time prescribed by 


the © Department’s rules of 


= praétice: 1.00228 anes 
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A petition for rehearing filed 


in the estate of a deceased In- 
_dian-which seeks to modify the : 
inventory of the estate and ex- 


clude property acquired: by the: 4 


decedent by inheritance in _ 
probate proceedings completed ° 
17 years earlier, is properly. 


treated as a petition to reopen 
the earlier proceedings, and will 
be denied when it is not timely 


|’. filed under the regulations ap- - 
| . plicable to reopening the ear-_ 
 jier Diote er ee eee 


| Hearings | 
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In.a hearing on ‘i propriety —- 


of a range manager’s notice 
canceling: an outstanding 10- 


year grazing permit, the Gov- 


v ernment. has . the. burden” ‘of 


Private Contests no 


344 


It is proper to reject an ‘ap- ee 


plication for ‘a. contest where 


all the factors upon which the ~ 
| claim to a contest is based are 
| shown by the records of the ~ 
Bureau of Land Management 


| scHOOL LANDS 
Mineral Lands 
The Secretary of the Thterios 


may withdraw after January: 


AOL 


25, 1927, a mineral school sec- 


tion -unsurveyed at the time 
of the enactment of the act of - 


January 25, 1927, and title to 


the section will not pass to the 

State upon the acceptance of - 

the plat of survey thereafter so _ 
long as the withdrawal is uD- 


Pevoked (22 2-ecegcssencecees 


| SECRETARY OF THE INTERIOR — 
There is authority inthe Sec- _ 


retary, under Reorganization 


Plan No. 3 of 1950 and his. 


general authority to establish 
an organization to. perform 
functions vested in him, to 
establish the position of ‘“Asso- 


141 


Bh = ee ee oe INDEX-DIGEST 


SECRETARY OF THE pRINTERIOR— Page ) SECRETARY OF THE INTERIOR— | Pogo An 


. Continued - 


| stint?! or ‘ Deputy” Director | 
-. of the Fish and Wildlife Service » 
~ and to provide that this officer. 
_. perform such functions relating ee 
to fish or, wildlife as may be 
deemed desirable- - Ree Pe ers es 
The. reorganization : Of legal ned 
| activities’ of the. ‘Department. us 
represents an-exercise by the - 


Secretary: of. continuing au- ° - 


_ thority’ under: Reorganization = 
Plan No: 8 of 1950 to transfer 
and reassign’ functions_--_2.- 
The Secretary of the Interior Bs ates 


“181 


~ has no authority~ to reform’a 
> unit agreement, approved by. = 


him pursuant to the provisions 


of the Mineral: Leasing Act, to” - 
+. inelude land: “which, a 
error,.. was not. committed to 


the unit. agreement. Audet ee eB. | 


through". 


Where the. Coigiess. asic 


clothed: the Secretary. of the | ae 
Interior with | authority to. 
manage and operate an electric 
power system, that authority = 
may not be transferred to a’ . 
private utility or independent | 


board without a clear -indica- _ : 


- tion on the part of Congress 


_ that such action. may be taken_ 


be ae ~~ reimbursability or. 


An operating agreement. be- oe 


: against, such an agreement_..- 


Officers ‘and employees of the. 


2 tween the Secretary of ‘the. 
- Interior and private. utilities 
defining. the areas: to be served: 
_. by each may properly be-en- 
tered into ‘where the relevant. © 

“ statutes contain. no, prohibition’ Caer 
285] 


United States are without au - 


_. thority to sell or lease property 
~ belonging to the United States _ 
unless” specifically authorized © : 
by the Congress to do soli u_.. 


The President’s. authority wy 


under the. Defense Production a 

Act with respect to priorities - 

Bon and allocations has, with re- ._ 
_.. spect to helium, been delegated _ 


—-Government,. 
7 - Bureau of Mines” aoe ape ee ae 


_ | SOLICITOR, DEPARTMENT: on . 
| .THE INTERIOR © ms bee 


285 | 


Continued 


to the Secrétary. of the Interior; me 
| subject to certain limitations, © 

and can be: redelegated. by. the--22s.--... 

Secretary of the Interior to. any. 

official or agency: of the Federal” 
Anoluding the ee ee ae 
ce) ae 


Transfer of Tegal ‘tiinetion’ ere 


iB relative to the . reclamation: San, 


program from the Bureau of ©) 
Reclamation to- ‘the Office of 


the. Solicitor did. not affect. the = ts 
> “nature. of the function. which ~ - 
~ remains one required in and by ~ 

| reason of the exercise of re- | 
-|- sponsibilities under the, Federal . 


af reclamation dh: eee is a oa 181 


The cost “of legal - services ° 


- performed: in the field by the o2 
Solicitor. that. <.- 
_ Tepresents services in connec-. **— 
tion with: the reclamation pro- >» 
pram. that were, prior to ‘the’. 
transfer of the legal function 


Office - of: the: 


from the Bureau: of Reclama- eee 


tion to the Office of the Solici- 
a tor, charged as: an item of cost’ . 


to specific. projects continues. _ 


| to be‘ so. chargeable and their a 
-nonreim-.. ¢ 


bursability: is ‘Getermined® by : oe | 
the application of the alloca~ - _ 
tion-and accounting procedures oad 


| STATUTORY, CONSTRUCTION 
"The words of a, ‘statute oT Poe 


ie applicable to. the particular < os 


nae project concerned_.-.-_-_.-- = 18h & J 


be given their plain meaning. oo 


| where to do so does not lead to; Js 
an absurd or unjust, result —_— a 


Administrative Construction | 


8S 


Act: of May 11, 1938 (52° — 
Stat. 345), as amended, didnot =~ 
contemplate that title to Col- 
umbia River fishery facilities. © 


constructed on State-owned -\— 


lands would pass to the States. . 364 ae ad 


_INDEX-DIGEST | 


STATUTORY. CONSTRUCTION— 


Continued 


Legislative History: : 
Act of May 11, 1938. (52 


| Stat. 345), as amended, did not. | 
contemplate that title to Col-— 


umbia River fishery facilities 
constructed on. State-owned 


Faas would pass to the States. : 


‘STOCKRAISING HOMESTEADS 
An entry of land under the | 


Page. 


364 


-Stockraising Homestead Act 


segregates the land entered 


into two separate estates—the 


surface and the mineral_._- Ss 


SURVEYS OF PUBLIC LANDS: 


Generally, 


An island which was ‘eeable 
land in the Yellowstone River 


260) 


_ when Montana became a State _ 


did not pass to the State upon — 
its admission to'the Union but 
| réiiaitied publié’ ‘qand subject to | 
. disposition under the pune 
* Wipe, TAS te el Ate 
| When -in the course of a. 


401 


survey the banks of a river are. 


- meandered, the area within the 


meander lines is segregated 
from the survey and an island 
within the meander lines, other- 
wise unsurveyed, is not | BuEveY 


ed public land__- = Bests Se: 
UNITED STATES _ 


“Under section 9 of. the act. of 
ae ean ie 1954: (68 Stat. 718), 


a (1). all trust’ and restricted ms 


 . .property Of amenibers of « the - 


' Klamath ‘Tribe who die 6 


| months or more after the 
-. date of the act is subject tothe — 


probate jurisdiction of State 
courts; (2) if the State court 


orders a sale of such property | 
in order to pay claims and pro-. 

bate expenses, the purchaser 7 

an whether Indian or non-Indian, — 

‘takes a fee simple title. to the — 

-.. ‘property sold;: (3) if: the ‘court 


401 


UNITED D STATES—Continued | 


Indian heir, ‘such heir acquires 


the property in a trust or re- _ 


stricted status unless such 


i status has been removed by. 
operation of said act; but if the — 


distributee or. devisee » is a 


non-Indian, the trust and re-— 
‘stricted status is removed; (4) 
if the court decides it would | 
be advantageous to. _cause a 
trust or restricted allotment - 


55 : 


ia 


to be leased during the period rae 


of probate, it must be leased 
in. accordance with Federal 
rules and regulations; (5) the | 
court, in probating such prop- | 


erty, may appoint. guardians a 
ad litem to protect the inter- 


ests of minors, 


sale of such:trust or restricted 


_ property, the United States is a. 
-necessary. party to the. pro- 
ceedings therefor, and must be 


served with the petition for 


sale and accorded an oppor- | 
-. tunity to be heard: Service 
should. be made upon the U. 8. 


Attorney and upon the Attor- 
ney General of the United 


7 States; (7) heirs or devisees’ of 
8, Klamath Indians need not be 


qualified by the 1/16th degree 
Indian blood of the. Klamath 


Tribe -as formerly required; 
(8). trust and restricted estates 


incompetents | 
or persons non compos mentis;. — 
(6) where the court orders a | 


of: Klamath ‘Indians: who. died. 


_-prior +o February 13, 1955, 
willbe’ probated-by ‘the. Fed-_ 
eral Examiner of Inheritance 


and not bya State court .- --- 


_ | WATERS AND WATER RIGHTS 


State Laws 


Under the second opinion of : : 
the Arizona Supreme Court in ~~ 


189 


- * the case of Bristor v. Cheatham, Pe 


distributes such property ton 





percolating: waters 


are not -_ 
... subject to the doctrine of prior — 

. appropriation: ‘but. only. to. we 
& coeirine of reasonable use. = 


49 
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: will not: be> inconsistent with 


OF: materially: ‘interfere: owith= = a 


“the purposes” for which the: Slats 
- land i is withdrawn or reserved. , 





210] 


June: 10, $020 ee ee 
- Revocation ~ 3 Pe 


Where an: order revoking: tare ea 
withdrawal of. land: specifies - 


~Page: 


“WILDLIFE REFUGES AND” Page: WITHDRAWALS AND RESERVA: = BES. 
- PROJECTS | : Tra | TIONS—Continued Cae? 
Act: of: ‘May 1 1, 1938 62 _ Effect of—Continued- oe ae 
‘ Stat. 345), as amended, did not Executive Ordér ‘No. 5214 eh hk 
contemplate that. title “to which withdrew landsin Alaska. 
Columbia River fishery facili- _ for the exclusive use-and bene- = - : 
ties -constructed on State- - fit of the Navy Department for 
. owned lands would. base to ne oe a - naval ‘purposes : is. properly iio — 
States__--.---- ~---5 eee ente 864) terpreted. as not: by itself pro- 
"WITHDRAWALS AND RESERVA- hibiting. the:. leasing of: the; °, .. 
TI ONS. 5. withdrawn lands under the” - 
Mineral Leasing Act. See ae aaa 
Generally” Kec Power Sites or a | 
Solicitor’ Ss ‘Opition M-36254 : < moe 
[61 i D. 459] which held. that ; 3 Where it: appears. from ‘the aS Pa ope 
a patent ‘may be issued to 2°” -records of the Department that Ns aye 
homestead entryman, ane land embraced in a, power ‘site ne 
patent | “excepts oil and gas*— | withdrawal ° créated °° by the = ; 
__. deposits previously leased but ~~ President under the act of. .~ 
| provides: that” ‘title to such | June 25, 1910, may have been a: 
deposits shall vest in the paten- erroneously withdrawn or is er a 
tee upon termination of the’ without value for power site. oR a? 
. lease, does” not: constitute a | purposes, and an. application ee 
“withdrawal of the lands within =|,‘ f0r the publie.sale of such land 
- the meaning of section 17 of the |; is filed, a field examination of he 
_ Mineral Lessing ‘Act (80 v. ‘Ss ~ the land will be ordered. to” 
aa es see. 226) - core ae 477 | _ determine if such is the case, . aay 
| eae “i 1) and, if -so, consideration : will. 
"Authority to Make ch “.. /. be given to-a revocation of the | : 
The Secretary of thé Interior one withdrawal:soas'to open the ||. 
may withdraw after January. lands for disposal at publicsale. 
25, 1927, a. minéral school sec- - >. If the land is determined to be 
e tion unsurveyed at the time of valuable for a power site, the eee 
the enactment: of the act of applicant can seek to have the" 
_ January-25, 1927, and title to. | . land restored for disposition —_. : 
the section will not pass to the. - pursuant to section 24 of the = 
~ State: upon the: acceptance of © . Federal Power Act, subject: to ee 
_ the plat. of survey. thereafter : - '- the conditions. therein stated... . 805: 
so long as: the withdrawal-is |: | A power _ site. withdrawal ORE 
me " unrevoked=..----—+~, asses . ‘ 141] made‘by.the President in 1917 
ae E fee eof” es ee | pursuant to the authority. ‘con- ‘ = 
7 i ‘tained in. section. 1 of the act oge  e's 
Se “Ingeneral, unless the Mineral > - of June 25, 1910, can now ee * oe 
~ Leasing Act or a withdrawal ‘revoked by. the. President ‘(or et. 
7 tangy cram the Secretary of the Interior oe,” 
, vides otherwise, Jands -With- under a delegation of authority ase 
i drawn or reserved for a specific 7 from the President) | ‘under the ; 2. | 
_. purpose are available for leas-- authority of that act, despite = 
- “ing under the Mineral Leasing. 2, fe the intervening passage of the | ae 
Act, if the issuance. cof a lease~. _ Federal. Water Power. Act of oo 
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WITHDRAWALS AND RESERVA- 
TIONS—Continued 
Revocation—Continued | 
that the revocation shall not 
be effective to change the 


status of a part of the land 
affected by the revocation until 


a future date, that part of the 


land is not available.for oil and 
gas leasing ‘until that future 


A power site withdrawal 
made by the President in 1917 


pursuant to the authority con- | 
. tained in section 1 of the act of © 


June 25, 1910, can now be re- 


voked by the President (or the . 


Page | WORDS AND PHRASES—Con. 
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Secretary of the Interior under _ 


- a delegation. of authority. from 
the President) under the au~ 


thority of that act, despite the 
intervening passage of the 


_ Federal. Water Power Act of — 


June 10, 1920..-.-..____-_- 


WORDS AND PHRASES | 
The term 


Adjoining lands. . 


305 | 


“contiguous land’ used in the. — 


first proviso of section 2455 
of the Revised Statutes, as 
amended, does not 


ous”’ or * 
been consistently defined and 
construed to exclude “‘corner- 
ing”’ i Coeds 


Adult. 


Stat. 718), defines an “adult” 
for the purposes of that act as 


“a member of the tribe who — 


has attained the age of twenty-~ 
_ one years,’’ married women or 


emancipated minors under the 


-inelude 
“cornering’’ lands, since in the 
administration of the public - 
land laws the terms “contigu-— 
‘adjoining” lands have. 


Since section 2 (e) of | 
the act of August 13, 1954 (68 — 


33/ 


| age of 21 may not be consid- 


ered adults for the purposes of 


that act even though they may 


be “adults” under State law__ 

Contiguous lands. The term 
“‘eontiguous land”’ used in. the 
first proviso of section 2455 


of the Revised Statutes, as 
amended, does 
“cornering”’ lands, since in the - 
administration of the public 
land laws the terms “contigu-. 
‘adjoining”’ lands have 


not inelude 


ous” or ‘ 
been consistently defined and 
construed to exclude “‘corner- 
ing’ lands.cooh bee woe eee 
Cultivation. As used in the 


7 desert. Jand law, cultivation of . 


land means tillage,’ which As 
“the operation, practice, or act 


crops.” 


tion of such land is required as 
an attendant act__.________- 
Irrigation. 


desert. land law, 


‘Reclamation. AS GaGa in the 


desert. land law, reclamation of 
land is interpreted to mean 
conducting water in adequate 


supply to the land so as to 


_ render it available for distribu- — 
tion when needed__.--.-_----_ 

_ Subsurface rights. The term 

as used in’ 

section 8 (b) of the act of 
August 18, 1954 (68 Stat. 718), - 
does not include water tights__ 


“subsurface rights” 


Beeause 


As used in the 
irrigation _ 
means the sia eae Gua of water 
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33 


of tilling or preparing land for © 
seed, and keeping the ground » 

in a state favorable for the 

growth of 
the cultivation of desert land _ 
- without irrigation would be a | 
useless proceeding, the irriga- 
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